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CASES 

ARGUED  Am  DETfiRMTNED 

IN   TBB 

Court  of  KING'S  BENCH, 


Michaelmas  Term, 

In  the  Fi%-iunth  Year  ef  the  Reign  of  George  III. 


1818. 


MEMORANDA. 

IK  Uie'coafte  of  this  vacation,  Lotd EUeitborough 
raognied  Ae  i^Bee  of  OoM  Justioe  of  this  Court,  when 
lie  had  t>r^ded  since  AprUt  1802.  He  waa  sacceeded 
by 

Sir  Charles  Alhott^  Knight,  one  of  the  Judges  of  this 
Court,  who  was  sworn  into  his  office  before  the  Lord 
High  ChaneeUor  on  the  4th  day  of  Naoemberi  and 
took  his  seat  as  Chief  Justice  on  tlie  first  day  of  this 
term. 

Sir  Vicanf  QiUsf  Knighft»  having  also  resigned  the 
olBeeof  Chief  Justice  of  the  Common  Pleas,  was  suc- 
ceeded by 

.  VoL.IL  B  Sir 


CASES  IN  MICHAELMAS  TERM 

1818.  Sir  Robert  Dallas,  Knight,  (one  of  the  Judges  of  that 

"  Court,)  who  was  sworn  into  his  office  before  the  Lord 

High  Chancellor,  on  the  5th  day  of  Naoember,  and 

took  his  3eat  as  Chief  Justice  on  the  first  day  of  this 

term. 

On  the  first  day  of  this .  terni,.  tlie  f(^owing  gentle- 
men took  their  places  within  the  bar,  as  his  Majesty's 
counsel,  learned  in  the  law, 

Archibald  Odlen,  Esq.  of  the  Middle  Temple, 

William  Owen,  Esq.  of  LincMs  Inn. 

tVilUam  Wingjield,  Esq.  ofLdncoMs  Inn. 

William  Home, ,  Esq.  of  UncoMs  Inn. 

OeorgefHeaU,  Esq.  of  Gray*s  Inn. 


^7*^  Wilson  against  John  Miller  Dickson,  James 

Patterson,  and  John  William  Dickson,  (a) 


In  ID  action 


A  CTION   against   the   defendants,  us  ship-owners. 
£fiBiidants,  as  The  declaration  was  in  tprt,  and  stated,  that  the 

Ibr  damage'       plaintiff  had  shipped goods  on  board  defendants'  sbip, 


Ike  Ion  of  ^  to  be  delivered  at  Senegal ;  that  defendants  reoei^ 
^"JjJjjJ^^    the  same  for  that  purpose,  yet  that  they  did  not  deliver 

■hip*  it  was 

hdd  Uiat  bj  the'55  G.  3.  e.  159.  1. 1.,  they  were  not  liable  in  tbat  character  beyond  tbe 
Yalue  of  the  ship  and  frei^t  due  or  to  grow  due,  although  tibe  lost  wat  ooeaaioned  by 
the  miiconduct  of  one  of  the  defendants,  who  was  both  master  and  part-owner ;  and, 

Seoondly,  That  (he  value  of  tibe  sbip  waa  to  be  calodatad  aft  the.tiiiie  of  the  ios^  and 
not  at  the  time  of'  the  commencement  of  the  voyage ;  and« 

niirdly,  That  in  caloijKing  the  valito  of  frei^  due  or  to  gmw  doe,  money  actually 
paid  in  aovranoe  'was  to  be  included. 

.,  (aJ^Tlie  Jni^sa  o£  this. iooart  satat  A^nuKf'  Inn,  on  J^oiuAiylbe 
26th  of  Ociober  and  succeeding  d»ya^  and  heard  this  and  aevw|l  ^lite 
'following  cases  aigued  by  couiuel,  and  delivered  their  opinions  as  upon 
^mner  occaaions,  (tee  VoL  I.  p.  I.) ;  and  the  Court  afteniraHb  gav* 
judgownt  OD  the  day  on  irbkh  the  caaes  are  now  reported. 

^     them 


DiCKtOlC 


IN  )!UB  FlFTY-J^IMTH  YfiAll  OF  GEORGE  III. 

them,  and  that  the  goods  were,  by  their  negligence,  4  8]  8. 
lost  to  the  plaintiff.  There  was  also  a  count  in  trover. 
Plea  not  gailty.  At  the  trial  of  the  cause,  before  Lord 
EUefdforougkf  at  the  sittings  after  Michaelmas  term, 
1816,  a  verdict  was  found  for  the  plaintiff,  damages 
20,0002.,  sutgect  to  the  award  of  an  arbitrator,  who 
ordered  tha  damages  to  be  reduced  to  the  sum  of 
3196/.  los.,  sutgect  to  the  opinion  of  the  Court,  upon 
three  points ;  and  those  points  having  been  stated,  the 
Court  were  pleased  to  direct,  that  they  should  come  on 
for  argument  in  the  form  of  a  special  case,  the  facts  of 
which  were  stated  in  the  award  as  follows. 

The  defendants  were  joint  owners  of  the  ship  Hope, 
which  on  the  1 9th  day  of  October^  1814,  was  charteral 
by  memorandum,  not  under  seal,  to  the  plaintiff^  by 
the  defendant,  Patterson,  therein  described  as  master 
and.  part-owner,  on  a  voyage  to  the  coast  of  Africa  and 
bade ;  the  ship  was  to  proceed*  to  such  ports  there  as 
the  plaintiff  should  direct,  the  charter  containing  a 
stipiilation,  that  the  freight  was  to  be  so  much  per  ton, 
register  measurement  |>^  calend&r  month,  two  tnonths' 
freight  to  be  paid  on  the  day' the  ship  should  depart 
from  Gracesendj  in  prosecution  of  the  voyage.  The 
plaintiff,  in  pursuance  of  this  eharter-party;  shipped 
goods  to  a  very  considerable  amount,  and  directed  them 
to  be  carried  to  Senegal  and  Goree.  The  ship,  in  pro- 
secution of  the  voyage,  sailed  from  Gravesend,  on  thf 
?th  day  of  November ,  1614,  and  two  months'  freight, 
jMDOunting  to  456/.  IO5.,  was  then  paid.  On  the  8tfa 
day  of  January,  1815,  the  ship  was  captured  "by  an 
-American  privateer^  and  plundered  of  several  parts  of 
bar  cargoand  ship^s  stores ;  the  captors  took  out  all  the 
crewexoepi  the  master  and  hi&  son,  and  placed  a  prize- 
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1818*       master  and  seven  men  on  board  her,  with  orders  to 
.carry  her  to  SaUmf  in  the  United  States;  but  a  gale  of 
wind  coming  on,  which  made  it  doubtful  whether  she 
would  be  able  to  reach  America^  the  captain  prevMkd 
on  the  prize-master  to  bear  up  for  Bermuda,  on  Ae 
promise  that  be  and   his  men  should  not  be  made 
prisoners.   On  th^22d  of  February  she  made  Benmuks 
into  which  she  was  conducted  by  his  Migesty'^  ship 
Gcmymedey  who  instituted  proceeding^  in  the  Admirdly 
Court  there  for  salvage,  and  obtained  a  decree  £)r  one^ 
sixteenth  of  the  value  of  ship  and  cargo,  for  assistance^ 
but  npt  as  salvage.     On  the  8th  day  of  March  the  part 
of  die  cargo  which  had  not  been  plundered  by  the 
Americans  was  sold  at  Bermuda.    The  ship  was  after- 
wards repaired,  and  took  in  a  cargo  for  Liverpoolf  tot 
which  the  captain  received  a  considerable  freight    At 
the  trial,  it  was  endeavoured  to  be  .shewn  on  die  f)art 
of  the  ddfendants,  that,  from  the  situation  of  the  sluy 
and  cargo  on  her  arrival  at  Bermuda^  it  was  not  pos^ 
sible  to  prosecute  the  voyage^  and  that  the  sale  of  the 
cargo  therefore  became  necessary,    but  Lord  EUen-^ 
hctrough  delivered,  his  opinion,  that  in  any  event  the 
sale  wa^  unauthorized,  and  that,  therefore,  if  it  was 
shewn  ,tfaat  the  voyage  could  not  be  proceeded  in,  the 
plaintiff  was  eatided  to  a  verdict  against  the  defendant 
Patteraon,  upon  the  count  in  trover;  and  upon  the  re* 
ference  being  agreed  upon,  it  was  understood,  that  the 
arbitrator  was  in  the  first  instance  to  ingnire^  whether 
the  voyage  could  have  been  prosecuted,  and  accondiipig 
to  the  result  of  that  inquiry  the  verdict  was  to  be 
entered  against  all  the  defendants,  or  against  the  defend? 
ant  PaUerson  only.    The  arbitrator^  after  hearis^g  ikit 
evidence^  was  of  opinion  that  di®  plaintiff  was  entitled 
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to  bii  vertfd  Hgiulitt  411  the  defendants.    But  with        IBIS^ 
ropeel  to  the  atnouot  of  the  damages  questions  of  law       ^ 
aioee^  oa  which  the  parties  wished  for  the  opinion  of 
the  Conit,  and  the  arbitrator  stated  the  facts  so  as  W 
raise  those  points.    The  plaintiff  contended,  first,  that 
inaiminbh  as  the  mast^  of  the  ship  was  in  this  .in^ 
stiOifoe  a  part-owner,  the  case  was  not  within  the  ^ta* 
tnte  of  the  53  G.  3;  c.  159.     Upon  this  pointy  the  ai^ 
bitrator  was  of  opinion  against  Ae  phuntifl^  bnt  stated^ 
that  if  his  opinion  was  incorrect,  the  damages  ought  to 
have  "been  increased  to  the  sum  of  600W.    The  next 
question  that  arose  was,  admitting  the  case  to  be  Within 
the  statute  at  What  period  the  value  of  the  ship  was  to 
be  tiken :  whether  at  the  time  of  the  cargo  bdng  put 
on  board,  or  at  the  time  the  cause  of  action  arose;  viz. 
when  the  voyage  was  abandoned.     If  the  latter  period 
was  taken,  then  from  the  depreciation  of  the  value  of 
stopping,  on  account  of  the  peace  with  America  having 
taken  place,  and  irom  the  damage  which  the  ship  had 
reodved  in  the  voyage,  (which  damage  however  was  co« 
vered  by  an  insurance,}  the  value  was  considerably  re- 
dnoed.    The  arbitrator  thought  that  the  value  at  the 
time  when  the  cargo  was  put  on  boards  and  uohich  was  HU, 
sum  for  vohich  the  persons  shipping  goods  were  entitled 
to  consider  the  amn&s  as  responsible,  was  the  proper 
value,  and  awarded  accordingly,  bnt  stated,  that  if  his 
opinion  in  this  respect  were  incorrect,  the  defendants 
weire  ^titled  to  a  deduction  of  7^02.,  for  the  depre- 
ciation  in  the  valne  of  shipping  in  general,  and  to  a 
fbrlfaer  deduction  of  2502.  for  the  damage  sustained  by 
the  ship  on  the  voyage,  if  the   Court  should  think 
that  that  m^ht  also  to  be  deducted  from  the  value. 
"Rr  only  remaamng  question  was,  as  to  the  $um  of 
B  3  4561. 
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1818.  4561.  lOv.,  the  two  months'  freight^  before  stated  fd 
•""■^  '.  have  been  paid  on  the  ship's  sailing  fipom  Graoesend: 
agahut .  This  the  defendants  contended,  could  not  be  considered 
as  freight  due  or  to  grow  due,  and  therefore  ought  not 
to  be  included  in  the  amount  of  the  damages ;  and  if 
they  were  right  on  this  point,  the  arbitrator  stated,  that 
they  were  entitled  to  the  deduction  of  that  sum,  as  it 
was  included  in  the  amount  for  which  the  verdict  was 
by  his  award  to  be  entered. 

Richardson^  for  the  plaintiff.  At  common  law,  the 
defendanU  would  be  responsible  to  the  full  extent  of 
the  actual  loss  sustained.  By  the  53  G*  d.  e.  159.  <.  1., 
the  owners  are  not  to  be  charged  with  any  loss  arising 
from  any  act,  neglect,  matter  or  thing  done,  omitted 
or  occasioned,  without  their  &ult  or  privity,  further 
than  the  value  of  the  ship,  and  the  freight  due  or 
to  grow  due,  for  and  during  the  voyage  The  pre- 
amble states,  that  it  was  expedient  to  amend  the  7  G.  2. 
c.  ]  5w,  and  26  G.  3.  c.  86.,  both,  which  acts  were  passed 
to  setde  how  far  owners  should  be  answerable  for  the 
acts  of  masters  and  mariners.  The  53  G.  3,  was 
passed  in  furtherance  of  the  same  object,  that  is,  to 
limit  the  responsibility  of  ship-owners  for  the  acts  of 
their  servants.  In  this  case  the  master  is  not  the  ser^ 
vant  but  in  fact  one  of  the  owners ;  he  is  a  partner 
in  the  concern,  and  his  co-partners  are  therefore  liable 
for  the  consequence  of  his  acts  to  third  persons :  bad 
he  been  the  sole  owner  of  the  ship,  he  clearly  wooU 
not  be  within  the  protection  of  the  statute.  As  fiur  as 
respects  third  persons,  the  ownership  is  entire,  and  the 
loss,  having  been  occasioned  by  the  act  and  with  the 
privity  of  one,  must  be  taken  to  have  beea  by  the  act 

and 
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tanlirith  the  privity  of  nil ;  and  in  tUat  case  it  ii  not  1818. 
within  the  first  seetion  of  the  act.  It  is  certainly  com-  ^^^^^ 
petent  to  the  owners*  to  appoint  a  part-owner  captiun ;  9g««^ 
by  so  doing,  however,  they  vary  the  rights  of  the  ship- 
per against  the  underwriter.  In  the  case  of  a  loss  oc- 
casioned by  an  act  which  would  amount  to  berratryj  in 
a  captain  not  being  an  owner,  the  shipper  could  not  re- 
cover against  the  underwriter,  because  a  part-owner 
cannot  be  guilty  of  barratry.  As,  therefore,  by  select- 
ing a  part'-owner  for  master,  they  thereby  deprive  the 
sliipper  of  a  remedy  against  third  persons,  it  is  not  un« 
reasonable^  that  they  should  give  him  a  further  remedy 
against  themselves.  Supposing,  however,  that  the  case 
iswifbin  the  statute^  and  that  the  owners  are  Answer- 
able only  for  the  value  of  the  ship  and  freight j  that 
value  must  be  taken  nt  the  time  of  the  shipmeot,  and 
not  of  the  loss.  The  object  of  the  legislature^  was  to 
enoourage  the  vesting  of  capital  in  shipping,  and  for 
that  purpose  they  restricted  the  responsibility  of  ship- 
owners to  the  amount  of  their  capital  embarked  in  the 
ahlp.  The  shipper  can  only  look  to  the  state  of  the  vessd 
at  the  time  of  shipment:  it  is  to  that  yalue  only  which 
be  trusts  as  the  fund  to  indemmfy  him  against  loss. '  The 
poUey  of  the  act  only  requires,  that  the  owners'  respdn- 
eibility  should  not  extend  beyond  their  capital  vested 
in  the  omcern;  and  it  is  cbnsistent  with  the  language  . 
of  die  fiiit  section,  Chat  the  value  should  be  estimateid  at 
the  time  of  shipment ;  for  the  words  "  at  the  time  of 
the  happening  of  such^  loss  or  damage,*'  refer  only  to 
the  freight  due  or  to  grow  due^  and  not  to  the  formeif 
part  of  the  sentence.  As  to  the  third  point,  it  is  clear,^ 
that  the  words  ^  fieight  due  or  to  grow  due,"  as  used 
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v^yBgCf  for  tbafis  th^  Tslae  of  the  fre^t  to  the  own* 
og^       en ;  and  the  argument  on  the  other  side  tums  on  a 
mere  verbal  criticism. 


,  Scarleitj  contra.  The  owners  of  a  ship  canpot,  Uke 
partners  in  general,  select  with  whom  they  will  be  in 
pwrtnership;  and  the  master  is  a  .person  chosen  by  Ae 
several  owners;  each  having  an  influence  in  proporCioai 
to  the  quantity  of  his  interest;  a  smaller  proprietor^ 
tber^bre,  may  be  outvoted  by  the  larger,  who  may 
even  appoint  himself.  The  appointment  of  the  master 
not  bemg  in  the  selection  of  all  the  owners,  it  seems 
to  be  consistent  with  policy  and  justice,  th^t  the 
responsibility  of  the  part-owners  of  a  ship  should  bear 
a  proportion,  and  even  be  restricted  :to  the  amount 
of  dieir  several  interests  in  the  vessel ;  and  sudi.  ap* 
pean  loiig  to  have  been  the  general  law  of  Emnfe» 
^ijMa^  on  Shipping.  («)  The  i^aii^  ordinance  there  xe^ 
tared  to  directs,  that  the  owners  shall  he  liaUe  ftnr  the 
acts  of  die  master,  but  shall  be  dischaised,  tfien  rates** 
qmMn^  tie  Mp  and  ihe.Jirei^.  The  object  of  :the 
Iq^slature,  in  passing  5S  Gf.S.  c.  159.,  was;toassimiinte 
the  lav  cSJBHgland  to  that  which  had  long  been  tbelnr 
of  other  conimereial  countties :  and  the  great  principle 
was  to  limit  the  tesponsibilily  of  the  several  part  owners 
to  the  amount  fjS  their  reefieetive  centals  embarked  in 
Ae  sh^).  With  rderenoe  to  that  principle^  as  far  as 
the  several  owners  are  concerned,  it  is  irfioUy  imma* 
terial^  whether  the  owner  or  a  stranger  be  captain; 
diey  are  et^ll  to  be  answerable  only  to  the  amount  of 
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tlwrjulaMt.fn  tbe^iipaiidjfMgbt;  aiul  t]M».ap|pea|ni        181 8, 
lo  be  the  tsue  coiustruttion  of  this  clauac^  from  the 
feurCh  section  of  the  act,  which  expressly  provides,  in 
the  case  of  a  master  or  mariner  being  part-owner,  that 
his  reqponsilnlity  as  master  or  mariner  shall,  notwith- 
standing  that   circumstanoe^    continue.      This  case, 
thexefore^  fidls  as  well  within  the  principle  as  within 
t^  express  words  of  the  act  of  parliament,  wd  th^ 
defendants  are  not  liable  beyond,  the  Taliie  of: the 
ship  and  freight.    Supposiiig  that  to  ^be  so^  ihed  that 
value  must  be  the  valne  at  the  time  of  the  Um,  and 
not  at  the  time  of  the  shipment;  fiw  the  words  ^<  at 
the  time  of  die.  hiqppeniDg  ot  such  loss  or  damage'' 
vefer  to  the  whple  antecedent  words ;  if  thc^.  did  not, 
and  the  ooDstmction  contended  for  on  the  other  aide  her 
correct,  the  valae  of  the  shqp  jmd  fteij^t  most  be  cal- 
Golated  from  different  periods;  that  of  the  ship  at  the 
time  of  the  shipment,  and  that  of  the  freight  at  the  time 
of  the  loss.'    The  argument  th«t  the  freighters-  look  to 
the  i^pareat  vafaie  of  the  shqi  at  the  time  of  the  ship* 
menty  as  the  fund  to  indemnify  them,  wihoUy  finls^  npon 
considering  the  entire  chmse;  f<Hr  the  statute  contem- 
pktes  not  cmfy  the  case  of  damage  togoods  shipped  «Br 
board,, but  also  damage  done  to  any  other  ship.;  that 
aqpnnmty  th^nefore^  dearly  does  not  apply  to  the  case 
coBtm9p)aled  in.lhe  latter,  part  of  the  chinse,:yet  the 
limitatipn  of  responsibili^  is  exact]^  the  same  in  both 
cases.    Jbthe  case^^ocv^of  achmge.of  owners  dnriiig 
the  voyage,  and  a  subseqiient  loss  ac^uing^  to  what  ex- 
tiQsit  would  the  new  owners  be  liable?  it  they  pivchasod 
nt  a  price  lower  tfian  the  'wbie  of  ship  and  fivei^ity 
whatpr^jteoce  yumhi  there  be  for  saying  that  they , were 
liaU^  ibff  the  original vahis^  wheuvshe  saUed.^  or  i]&  on 
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1818.  tbe  other  handy  tbej  had  purchased  hor  during  the 
voyage,  at  a  price  higher  than  the  original  value,- would 
they  be  liaUe  only  for  the  original,  and  not  the  then 
actual  value  ?  The  meaning  6f  the  statute  clearly  was  to 
limit  the  responsibility  to  that  amount,  which  constituted 
the  existing  value  to  the  then  owners,  not  to  that  which 
was  the  value  at  a  former  period  to  others.  The 
effect,  however,  of  the  argument  on  the  other  tiie 
woAld'b^  to  make  thera  responsible  to  the  amount, 
not  of  the  present,  but  of  the  former  value  of  the  ship. 
The  value  therefore  must  be  taken  at  the  time  of  the 
loss,'  and  not  of  the  shipment.  As  far  as  the  freight  is 
concerned,  the  owners  are  liable  only  for  the  amount  of 
freight  due  or  to  grow  due,  not  for  freight  eatwd  .*  here 
the  freight  paid  by  anticipation  did  not  come  within  that 
description,  and  therefon  it  is  not  to  be  taken  into  the 
account. 

Batlet  J.  This  was  a  special  action  on  the  case 
brought  by  the  plaintiff  against  the  deftndants  as  joints 
owners  of  the  ship  HopCf  on  account  of  the  loss  of 
certam  goods  therein  laden  belongbg  to  the  plamtiff ; 
the  nature  of  the  loss  was,  the  improper  sale  (by  Pai^ 
^mh  the  captain  and  part  owner)  of  those  goods  in 
the  course  of  the  voyage:  the  cause  was  referred,  and 
the  arbitrator  has  by  his  award  submitted  for  the  con- 
sideration of  the  Court  three  questions  which  arise 
upon  the  &S  G.3.  c.  159.  The  first  question  is,  whether, 
inasmuch  as  there  was  fault  or  negligence  on  the  part 
of  me  of  the  three  owners,  that  takes  away  the  pro- 
tection given  by  the  statute  to  the  other  part-owners  ? 
and  supposing  his  fault  does  not  take  away  firom  the 
othm  (who  are  sued  jointly  with  him)  the  proteetioo 
S  of 
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of  this  statute,  the  second  qaestion  is,  whether  the        1818. 
vidse  of  the  ship  in  this  act  of  parliament  is  the  value        ^^ 
at  the  time  of  the  loss,  or  at  the  time  when  the  ship 
commenced   her  voyage  ?  and  the  third  question  is, 
whether,  under  the  words  **  freight  due  or  to  grow  due," 
that  part  of  the  freight  which  was  paid  by  anticipation 
is  to  be  tufcen  into  the  account?    Upon  the  first  point 
the  Arbitrator  was  of  opinion  that  upon  the  true  con* 
stniction  of  this  act,  the  defendants  being,  sued  jointly, 
and  no  fault  being  imputable  to  more  than  one  of 
them,   in  the  form  in  which  this  action  was  brought 
the  defendants  '  were  entitled  to  the  benefit  of  the 
act,  and  were  not  responsible  beyond  the  value  of  the 
ship  and  freight.     And  in  this  respect  it  seems  to 
me  the  arbitrator  came  to  the  proper  conclusion.  The 
object  of  this  act  of  parliament  is  to  limit  the  response* 
bility  of  ship-owners,  and  the  words  of  the  first  section 
arC)  ^^  ih^t  no  person  or  persons  who  is,  are,  or  shall  be 
owner  or  owners,  or  part*owner  or  owners  of  any 
ship  or  vessel,  shall  be  subject  or  liable  to  answer  fi:>r 
or  make  good  any  loss  or  dami^  arising  or  taking 
place  by  reason  of  any  act,  n^lect,  matter  or  thing 
done,  omitted  or  occasioned,  without  the  fiiult  or  privity 
of  such  owner  or  owners,  which  may  happen  to  amy 
goods,  wares,  merchandize,  or  other  things,  laden  or 
pot  on  board  the  same  ship  or  vessel,  or  which  may 
happen  to  any  other  ship  or  vessel,  or  to  any  goods, 
wares,  merchandize,  or  other  things  being  in  or  on 
board  of  any  other  ship  or  vessel  further  than  the 
value  of  his  or  their  ship  or  vessel,  and  the  freight  due 
or  to  grow  due  for  and  during  the  voyage  which  may 
be  in  prosecution,  or  contracted  ibr  at  the  time  of  the 
happening  of  sudi  loss  or  damage."    The  act  therefore 
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ooiiUimplatad  Uro^detcriptifMu  of  l^ssev  the  one  a  Iocs 
pr  damage  to  the  cargo  laden  on  board  the  shipi  the  other 
a  loss  or  daiQi^  to  an  unconnected  ship  or  her  cargOr 
This  is  not  the  first  act  q{  parliament  which  Umilted 
the  responsibility  of  ship-owners:  Soxihe7  G.2.  c,  15. 
was  an  act  passed  for  the  same  purpose^  but  the  words 
<^part40wner  or  owners"  were  certamly  not  used  in 
that  statute^  and  I  radier  think  they  are  for  the  finttime 
introduced  into  this  act.   Without  however  considering 
whether  those  words  were 'previously  introduced  faita 
any  intermediate  statute  or  not,  it  is  clear  that  the  use 
of  them  in  this  act  shews  an  anxiety  on  the  part  of 
the  legislature   to  explain    the  words    <^  owner   or 
owners,"  used  in  the  7  G.  2.  c.  15.,  and  to  give  a  pro* 
lection  to  jMrr6-owners  which  might  not  have  been 
given'under  the  general  words  owner  or  owners.  In*> 
deed  it  seems  as  if  those  terms  were  introduced  as  a 
kgidative  exposition  of  the  words  <*  ounier  6r  owners*' 
as  used  in  the  former  statute.  *  It  is  admitted  that  the 
words  in  the  first  section  are  sufficiently  large  to  ^ve 
llie  protection  of  the  statute  to  these  defenduits,  but 
it  is  said  that  the  objectof  die  statute  was  to.  pioted 
the  o^nera  against  ^the  acts  of  their  servants,  and  not 
against  dieir.  own  acts;  that  this  is  a  loss  occasioned  by 
the  act  of  one  of  several)  partners,  and  that  therefiwe 
the  whole,  are  liable    But  part-owners  though  jointly 
JiaUe  to  the  persons  with  whom  they  contract  tm  ac» 
count  of  the  ship,  yet  in  many  respects  stand  in  a 
very  dilEercnt  situation  from  that  of  partners;  and  for 
this  amongst  other  reasons,  that  in  the  case  of  a  partner- 
ship every  man  jcnov^s  who  his  partner  is,  but  when 
i)ne.part-o^^m^  se^ls  his  share,  the  remainii^  partr 
jomoen  not  being  privy  to  the  instrument  by  which 
the  new  part-owners  are  created,  may  be  entirely  ig- 
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nortbl  of  the  fiict  who  the  perwia  is  who  hbs  beeome 
a  part^awn&c  with  them.    And  it  is  to  be  obiervecly 
«bo^  that  the  words  of  the  statute  are  <<  that  ihey  shall 
not  be  liable  for  any  act,  &c.  without  the  fault  or  privi^ 
of  such  owner  or  owners^''  without  'Saytng,   <'  or  any 
of  them."    So  that  it  seems  that  the  true  constructioD 
of  the  dause  Jjflk^this^  that  if  you  sue  a  sole  ownei^ 
and  the  finJt  or  privity  were  in  him,  he  will  be  ex^ 
ctodod  finom  the  prelection  of  the. statute:  but  if  you 
tfue  sevecal  ownecsy  then  the  worda  applicahleto  that  ease 
are  <*  withost  the  fault  or  priyity  of  such  owners,''  the 
ftir  and  true  constnictioii  of  which  is,  that  there  mist 
be  the  &ult  or  privity  pf  each.    The  fourth  section 
of  the  act  seems  to  shew  that  that  is  the  right  conatruc- 
tion;  fer  that  section  proYides  that  <<  iiptbing  shall 
lessen  or  take  away  any  reiponsibilityto  which  ^ay 
master  or  mariner  of  any  .ship  may:  now  by  law  be 
liable,  ootyithstepding  suoh  master  or  manner  n^ay  be 
^  owner  or  part-owner,  &c^"    It  seema  to  me  thai  Ae 
meaning  of  that  dao6eis»  thai;  if  the  master  be  fi  partu 
9wner,  his  responsibility,  if  you  sue  him  Jn  faiacharaolec 
of  master  and  not  aa  one  of  several  partK>wners^  will  mil 
be  a0ecte4  by  the  first  section  of  the  aet^  but  that  if 
yon  rae^ixn  as  one  of  the  part-owners  witb^  the  othei; 
part-owners,  the  circumstance  of  the  loss  being  oo^ 
canoued  by  his  feult  and  with  his  privity  will. not  take 
^way  from  the  other  part-owners  the  protection  whigh 
the  first  section  of  the  statute  intended  to  giye  to.  them* 

The  second  question  isy  at  what  period  of  time  you 
are  to  estimate  the  value  of  the  ship:  the  words  of  the 
fct  as  to  that  point  are,  **  fiiither  than  die  value  of  his 
ot  their  sl^ip  or  Tessel,  or  the  freight  due  or  to  grow 
daejdfiring  the  voyage  whid^  may  be  ki  proscc^iv  «r 

con- 
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1818.  contracted  for  at  the  time  of  sach  loss  or  dwnage."  It 
has  been  argued,  that  the  worda  **  at  the  time  of  sach 
Ion  or  damage,''  not  only  reftr  t6  the  freight  due  or 
to  grow  due^  bat  also  to  the  words  <<  their  ship  or 
vessel/'  It  seems  to  me,  however,  that  they  do  not 
apply  to  either,  but  are  connected  with  the  words  **  the 
voyage."  For  these  words  are  substituted  for  otbers» 
which  are  found  in  the  7  G.  2.  c.  15.  s.  1.,  which  are^ 
<<  the  fiill  amount  of  the  freight  due  or  to  grow  due  for 
and  during  the  voyage,  wherein  such  embezzlement  shall 
bemadey  permitted^  or  done!*  Then  substituting  for 
these  latter  words  in  the  7  G.  2.  the  words,  *<  at 
the  time  of  the  said  loss,"  in  the  act  in  question,  it 
ckearly  appears,  that  these  latter  words  apply  to  **  the 
voyage^"  and  not  to  any  other  part  of  the  sentence. 
The  question,  therefore,  must  be  con^dered  as  if  those 
words  were  not  in  the  act.  In  speaking  of  value  ge- 
nerally, we  must  be  understood  to  speak  of  existing 
value,  and  in  this  instance  the  legislature  is  speaking  of 
a  thing  existing  at  a  particular  period  of  time^  for  they 
use  the  terms  freight  due,  that  is  due  at  the  time  of  . 
loss ;  for  the  words  ^*  to  grow  due^"  ^PP^y  to  the 
freight  that  may  become  due  upon  that  voyage,  after 
the  loss.  With  respect  therefore  to  freight,  the  le^s* 
lature  contemplated  two  periods  of  time,  viz.  freight 
due  at  the  time  of  the  loss,  and  freight  due  at  thecon* 
elusion  of  the  voyage ;  and  if  they  had  intended  that 
the  value  of  the  ship  was  to  be  taken  at  two  periods 
also,  or  at  a  period  different  from  that  of  the  loss,  they 
would  have  used  words  to  express  their  intention  in 
that  respect.  It  has  been  argued,  that  the  owners  of 
^  cargo  trusted  the  owners  of  the  ship  to  the  amount 
of  the  value  of  the  ship  before  she  sailed,  and  that 

there- 
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&i»nfarc^  they  oa^  to  oootinae  liable  to  that  extent;        ittlS. 
but  it  mM  be  recollected,  that  their  retpoiM&tlity  \9  - 

limited  also  in  like  manner  in  the  case  of  damage  done      ji^amtt 
to  any  other  «hip  by  ebllision,  &c. ;  and  it  being  ok* 
yfiauB  that  Ais  argument  oonld  only  apply  to  the  one  elaas 
of  cases  and  not  to  the  other,  both  being  included  in  the 
same  clause,  it  follows,  that  the  argument  is  not  entitled 
to  any  weight.     Upon  the  whole,  therefore,  it  seems  to 
me^  that  die  words  <*  the  value  of  his  or  their  ship  or 
veise V  most,  unless  there  are  some  other  words  to 
oonlrol  them,  mean  the  existing  value  at  the  time  when 
the  loss  takes  pbce:   the  mode  of  aseertaining  that 
value  is  a  matter  of  evidence,  and  may  possibly  be  at- 
tended with  some  degree  of  diflScnlty.  If  the  ship  ulti- 
mately arrive,  by  ascertaining  her  then  value,  you  may 
easily  find  dke  value  at  the  titne  of  the  loss  ;  in  other 
cases,  when  the  exact  time  of  the  happening  of  the  in- 
jury is  uncertain,  the  {Aaintiff  may  launch  a  prima  Jade 
caae,  by  shewing  the  value  at  the  time  of  sailing,  leav- 
ing it  to  the  opposite  party  to  shew  what  deterioration 
had  taken  place.    That,  however,  is  mere  matter  of  evi- 
dence, and  no  positive  rule  can  be  laid  down  upon  the 
subject;    and  possibly  (I  only  say  possibly)  the  legis- 
ture^  from  motives  of  policy,  might  think,  that  persons 
vrhohad  embarked  their  property  in  shipping  shoulcf, 
on  giving  up  all  they  had  ventured  in  a  particular 
voyage^  be  relieved  from  any  further  responsibility. 

The  third  and  last  question  is,  what  is  the  true-con- 
8tructk>n  to  be  put  upon  the  words  <<  freight  due  or 
to  grow  due?'  and  it  seems  to  me  that  those  words 
mean  all  the  freight  for  that  voyage,  whether  paid  in 
advance  or  not  If  the  whole  freight  had  been  pi^d  in 
advance,  according  to  the  argument,  the  defendimts 

would 
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ISiS.        would  be  liable  to  the  vdvB  only  of  the  aUip^  and  not 

.  of  the  fie^t*    It  it  clear»  on  the  other  haiid»  tfcat  it 

^^^jl^        woold  come  wttfain  the  vesy  woida  of  the  act,  if  the 

DicKibv.      whole  freight  were  due  at  the  time  of  the  iois;  and  it 

ieeoia  to  me^  that  it  ought  not  to  make  any  dlfepenee 

with  respect  to  the  owner's  reiponsibtlityi  whether  the 

fireight  be  in  hia  own  pocket  or  in  that  of  the  perMO 

who  would  have  to  pay  it    I  tbevefore  think  that  the 

words  *<  freight  due  or  to  grow  due/'  were  meant  to 

oomprehend  all  the  freight  for  the  voyage  and  ibft 

it  makes  no  diflferenee  whedber  that  freight  was  paid  in 

adTance  or  not. 

Abbott  J*  (^)  I  entirely  agree  in  the  opinion  der 
livered  by  my  brother  jBeybys  on  the  diffiefreat  poin^ 
of  this  casfi^  and  in  thercomment#  he  has  made  09 
the  language  <rf  this  act  of  parliaments  thos^  comment^ 
are  so  fiiU  and  so  dear  that  I  fed  it  unneees^cyto 
add  any  thing  ypon  the  subject* 

HolrotbJ.  concurred* 

The  Court  ordered  the  sums  of  7^0L  and  250/.  tQ 
be  deducted  from  the  damagn^  and  the  verdict  there* 
fore  stood  for  the  sum  of  21961.  10s. 

(a)  Tbe  Lord  CSikf  Juftioe  was  not  sworn  into  his  office  until  the 
fourth  d^f  of  MwiNfer.-  the  dttingi  at  SeijetmU*  Inn  finidicd  on  the 
«ii4. 
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Gibbon  against  Mendez.  (a)  ;A^Tth 

r^OVENANT  on  a  charter-party  of  the  26th  Sep-    By  chartar- 

teHf^er,  1817,  between  the  plaintiff,  part-owner  of  ft«ightercovc- 
the  ship  Indian^  (whereof  John  Davison  was  com-  "^^^^^ 
mander,)  of  the  one  part,  and  the  defendant,  described  ^fjj,**^^ 
as  acting  on  behalf  of  the  united  provinces  of  Vene-  of  somudiper 

.    °  ^  •  ton  per  months 

zuela^  freighter  of  the  said  ship,  of  the  other  part ;  by  for  tbe  term  of 

which  it  was  covenanted,  that  the  ship  should  receive  a  least,  and  so  in 

cargo  in  London^  and  proceed  to  such  places  as  the  |^^a,J^  " 

freighter  should  direct,  and  there  unload  and  reload,  J^^^^^** 

and  bein£r  reladen,  should  return  to  London  g  that  the  **"*•  ^^  "^ 

^  '  ^  moftths  as  l!he 

ship  should  continue  in  the  service  six  calendar  months   ahlp  might  be 

1  *•  t  1      o  ^      J  >'<•        detained  in  the 

at  leastj  to  commence  from  the  4th  oi  October^  and  for  serrice  of  the 

such  further  time  as  would  be  necessary  to  complete  hw^al'dk^ 

the  voyage.    The  covenant  upon  which  the  question  in  ^"^  rfho-*^ 

this  case  depended,  was  in  the  following  words :  "  And  Jj^  ^°*V5"^ 

further,  that   the  freighter  should  well  and  truly  pay  wen  or  heaid 

of.  such  freiffht 

unto  *the  owner,  freight  for  the  use  of  the  ship,   at  to  be  paid  to 

and  after  the  rate  of  twenty-three  shillings  sterling  per  of  the  ship  in  " 

ton  per  calendar  month,  for  and  during  the  term  of  six  jj^l^^'^^'' 

calendar  months  at  the  least,  to  reckon  and  be  ao-  ™"^  *!j™!?^' 

^  be  earned  at  the 

counted    from    the    4th    October^    1817?    and    so.  in   time  of  the  ar- 
rival of  the  ship 
proportion  for  any  time  less  than   a  whole  calendar   at  her  first 

month,  and   at    and  after  the  like  rate  for  all  $uch   abroad,  t^be 

further  time  (if  any)  as  the  ship  might  be  kept  and   ^yt^f/dW 

her  arrival 
there,  and  the  remainder  of  the  freight  at  specific  periods :  Held  that  this  constituted  one 
entire  covenant,  and  that  the  arrival  of  the  ship  at  her  first  destined  port  abroad  was 
a  condition  precedent  to  the  owner's  right  to  recover  any  fi%iglit,  and  that  the  ship 
having  been  lost  on  her  outward  voyage,  the  owner  was  not  entitled  to  recover  freight 
at  so  much- per  calendar  month  to  the  day  of  the  loss. 

(a)  This  case  was  argued  at  Serjeanti  Inn. 

Vol.  II.  C  detained 
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detained  in  the  service  of  the  freighter,  and  until  her 
final  discharge  in  the  port  of  I/mdon^  or  up  to  the 
day  of  her  being  lost,  captured,  or  last  seen  or  heard 
of;  such  freight  to  be  paid  to  the  commander  of  the 
ship  for  the  time  being,  in  cash,  in  manner  following; 
that  is  to  say,  so  much  as  might  be  earned  at  the  time 
of  the  arrival  of  the  ship  cU  her  first  destined  port  abroad^ 
to  be  paid  within  ten  days  next  after  her  arrival  at  such 
;port^  and  previous  to  the  delivery  of  her  cargo ;  and  at 
the  expiration  of  every  calendar  month  after  that  period 
the  freight  then  due  was  to  be  paid  up  from  time  to 
time,  during  the  continuance  of  the  ship  in  the  service 
of  the  freighter ;  and  the  residue  or  balance  of  fireight, 
that  might  become  due  upon  the  final  discharge  of  the 
ship,  under  and  by  virtue  of  that  charter-party,  to  be 
paid  on  the  day  the  ship  should  be  so  finally  discharged 
from  her  intended  service.  And  that  in  case,  default 
should  be  made  of  or  in  the  payment  of  any  part  of 
the  freight,  it  should  be  lawful  to  the  commander  of 
the  ship  to  withhold  and  retain,  and  to  sell  and  dis- 
pose of  so  much  of  the  cargo  on  board,  as  might  be 
sufficient  to  cover  the  amount  of  the  freight,  and  out 
of  the  proceeds  to  pay  the  freight  .then  due.'*  The 
charter-party  then  contained  a  proviso,,  that  the 
freighter  ^^  should,  at  any  time  during  the  continuance 
of  the  voyage,  have  the  option  of  purchasing  the  ship 
for  7350/.,  upon  giving  notice  of  his  intention  to  the 
owner,  and  also  upon  paying  to  the  owner  ^  or  to  the 
commander  of  the  ship  the  fireight  which  might  be 
earned  up  to  the  time  of  such  purchase;  and  upon  such 
notice  being  given,  and  payment  of  the  consideration 
money  and  freight,  the  owner  was  to  execute  a  bill  of 

sale 
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sale  to  the  freighter/'  The  declaration  then  stated,  that  \S  1 8. 
the  ^ip  being  tight,  staunch,  &c.,  received  on  board  a 
cargo,  in  JLofidofif  and  afterv/ards  set  sail,  and  pro-  ^  agahui 
ceeded  towards  the  island^  of  Si.  Bartholomew^  by  the 
directions  of  the  freighter ;  and  that  afterwfirds,  and 
before  her  arrival  there,  or  at  any  other  port  or 
place,  the  ship  was  lost  by  the  perils  of  the  sea ;  and 
that  she  was  last  seen  or  heard  of  on  the  9th  day  of 
Decembers  and  that  the  freight  for  the  hire  of  the  ship, 
from  4th  Octoberf  up  to  the  day  of  her  loss,  amounted 
Co  1400/.  The  breach  all^;ed  was  the  non-payment 
of  the  freight  Plea,  after  craving  oyer  of  the  charter- 
party,  that  the  ship  never  s||[rived  at  the  island  of 
Si»  jBartAoUmeWt  being  her  firjiff  destined  port,  accord- 
ing to  the  form  and  effect^  of  the  charter-party  of 
affireightment.  To  thb  plea  there  was  a  demurrer 
and  joinder. 

Gmpbeilf  in  support  of  the  demurrer.  Although  the 
plea  be  bad,  the  question  must  turn  ultimately  upon 
the  sufficiency  of  the  declaration,  and  that  again  will 
depend-  upon  the  construction  of  the  covenants  in  the  ' 
cfaarter-jparty  fpr  the  payment  of  freight ;  viz.  whether 
the  true  meaning  be  that  freight  was  to  be  payable  at 
all  events,  or  only  in  the  event  of  the  arrival  of  the 
ship  at  her  first  destined  port.  Now,  although  in  ge- 
neral freight  is  not  payable  till  the  performance  of 
the  voyage,  yet  it  is  competent  to  parties,  by  express 
stipulation,  to  contract  otherwise ;  and  here  they  have 
made  the  freight  payable  de  die  in  diem^  without  refer- 
ence to  the  successful  termination  of  the  voyage.  There 
are  two  distinct  covenants,  one  is,  <<  to  pay  freight  to 

C  2  the 
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1818-  the  owner,  at  so  much  per  'ton  per  month,  for  six 
months  at  least,  and  so  in  proportion  for  a  less  time 
than  a  month,  until  her  discharge  in  London^  or  being 
last  seen  or  heard  of/'  Now,  if  the  charter-party  had 
stopped  there,  the  plaintiff  would  be  entitled  to  recover 
freight  up  to  the  time  of  the  loss  of  the  ship ;  but 
.there  then  comes  a  distinct  covenant,  as  to  a  particular 
mode  in  which  the  freight  may  be  paid;  this  latter 
covenant,  however,  by  no  means  controuls  or  dispenses 
with  the  former,  which  was  for  the  payment  of  freight 
generally.  It  stipulates,  "  that  the  freight  is  to  be  paid 
to  the  commander  of  the  ship  for  the  time  being,  so 
much  as  should  be  earned  at  the  first  destined  port 
abroad,  within  ten  days  after  her  arrival  there,  and  pre- 
vious to  the  delivery  of  the  cargo,  and  at  the  expii^ 
ation  of  every  calendar  month,  during  the  continuance 
of  the  voyage,  and  the  remainder  on  the  final  discharge 
of  the  ship.'^  This  is  one  mode  in  which  the  freighter  is 
bound  to  pay  the  freight,  if  required;  but  it  is  by  no 
means  the  only  one ;  for  by  his  former  covenant,  he  wais 
bound  to  pay  freight  to  the  owner,  at  so  much  p^ 
month :  and  that  it  is  not  the  only  mode  in  which  the 
freight  is  to  be  paid,  spears  most  clearly  from  the 
subsequent  covenant,  stipulating,  that  the  freighter 
might,  ai  any  time  during  the  voyage,  purchase  the 
ship  for  a  given  sum,  upon  giving  notice  to  the  owner, 
and  paying  thejreight  theti  due.  The  freight  then  due 
must  be  paid  to  the  owner,  who  is  resident  here,  and 
not  to  the  commander,  who  is  absent  on  the  voyage^ 
and  events  might  occur  which  might  render  the  latter 
mode  of  payment  impossible ;  £br  example,  if  the  ship 
were  to  founder  in  her  homeward  voyage,  and  the 

master 
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master  were  lost,  tbe  freight  due  at  the  time  of  the  1818. 
loss  could  not  be  paid  in  the  mode,  stipulated ;  yet  ^ 
in  such  a  case^  it  could  hot  be  argued  that  no  freight  a^i^ 
would  be  payable.  Inasmuch,  therefore,  as  the  pay- 
ment of  freight  due  during  the  voyage  to  the  owner 
is  contemplated  by  the  charter-party,  and  as  by  events 
the  particular  mode  prescribed  by  the  latter  covenant 
may  become  impossible,  it  follows,  that  the  mode,  of 
payment  prescribed  in  that  covenant  is  not  the  only 
mode  intended  by  the  parties.  In  Havelock  y. 
Geddes  {a)  Lord  EUenborough  is  reported  to  have  said, 
that  a  covenant  prescribing  the  mode  of  payment  h 
not  to  be  considered  as  creating  a  contingency  on 
which  the  payment  of  freight  was  to  depend*  In 
MackreU  v.  Simond  (b)  the  freight  was  to  be  paid  on 
the  arrival  of  the  ship  in  London:  the  vessel  performed 
her  outward  voyage,  and  was  lost  in  her  homeward; 
the  event,  therefor^  upon  which  the  payment  of 
freight,  according  to  the  prescribed  mode,  was  made 
to  depend,  never  happened ;  yet,  as  the  charter-party 
expressly  mentioned  an  outward  and  a  homeward 
voyage,  it  was  holden,  that  the  owners  were  entitled 
to  recover  freight  for  three  months,  which  was  the  pe- 
riod of  the  outward  voyage;  that  case,  therefore,  is  a 
decisive  authority  in  favour  of  the  plainti£P's  right  to 
recover. 

Rickardsonj  contra.    The  true  meaning  of  this  cove* 
nant  is,  that  freight  is  to  become  paynble  only  in  the 

(a)  10  Eattt  567.  (b)  Jbb9it,34S. 

C  3  event 


22  CASES  IN  MICHAELMAS  TERM 

1818.  event  of  the  ship's  arriTal  at  her  first  destined  port. 
The  covenant  is  not  to  be  split ;  the  whole  must  be 
taken  together ;  the  freight  is  to  be  paid  according  to 
the  tonnage  of  the  ship  and  duration  of  the  service :  so 
far  the  covenant  fixes  the  rate  of  the  freight,  and  the 
time  during  which  it  is  to  continue  to  run ;  but  the 
period  when  it  is  to  become  due  is  only  fixed  by  the 
subsequent  part  of  the  covenant,  and  by  that  no 
freight  is  to  become  payable  until  the  arrival  of  the 
ship  at  her  destined  port.  In  Byrne  v.  Pattinson  {a) 
the  freighter  covenanted  to  pay  freight  at  so  much  per 
month,  to  be  paid  on  the  arrival  of  the  ship  at  Liver- 
pool :  the  ship  being  lost  on  her  homeward  voyage,  it 
was  bolden,  that  no  freight  was  payable ;  and  in  Smith 
V.  Wilson  (£),  the  covenant  was  to  pay  freight  at  so  much 
per  month,  fixing  the  period  when  it  was  to  commence^ 
.  and  how  long  it  was  to  endure,  and  then  there  was  a 
'stipulation,  that  such  freight  should  be  paid  on  her  ar- 
rival and  discharge  at  a  port  in  Great  Britain  /  and  it 
was  holden,  that  such  arrival  at  a  port  in  Great  Bri- 
tain  was  a  condition  precedent  to  the  right  of  recover- 
ing any  freight  whatever.  As  to  the  case  put,  of  the  ^ 
ship's  being  lost  in  her  homeward  voyage,  and  the  con- 
sequent loss  of  the  captain,  payment  to  his  personal 
.representative  in  that  event  would  be  sufiicient  to 
satisfy  the  terms  of  the  covenant. 

Bayley  J.  The  question  in  this  case  is,  whether,  in 
the  event  stated  in  the  pleadings,  the  plaintiff  is  entitled 
to  recover  any  part  of  the  freight;  and  that  question 

(a)  Abbittt,  347.  (b)  8  East,  437. 

turns 
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turns  upon  this :  whether  by  the  terms  of  the  charter-  1818. 
party  freight  is  payable  pro  rata  if  the  ship  never 
reaches  her  outward  port  We  must  hot  make  a  new 
contract  for  the  parties,  but  must  look  at  the  terms  in 
.which  the  contract  itself  is  expressed.  The  words  of 
the  covenant  are  ^*  that  the  freighter  should  pay  to  the 
owner  freight  at  so  much  per  ton  per  calendar  month 
for  the  9pace  of  six  calendar,  months  at  least,  and  so  in 
proportion  for  any  .time  less  than  a  calendar  month, 
and  at  the  like  rate  for  all  such  further  time  as  the 
.ship  might  be  kept  and  detained  in  the  service  of  \he 
.freighter,  and  until  her  final  discharge  in  the  port  of 
London^  or  up  to  the  day  of  her  being  lost,  captured, 
or  last  seen  or  heard  of."  So  far  the  covenant  provides 
for  the  rate  at  which  freight  is  to  be  paid,  the  time 
when  the  earning  of  the  freight  is  to  commence,  and  the 
period  when  it  is  to  end ;  it  then  goes  on  to  fix  the  time 
.when  the  freight  is  to  become  payable.  The  words  are 
*<  such  freight  to  be  paid  to  the  commander  of  the  said 
ship  for  the  time  being,  in  manner  following ;  viz.  so 
much  and  such  part  thereof  as  might  be  earned  upon 
the  arrival  of  the  said  ship  at  her  first  destined  port,  to 
be  paid  within  ten  days  next  after  her  arrival  at  such 
.port,  and  previous  to  the  delivery  of  her  cargo;"  and  it 
then  provides  for  the  payment  of  the  freight  that  should 
subsequently  become  due;  but  no  provision  whatever 
is  .made  for  the  payment  of  any  freight  until  the 
arrival  of  the  ship  at  her  first  destined  port.  It  has 
been  argued  that  these  provisions  constituted  two  dis- 
tinct covenants,  one  to  pay  freight  to  the  owner  gene- 
. rally,  and  anoth^  to  pay  to  the  commander  in  a  par- 
ticular way.  In  my  opinion  they  constitute  one  entire 
C  4  continued 
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1818.        continued  covenant,  qualified  as  to  the  mode  of  p^<» 
GiMON        Client ;  and  the  first  qualification  is  the  ship's  arrival  at 
mgwut        her  first  destined  port.    The  parties  do  not  seeiii  to 
have  contemplated  the  possibility  of  loss  before  the 
arrival  of  the  ship  at  that  place.     When,  therefore,  we 
find  that  the  contract  itself  contains  a  qualification  as 
to  the  time  of  payment,   and  that  that  time  has  not 
arrived,  and  never  can  arrive,  we  ought  to  see  most 
clearly,  fi'om  other  parts  of  the  instrument,  that  the 
construction  now  contended  for  is  consistent  with  the 
intention  of  the  parties :  but  no  such  intention  is  to  be 
collected  fi'om  this  instrument.     On  the  contrary,  at  the 
outward  voyage  would  be  of  no  benefit  to  the  freighter, 
unless  the  ship  reached  her  port  of  delivery,  he  may 
very  reasonably  have  intended  that  the  risk  of  that 
voyage  should  be  thrown  upon  the  ship-owner.     At  all 
events,  where  the  freighter  derives  no  beneficial  use 
from  the  ship  there  ought  to  be  a  clear  express  stipula- 
tion, in  order  to  charge  him  with  the  payment  of  freight, 
and  this  charter-party  contains  no  such   stipulation. 
For  the  provision  which  makes  the  freight  payable  ten 
days  after  tiie  arrival  of  the  ship  at  the  outward  port 
shews  rather  that  the  freighter  contemplated  a  benefit 
from  the  performance  of  the  outward  voyage  before  he 
charged  himself  with   the  payment  of  freight.      The 
parties  might  have  made  a  different  contract;  but,  upon 
considering  the  terms  of  this  charter-party,    I  think 
that  in  the  contemplation  of  the  parties  no  freight  was 
payable  till  the  arrival  of  the  ship  on  her  outward 
voyage.     In  Mackrell  v.  Simondj  the  Court  thought 
that  though  the  charter-party  defectively  stated  the  in- 
tention of  the  parties^  still  that  upon  the  whole  an 

intention 
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intention  to  pay  freight  for  the  outward  voyage  was  to  1818. 
be  collected*  There,  two  distinct  voyages,  tfa^  outward 
and  the  homeward,  were  expresfdy  described,  and  it 
was  holden  that  freight  pro  rata  was  payable  for  the 
voyage  out.  But,  to  apply  that  case  to  the  present,  it 
should  appear  that  this  charter-paity  defectively  states^ 
the  intention  of  the  party.  I  cannot  see  that  it  was 
intended  to  throw  upon  this  defendant  the  risk  of  the 
loss  of  the  outward  voyage ;  and,  upon  the  whole,  I 
am  of  opinion  that  the  parties  having  fixed  the  period 
of  time  at  which  the  freight  was  to  becom^  payable,  and 
that  period  not  having  arrived,  no  freight  is  due;  and 
therefore  that  the  plaintifF  is  not  entitled  to  recover. 

Abbott  J.  I  think  that  th^  provisions  respecting  the 
payment  of  freight  constitute  one  entire  covenant,  and 
that  the  payment  of  any  freight  is  made  to  depend  on 
the  arrival  of  the  ship  at  her  outward  port  It  was 
competent  to  the  parties  to  have  made  the  freight  pay- 
able at  all  events.  By  the  terms  of  this  charter-party 
they  have  only  made  it  payable  on  a  contingency  which 
has  nev^  happened,  and  consequently  the  plaintiff  is 
not  entitled  to  recover. 

HoLBOTB  J.  I  am  also  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover.  By  the  terms  of  the  cove- 
nant the  freight  is  not  to  become  due  monthly,  but  to 
be  at  and  after  the  rate  of  so  much  per  month,  and  the 
first  part  of  the  covenant,  by  which  the  freight  is  to  be 
paid  to  the  owner,  is  not  distinct  from  the  second  part, 
by  which  the  time  when  the  freight  is  to  become  due  is 
fixed,  and  that  being  so,  the  event  has  not  happened 
8  upon 
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upon  which  the  freight  was  to  become  payable;  and, 
therefore^  no  freight  is  due.  The  case  of  Smiih  t.  IVU- 
son  seems  to  me  expressly  in  point. 

Judgment  for  Defendant. 


Friday,  Mason  dod  Others  against  Barff  and  An- 

Other,  (a) 


Nav.eih. 


Hm  vendor  of  A  CTION  by  the  plaintiffs  Christopher  Mason^  John 

in^  habit  of  Bailey^  John  Langhomj  Thomas  Hopper^  Robert 

J^^^^  Boteherbyy  Richard  Smiih,  William  Farrer,  and  Tliomas 

^evo»to,  and  d^j^^  against  William  Barf  and  Thomas  Barf  as  the 

^  "Mne  with  acceptors  of  two  bills  of  exchange  for  200L  each,  drawn 

Dankcrsy  by 

whom  the  bOla    by  Richard  Brankston,  one  dated  23d  Februart/j  the 

were  transmit- 
ted by  post  for     Other  9th  March,  1815,  payable  three  months  after 

^v^^oution^  date  to  his  own  order,"*  and  indorsed  by  him.    The 

to  tootSe^*"     defendants  pleaded  the  general  issue. .  The  cause  came 

when  they  dia-    on  to  be  tried  before  Lord  EUenborough  C.  J.  at  the 

coontedany  *^ 

sucfa'biUs,  whe-  London  sittings  sher  Michaelmas  term  1816,  when  a 
for  which  such  verdict  was  taken  for  the  amount  of  the  bills,  subject  to 
q^^dniwn  ^^  opinion  of  the  Court  upon  the  following  case. 

bad  been  deli- 
irered,  and  the 

carrier's  leo^pt  sent,  and  assured  them  that  in  that  case  they  would  be  accepted.  The 
banken  afterwards  discounted  a  bill,  and  transmitted  the  same  for  acceptance  to  the 
▼eodee»  wild  detained  it  in  his  possession  for  ten  days,  and  then  informed  the  bankers 
that  he  ooold  not  accept  the  bill,  as  the  invoice  of  the  goods  had  not  been  delivered ;  and 
after  a  further  interval  of  sixteen  days,  the  bankers  having  made  no  objection  to  his  de- 
taining^ the  bQl,  returned  the  same ;  ^e  vendor  having  then  stopped  payment,  without 
delivering  the  goods  or  sending  the  carrier's  receipt :  Held  that  the  ^awee  of  the  bill 
was  not  liable  as  acceptor. 

Quane,  Whether  in  any  case  the  mere  detention  of  a  bill,  for  an  unreasonable  time, 
by  the  drawee,  with  whom  it  is  left  for  acceptance,  in  point  of  law  amoimts  to  an  accept- 

(a)  This  case  vras  aigued  at  Serfeanttt*  Inn* 

The 


IN  THE  Fimr-NiKTH  Year  of  GEORGE  III.  27 

The  plaintiffs  Masons  Bailey^  and  hangham  were  the        1818. 
^▼ent    partners  of  Arthur  Maaibray^   George  Lewis        ^^ 

HciUtiffworih^  and  John  JVcthereUi  and  the  plaintifib         ^fsf**^ 

BASFr. 
Hopper  J  BoUherb^y  SmitJij  Farrer^  and  Clarh^  were  as- 
signees of  the  said  Monxlbray^  HoUings^isxnih^  and  We^ 
IhereUj  who  since  the  drawing  of  the  bills  became  bank- 
rupts. The  bankrupts,  together  with  Mason^  Bailey^ 
and  Langhom,  before  the  drawing  of  the  bills,  carried 
on  the  business  of  bankers  at  Berwick  under  the  firm  of 
Mowbray  and  Company.  They  also  kept  a  banking  shop 
at  Wooler^  a  place  about  twenty  miles  from  BerwicJc^ 
at  which  place  a  Mr.  George  Bolton  was  their  agent 
and  roanagef.  Richard  Brankston^  a  fellmonger  re- 
siding at  Wocler^  in  Northumberland,  had,  before  the 
drawing  of  the  bills  in  question,  sold  tlie  defendants, 
who  carried  on  an  extensive  wool  trade  at  Wakefield,  in 
Yorkshire,  considerable  quantities  of  wool  at  varions 
periods,  for  the  payments  of  which  Brankston  was  in 
the  habit  of  drawing  bills  upon  defendants,  as  he  made 
his  consignments,  which  bills  were  discounted  at  the 
bank  of  Mowbray  and  Co.  at  Wooler  by  Bolton  their 
agent :  the  bills  so  discounted  were  forthwith  sent 
by  Bolton  to  Mowbray  and  Co.,  and  transmitted  by 
ihem  to  the  defendants  at  Wakefield  for  acceptance. 
On  the  30th  August,  1815,  the  following  letter  was 
sent  by  Messrs.  Barff'  and  Son-  to  Mowbray  and  Co. : 
'^*  We  return  you  Bichard  Brankston  on  us  100^  at 
three  months,  accepted  in  London :  in  discounting  Mr. 
Brankston  any  bills  he  may  in  future  draw  upon  us,  it 
might  be  well  to  inquire  of  him  if  he  has  delivered  the 
wool  he  values  for,  and  sent  the  carrier's  receipt  to  us ; 
in  this  case  the  drfxfi  is  sure  of  being  accepted  withoid^  de» 

loy,  , 
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Kasow 

agauut 
Bartt* 


1818.        lay,  as  toe  always  ttish  him  to  command  the  monmj  on  de^ 
livery  of  the  article  at  Wooler.** 

Brctnkstan  applied  to  Bolton  on  the  23d  Fcbrwinff 
1815,  to  have  the  first-mentioned  bill  for  200/.  dia- 
countedy  and  told  Bolton  that  the  value  in  wool  had 
been  sent,  and  the  carrier's  receipt  had  been  also  re- 
mitted to  Baiff  and  Son,  the  defendants,  which  would 
ensure  the  regular  acceptance  of  the  bill ;  adding,  also, 
that  he  should  have  another  bill  to  draw  in  fourteen 
da^s,  having  wool  to  that  amount  to  send  to  Baiffand 
Son.  Upon  this  application  Bolton  discounted  the 
bill  for  200/.,  and  as  usual  immediately  sent  it  to  Mo^oh 
hray  and  Co.  at  Bermch^  to  be  remitted  by  them  to 
defendants  for  acceptance,  which  was  accordingly  done, 
on  the  25th  February^  1815,  accompanied  by  a  letter,  of 
which  the  following  is  a  copy :  ^<  We  enclose  Richard 
Brankston\  draft  200/.,  which  we  shall  be  obliged  to 
you  to  accept  and  return  to  us." 

This  letter,  with  the  bill  enclosed,  was  received  by  the 
Defendants,  according  to  the  course  of  the  post,  on  the 
27th  February.  On  the  9th  March  following,  Brankstan 
again  applied  to  Bolton  as  he  had  before  intimated, 
to  discount  the  other  bill  for  200/.,  dated  the  9th 
March,  1815,  upon  Baiff  and  Son;  and  Bolton  not 
having  had  notice  that  the  first  bill  had  not  been 
accepted,  concluded  it  had  been  duly  accepted  j  and 
being  assured  by  Brankston  that  wool  had  been  sent 
off  to  Bafffmd  Son  to  the  amount  of  both  bills,  and 
the  carrier's  receipt  also  transmitted  to  them,  which 
would  insure  the  acceptance  of  the  second  bill  of  200/>f 
discounted  the  same,  and  immediately  transmitted  it 
to  Mffoabray  and  Co.,  who  forwarded  it  on  the  11th  of 

Marchj 
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Marchj  enclosed  in  the  following  letter  to  Bayff  and         18IS. 

Son  for  acceptance :  "  We  enclose  Richard  Brankslon*s        " 

draft  200/*,  which  we  shall  be  obliged  to  you  to  ac-         agamat 

cept  and  return  to  us/'  Barff'  and  Son  took  no  notice 

of  Mowbray  and  Co/s  letter  of  25th  "February^  1815, 

inclosing  the  bill  dated  JR?&nia^  2dd,  1815,  until  the 

8th  March^   on  which   day  they  sent   th^  following 

letter  to  Mcnxbray  and  Co.,  which  was  received  by  the 

latter  according  to  the  course  of  the  post,  on  the  11th 

of  March :     "  Ever  since  the  receipt  of  your  letter 

enclosing  Richard  Brankstonh  draft  on  us,   we  have 

been  in  expectation  of  receiving  an  invoice  from  him, 

to  enable  us  to  give  it  our  acceptance.    He  wrote  to 

request  that  we  would  not  return  the  draft  to  you, 

but  hold  it  till  we  received  his  invoice  of  the  wool, 

for  which  he  had  drawn,,  which  he  promised   should 

come  in  a  post  or  two  after  the  bill:  the  present  is 

therefore  to  acquaint  you,  that  we  are  not  yet  enabled 

to  give  the  draft  our  acceptance,  and  that  if  you  wish 

to  have  it  returned,  if  you  will  write  to   us  to  that 

effect,  we  will  do  so,  but  we  look  for  his  invoice  every 

post."     ' 

Nothing  further  was  heard  by  M&mbray  and  Co. 
from  the  defendants  upon  the  subject  of  the  two  bills, 
until  they  received  the  following  letter,  dated  Wakefield 
March  25th,  1815,  and  enclosing  the  two  bills  in 
question :  «  This  morning's  post  brought  us  a  letter 
from  Mr.  Richard  Branksforiy  Wooler,  desiring  us  to 
send  payment  for  a  sheet  of  wool,  and  a  small  balance 
we  owed  him  to  you.  We  have  therefore  enclosed 
you  a  bill  value  30/.,  which  please  place  to  the  credit 
of  his  account  with  you,  and  advise  receipt.  As  we  have 

not 


against 
BAwrr* 
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1818*  not  thoQght  it  of  any  use  holding  the  two  bilk  drawn 
upon  ufl  longer,  we  therefore,  beg  to  make  use  of 
the  present  opportunity  of  returning  them  to  you.'' 
This  letter  was  received  by  McnAray  and  Co.  on  the 
27th  Marcif  1815,  in  reply  to  which  they  on  the  same 
day  sent  the  defendants  the  following  letter:  <<  We 
have  your  favour  of  the  2Bthf  inclosing  two  bills  of 
Richard Brankston^  200L  each;  and  as  you  have  held 
them. (it  would  seem  at  his  request)  without  giving  us 
due  notice  of  your  intention  to  refuse  the  acceptance  of 
them,  we  consider  you  responsible  to  us  for  the  amount ; 
and  in  regard  to  the  30/.  bill,  we  will  either  retain  it 
and  pass  it  to  the  credit  of  those  bills,  or  return  it  as 
you  may  direct''  Mowbray  and  Co.  having  received  no 
answer  from  the  defendants,  on  the  4th  Aprils  181^ 
wrote  the  following  letter :  <*  We  wrote  you  on  the 
27th  ult.,  to  which  as  wc  have  not  received  any 
answer,  we  return  you  the  30A  bill  remitted  to  us,  and 
shall  expect  the  regular  payment  of  Branikston's  drafts 
on  you,  200/.  each,  when  they  fall  due." 

Brankston  &iled  on  the  15th  March^  1815.  Neither 
Bciton  nor  Mffaibray  and  Co.  knew  any  thing  of  the 
insolvent  situation  of  Brankston  at  the  time  he  dis- 
counted the  200;.  bills. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  detention  of  the  two  several  200/.  bills  by 
BoTj/f  and  Son,  under  the  circumstances,  and  for  the 
length  of  time  above  stated,  amounted  to  an  acceptance 
of  them. 

'     Reader^  for  the  plaintilTs,  after  admitting  that  the 

plaintiff's  claim  as  to  the  second  bill  was  not  to  be  sup- 

7  ported. 
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ported,  contended,  that  the  detention  of  the  first  bill  by        1818. 
the  drawee,  from  the  27th  of  Febrmny  undl  the  8th  of 


(o)  1  Campb,  426. 

(&)  GuUdhaB  f&tdafSh  1800»  Chkty,  jmt  rfJSxek.  160. 


March^  in  point  of  law,  amounted  to  an  acceptance ;         agatiMi 

for  an  acceptance  may  be  made  by  the  party's  writing 

his  name  on  the  bill,  or  by  a  promise  to  pay  an  existing 

bill,  or  by  any  act  from  which  such  a  promise  is  dearly 

to  be  inferred.   Where  a  bill  is  lefl  with  the  drawee  for 

acceptance,  unless   he  return  it  within  a.reasontdile 

time,  he  must  be  presumed  to  have  done  that  for  which 

the  bill  was  originally  left,  viz.  accepted  it.    The  usual 

course  of  business  is,  to  leave  the  bill  on  one  day  and 

to  call'for  it  on  the  next,  when  it  is  returned  accepted^ 

or  re&sed ;  and  where  bills  are  transmitted  by  the  post, 

they  ought  in  due  course  to  be  returned  by.  the  follow* 

ing  post.    Now  here  the  bill  was  not  so  returned,  nor 

was  there  any  refusal  to  accept,   and,  therefore,  th^ 

drawee  must  be  presumed  tO'have  done  that  for  which 

the  bill  was  sent,  viz.  to  have  accepted  it     In  Harvey 

v.  Martin  {a\  Lord  EUenborough  is  reported  to  have 

said,  that  the  retention  of  a  bill  by  the  drawee,  with 

whom  it  was  left  for  the  purpose  of  being  accepted,  is 

as  much  an  acceptance  as  if  the  drawee  had  written  his 

name^upon  the  bill;    and  IHmmeryr.  OcUfy  {b)  is  an 

authority  in  support  of  the  same  principle ;  but  whether 

or  not  the  mere  retention  be  in  every  case  an  acceptance^ 

still,  under  the  special  circumstances  here  stated^  this 

was  an  acceptance.    For  it  appears  to  have  been  the 

course  of  dealing  between  these  parties  to  return  the 

bills  by  the  next  post ;  and  in  this  particular  instance 

only,  the  defendants  kept  the  bill,  in  concert  with  the 
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1818;  diiat^er.  If  Chey  had  mtfeixkd  -  td  deelke  acceptancffy 
thc^r  re&sal  ought  to  Jrave  boen  mm^ately  notified  t9 
Mombrajf  and  Co. ;  and  in  oonsequence  of  their  stlence^ 
M&wbray  ^nd  Co.  were  iadueed  to  discount  the  second 
bill;  inasmnch,  therefore,  as  they  retained  the.bH^ 
contrary  to  the  usual  course  of  business,  their  retentioa 
must  be  considered  as  an  acceptance. 

LUtledale,  contr^.  This  does  not  amount  to  a  con- 
structive acceptance  of  the  bill,  either  upon  any  general 
principle  of  law,  or  under  the  special  circumstances  of 
this  case.  An  acceptance  is  a  contract  to  pay  the  bill 
when  due :  the  mere  detention  of  the  bill  is  at  most  no 
mote  than  a  breach  of  duty,  in  neglecting  to  return  it 
within  a  reasonable  time;  a  duty  resulting  only  from 
the  usage  between  the  parties;  but  such  detention  is  no 
evidence  of  a  promise  to  pay  the  bill  when  due.  Indeed 
if  this  were  an  acceptance,  how  could  subsequent 
holders  know  whether  the  bill  were  accepted  or  not,  as 
the  acceptance  would  not  appear  on  the  face  of  the  bilL 
So  that  great  inconvenience  would  arise :  and  in  deciding 
a  cose  of  this  kind,  the  Court  will  feel  disposed  to  lay 
down  a  rule  that  will  be  most  c<Hivenient  for  the  pu»- 
poiaes  of  commerce  and  the  negotiability  of  biUs.  It  has 
never  been  decided,  that  the.mere  detention  of  a  bill  .by 
tbe  drawee  is  an  acceptance.  The  cases,  cited  all  turn 
upon  special  circumstances;  and  Jeune  v.  Ward  (a)  is 
an  authority  the  oUier  way.  When  the  circuipscances 
of  this  case  come  to  be  considered,  it  is  cleari  that  the 
defendants  only  meant  to  accept  this  bill,  upon  a  con- 
dition which  has  not  been  complied  with ;  and  that  ^ 
Maoobray  and  Co.  themselves  never  considered  the  bill 

(a)  1  Bam.  &  Aid,  €53. 

as 


BAiaja  i.  It  sMpou  to  me  that  the  pleBHift  an 
not  entitled  to  reeof«r,  aad  that  thk  bill  k  not  to  be 
conaMcred  aa  aoeepted.  Cooetnictive  acetptanoes 
on^t  to  be  watehed  with  Ae  atmoet  care^  for  when  a 
party  pats  hie  name  on  a  Ully  he  knows  what  he  does, 
and  that  he  thenby  eaten  into  a  omtiact;  bat  it  is 
laying  down  a  veiy  loose  and  daageious  rid^  when  any 
dsgree  of  latitnde'ie given  to  these  cases  of  eonstmotive 
aoeeplanoes.  A  constmctive  acceptance  is  where  the 
dsMree^  without  actnaHy  poking  his  name  on  the  biU 
(adiidi  is  the  ueoal  mode  of  accepting),  assents  to  be^ 
OQine  HaUe  as  aceqptor.  In  any  such  cas^  the  con- 
sent of  the  party  eoogjbt  to  be  charged  as  eccfp>oi^ 
flhofdd  be  clearly  40  be  in&ned  from  his  ce^idiuit* 
Snppyiii^  tl^  t^e  detention  of  the  bill  would  in  some 
cases  in  point  of  law  amovnt  to  an  acceptanq^  does  it 
deirly  i^ppear  in  this  case  that  by  such  detention  the 
Vol.  1L  D  defendant 
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asacoflpted.  In  thekttarof  thedOth  of  ^^(jgics^,  illM-  1818. 
hn^  andCo.  are  q>prized  by  the  defendants  ^  their 
conrse  of  dealing  with  Brankttan^  and  are  desired  to 
Biake  the  inquiry  there  pointed  out,  and  they  are  in- 
fimnedy  diet  if  Brank$Um  sends  the  wool  and  the 
carrier's  receipt,  the  bUla  will  be  accepted.  But  here 
the  wool  ^ras  not  ddirersd,  nor  was  the  carrier's  re- 
cdpt  sent,  and  Mawbrmf  and  Co.,  therefore,  ought  to 
haw  known  that  the  Ull  would  not  be  accepted,  and 
thsy  acted  9^  if  they  thought  so,  for  they  made  no 
cumplaint,  nor  did  they  aflEect  So  treat  it  as  an  ao- 
espied  bill,  nntU  after  BrankgUnis  insolTency.  This, 
therefor^  is  not  an  acceptance  inasmuch  as  the  pro-  - 
aiie  to  aeoept  was  only  i^ion  a  condition  which  has 
never  been  complied  with,  and  as  the  parties  them- 
sdvcs  hate  nemer  considered  it  ask  an  accepted  bilL 


BA»nu 
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1618.  defendant  meant  to  charge  himself  in  that  character  ? 
'         BranksUm  had  been  in  the  habit  of  drawing  upon  these 

againit  defendants,  and  Maaobray  and  Co.  had  been  in  the 
habit  of  transmitting  the  bills  so  drawn  by  Branks^ 
tan,  to  the  defendants,  for  their  acceptance;  and 
the  defendants,  in  a  former  letter  enclosing  an  ac- 
cepted bill  which  had  been  sent  to  them  by  Movbrajf 
and  Co.,  had  used  these  words  ^  U  In  discountii^  Mr. 
Brankstan  any  bills  he  may  in  future  draw  upon^ua  it 
OMiy  be  well  to  inquire  of  him,  if  he  has  delivered  the 
wool  he  values  for,  and  sent  the  carrier's  receipt  to  us; 
in  this  case  the  draft  is  sure  of  being  accepted  without 
delay."  That  letter  clearly  intimated  to  Mmbrmf  and 
Co.  that  the defendantsdid  not  intend  to  accept  Brant" 
stands  bills  at  all  events,  but  only  when  they  were  sure 
that  the  wool  was  delivered  to  the  carrier,  and  in  a  train 
to  reach  them.  In  the  ordinary  course  of  business  the 
holdar.of  a  bill  leaves  it  for  acceptance  and  calls  for  it 
again ;  but  here  the  bill  was  transmitted  to  the  drawees 
by  letter,.  And  Mffwbrm^  and  Co.  had  no  right  to 
throw  on  the  defendants  the  obligation  of  answering 
every  letter  they  might  think  fit  to  write ;  because  if 
they  chose  (instead  of  employing  an  agent)  to  deal 
with  the  drawees  by  letter,  they  constituted  them  their 
agents.  Then  the  douUe  character  of  drawee  and 
agent  are  united  in  the  same  persons;  and  express 
notice  is  given  by  them  standing  in  that  double  cha- 
racter, **  that  they  will  accept,  provided  the  goods  are 
delivered,  and  the  carrier's  receipt  sent."  ynder  these 
circomstanoes  on  the  25th  of  FAruary^  Mambny  and 
Go.  enclosed  a  2002.  bill  of  Brankstan's  which  they 
desire  the  defendants  to  accept  and  return  to  them. 
Now  all  that  they  had  any  right  to  expect  was^  diat 

the 
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the  defendants  would  accept  such  biU  withoat  delay,         18 18. 
(that  is  by/returh  of  post,  which  would  be  onr  the        — — 
2d  March)  prooided  the  goods  had  been  delivered^  and        agamut 
the  cornet's  receipt  sent.    But  the  2d  of  March  having  ^ 
come^  and  the  bill  not  b^g  then  returned  accepted, 
they  ought  to  have  presumed  that  there  was  soroe 
reason  for  it;  such  as  the  non*arrital  of  the  carrier's 
receipt,  for  the  arrival  of  which  the  defendants  were 
waiting:  after  an  interval  of  nine  days,  however,  the 
plaintiflb  send  for  acceptance  another  bill  in  a. letter, 
which  does  not  contain  any  remonstrance  on  account 
of  the  former  bill  not  having  been  returned;    that 
letter  is  also  received,  and  on  the'  1 1th  March,  the 
plaintiffi  received  from  the  defendants  a  letter,  in  which 
they  state  in  distinct  terms,  that  they  had  not  received 
the  carrier's  receipt,  and  that  they  could  not  therefore 
accept  the  bill.     It  is  true  that  they  had  been  keeping 
the  bill  at  the  instance  of  Brank^on,  but  it  was  so  kept 
with  a  view  also  to  the  interest  of  Maabrajf  and  Co., 
f<Nr  the  defendants  expected  the  invoice  shortly,  and 
therefore  it  was  their  duty  in  their  character  of  agents 
to  retain  the  bill;  for  if  they  had  transmitted  it  unac- 
cepted, they  would  have  incurred  the  useless  trouble 
and  eiq)enoe  of  again  writing  to  Mcnbray  and  Co» 
It  appears  therefore  that  on  the  1 1th  March,  Mcnxbrmf 
and  Co.  were  apprized  that  the  first  bill  was  not  ac- 
cepted,   and  that* the  defendants  did  not  mean  to 
accqit  it  until  they  received  the  invoice.    If  Maaobrettf 
and  Co.  however,  had  then  meant  to  consider  the  de- 
tention of  the  bill  as  an  acceptance,  why  did  they  not 
then  say  so?  they  vrere  bound  in  honesty  so  to  do, 
for  if  the  defendants  had  made  themselves  liable  as 
aoo^ton  they  wquld  have  been  entitled^  and  ought  to 

D  2  have 
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1818.  have  bad  the  opportunity  to  avail  themselves  of  any 
""""^  funds  in  their  hands  belonging  to  Brankston^  and 
^aimt  might  thereby  have  indemnified  tfaemselvefi  against  the 
liability  which  it  is  contended  they  had  incurred  a$ 
acceptors  of  the  bill.  Upon  the  whole  it  seems  to  me; 
that  the  silence  of  Mowbray  and  Co.  from  the  I  Ith  to 
the  27th  Marchj  was  an  assent  on  their  part,  that 
they  would  not  consider  the  detention  of  t1)e  biD  under 
the  circumstances  as  an  acceptance :  and  I  aiti  there- 
fore of  opinion,  that  the  defendants  are  not  liable  as 
acceptors  of  the  first  bill:  as  to  the  other  bill,  the 
claim  upon  that  was  very  properly  abandoned  by  the 
plaintiff's  counsel. 

Abbott  J.  I  am  also  of  opinion  that  the  plainti£&  in 
this  case  are  not  entitled  to  recoveiw  It  has  been  sdd 
that  if  the  drawee  detains  a  bill  left  whh  him  for  ac^ 
ceptancc,  for  an  unreasonable  time,  that  such  detention 
amounts  in  point  of  law,  to  an  acceptance;  and  the  opi- 
nions of  some  great  and  learned  persons,  entitled  un- 
doubtedly to  the  highest  respect,  have  been  cited  in 
support  of  that  doctrine.  It  is  not  however  supported 
by  the  authority  of  any  decided  case;  for  the  cases  whidli 
have  been  referred  to  in  the  course  of  the  argument 
have  all  been  decided  upon  very  special  circumstances. 
Supposing  however  such  a  rule  as  that  contended  for  to 
exist,  it  will  be  necessary  in  every  dise  to  inquire,  whe- 
ther the  detention  of  the  bill  has  been  for  more  than  a 
reasonable  time,  and  the  question  of  reasonable  time 
will  necessarily  depend  upon  the  facts  of  each  particular 
case  and  the  conduct  of  the  parties.  Now  the  facts  in 
this  case  are  shortly  these :  Branhton  had  been  in  the 
habit  of  ielling  wool  to  the  defendants,  and  they  of  ao» 

cepting 
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captiiig  his  drafts  for  the  spiounti;  tlds  Moabnuf  «nd        1S18. 
C^*  knew,  and  the;  knew  also  that  the  defendants         " 
would  not  accept  such  drafts  until  they  received  the        ^gaintt 
carrier's  voucher  for  the  delivery  of  the  wool  to  him. 
This  was  ko^wu  to  them  in  Augfut ;  and  ^t  a  subsecpent 
period  the  first  of  these  bills  was  sent.     It  is  true  that 
BranisUm  said  that  the  carrier's  receipt  bad  been  trans- 
mitted, bat  the  reasonable  conclusion  is,  that  he  hadonot 
transmitted  it.. Tlien  how  do Mowbrcft/i and  Co.  act  ?  The 
defendants  having  received  the  first  bill  on  the  27  th  Fe* 
bnuay  write  on  the  8th  March,  stating  that  they  had  not 
accepted  it,  and  assigning  their  reason,  and  they  then 
o£br  to  return  it  \£MavAray  and  Ck>.  should  so  require. 
Upon  the  receipt  of  this  Mfftxbrajf  and  Co.  do  nothing; 
chey  neither  say  that  they  considered  the  defendants 
as  having  accepted  the  bill,  nor  do  they  desire  to  have 
it  returned.  By  their  silence  then  on  that  occasion  they 
appear  to  me  to  have  given  Judgment  i^iainst  tbeoMlveSy 
for  it  very  plainly  shews  that  they  did  not  then  think 
the  defendant^  answerable^  but  conceived  that  they  had 
kqpt  the  first  bill  that  length  of  time  to  asc^tain  whe^ 
fher  BrfmiUon  would  or  would  not  send  the  goods.    It 
was  his  duty,  having  token  the  liberty  to  draw  the  bill^ 
to  forward  the  carrier's  receipt,  and  that  receipt  not 
liavii^  arrived,  the  defendants  cannot  be  said  to  have 
detained  the  bill  an  unreasonable  length  of  time.    For 
these  reasons,  even  if  the  rule  were  as  contended  for  by 
the  plaintifi'  counsel  (which  I  by  no  means  admit), 
still  there  is  a  contract  between  the  parties  themselves 
its  to  this  particular  case^  and  therefore  uoder  these  cir- 
cumstances I  think  that  the  defendants  weve  not  liable 
as  acceptors  of  this  bill. 

D  3  HoL- 
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1818*        factum,  upon  which  issue  was  joined.     Second,  pay- 

BoDiNHAic      ^^^^  ^^  ^^^  ^^^  ^""^  ^^  4590/.  185.  3 A  and  interest, 
against        and  such  further  sum,  &c.,  according  to  the  condition 
of  the  bond.     Replication  to  the  last  plea,  that  after 
making  the  bond,  plaintiffs  and  WiUiam  Havard  did 
advance  to  defendant,  in  the  course  of  their  business 
as  bankers,   and   oiherwise,  according  to   the  usage 
and.  custom  of  their  business,  the  sum  of  4409/.  U.  9i/«; 
yet    neither     the    defendant,    or    N.  Purckat    the 
younger^  paid  the  said  4590/.  ISsk  8d  mentioned  in 
the  condition,   or  such  further  sum  of  money,  but 
that  the  whole  9000/.  still  remains  unpaid  and  un- 
sadsfied  to  plaintiffs.     Rejoinder,  that  defendant  and 
N.  Purchas  the  younger,  or  one  of  them,    did  pay 
and  satisfy  to  plaintiffs  and  to  WiUiam  Havard^  in 
•the  lifetime  of  WiUiam  Havard^  and  to  plainliffi  since 
the  death  of  the  said  WiUiam  Havard^  the  said  sum 
of  4590/.  lSs.Sd.,  in  the  said  condition  mentioned; 
and  the  said  further  sum  of  money  so  advanced  to  the 
defendant*  as  in  said  r^Iication  allq^ed;  and  upon 
this  issue  was  joined. 

At  the  trial  of  the  cause  at  the  London  sittii^  after 
Triniiif  term,  18179  before  Lord  EUenboronghi  a  verdici 
was  found  for  the  plaintifls  for  the  penalty  of  the 
bond,  subject  to  the  award  of  an  arbitrator,  wlio  by 
his  award  stated  the  facts  of  the  case  (as  far  as  respects 
the  point  ultimately  decided  by  the  Court)  to  be  as 
ff^lowB: 

The  acticm  was  Iwougfat  by  the  plaintifi^  as  surviving 
partners  of  WiUiam  tiaoanrdj  to*  reoover  9281.  and  in* 
terest»  upon  the  bond  set  out  in  the  pleading,  the 
execution  of  which  was  admitted.    The  plaintiffi;  and 

14  their 
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their  deceased  partner,  long  prior  to  and  at  the  time        181S, 
of  the  execution  of  the  bond,  and  from  tbence  until         f '' 
the  30th  Aprilj  18ip»  carried  on  bajdneas  as  bitnkera        agb^ 
at  Her^/brd^  in  the  firm  of  Bodmhamf  PkUUf  and 
Htcoard^  or  Bodenkam,  PkOlijM  and  CkK    On  the  30th 
April,  1810,  Hnamd  died.    The  defendant  during  all 
the  period  above  mentioned,  kept  an  account  with  the 
plaintifis  and  Hwoardy  and  usually  balanced  hia   ao* 
eounts  every   three    months^    when    he    signed   the 
ledger,  and  received  his.  vouchers.  On  the  31stMgircA, 
1810,  the  balance  was  2904/.  lis.  7^  in  &voar  of  the 
plaintifis  and  Havard  and  on  the  30th  Aprils  in  that 
year,  the  defendant  examined  hi$  account  up  to  the 
31st  March   preceding,    received  his  vouchers,   and 
signed  the  ledger  as  usual.    On  the    9th  April,  the 
plaintiffs  and  Havard  advanced  a  further  sum  of  1500/., 
which  appears  to  have  been  the  only  transaction  be- 
tween the  Slst  March  and  Havard*s  death ;  so  that  on 
the  death  of  Havard,  the  balance  due  from  the  defend- 
ant was  increased  to  4404/.  I  Is.  7<^  Upon  the  death  of  , 
Havard,  the  plainti£Ps  carried  on  the  business,  without 
making  any  alteration  in  their  firm  or  their  books,  till 
the  latter  end  of  the  year,  when  they  agreed  to  take 
Mr.  John  Garrett  into  partnership,    as  from  the  1st 
My  preceding;  but  although  the  style  of  the  firm  was 
then  changed  to  Bodenham,  Phillips  and  Garrett,  the 
accounts  were  continued  in  the  same  manner  as  before, 
and  the  balance  continued  as  if  there  had  been  no.  al- 
teration in  the  firm.    And  on  June  SOtik,  1810,  no 
notice  was  taken  of  Havard^n  death,  but  the  account, 
including  items    both  subsequent  and  prior  to  that 
event,  was  then  settled,  and  the  balance  of  1420/* 
struck  as  if  nothing  had  happened. 

In 


42  CASES  IN  MICHAELMAS  TERM 

1818.  InJmie  1813,  the  d^feddant  relinqubhed  his  bosi- 

■         ness,  and  on  the  26A  of  tiuit  month  signed  an  order, 

a^^^  direicting  Bodenham  and  Co.  to  transfer  his  account  to 
PcECHAi.  that  of  his  sons,  JV:  and  R.  JV.  Purchas.  In  conse- 
quence of  which  an  account  was  made*  out  by  Bo^ 
denham  and  Co.,  which,  after  stating  the  several  items, 
concludes  thus :  "  Balance  transferred  to  .Messrs.  N. 
and  R.  W.  Purchase  2538/.  \^.  lOd. 

This  account  was  not  signed  by  the  defendant,  but  onr 
the  30th  Jtdy  following,  the  plamtiffs  delivered  up  to 
Nathaniel  Purckas  Junior/ who  had  for  some  time  acted 
as  agent  for  his  father^  the  vouchers  for  his  father's 
account^  the  plaintiffs  still  retaining  the  bond.  The 
balance  of  the  father's  account  was  accordingly  trans- 
ferred to  the  sons,  who  had  for  some  time  kept  a 
separate  account  with  the  bankers  under  the  firm  of 
N.  and  R.  W.  Purchas.  On  the  30th  June  1813,  im- 
mediately before  the  transfer,  the  sons'  account  was 
620/.  is.  Id.  in  their  favour;  but  by  the  transfer  of 
the  father's  balance,  was  turned  1918/.  125.  9d.  in 
favour  of  the  bankers.  The  sons'  account  continued 
open  with  the  jdaintiflfs  and  Garrett  till  1816,  when 
they  stopped  payment,  the  account  having  been  ba- 
lanced, and  the  vouchers  given  up  quarterly ;  the  ba- 
lance was  never  reduced  below  the  sum  sought  to  be 
recovered,  viz.  923/.  I4s.  8d.,  and  when  they  stopped, 
it  was  3694/.  18^.  9d.  in  favour  of  the  plaintiffs. 
If  the  plaintiffs  w*ere  bound  to  have  applied,  or  are 
to  be  considered  as  having  applied,  the  first  monies 
received  after  the  death  of  Havard  or  afler  the  transfer 
of  the  fatber^s  balance  to  the  sons'  account,  to  the 
discharge'  of  the  balance  due  at  Hetoard^i  death,  or  at 
the  time  of  the  transfer,  sufficient  money  was  received 

12  to 
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to  liquidate  such  balance,  but  in  fact  no  such  application        1 8 1 8. 

was  directed  or  specifically  made,  nor  was  the  balance      _ 

BoramiAJi 
on  any  quarterly  or  half-yearly  settlement  ever  below  the         t^amsi 

warn  sought  to  b&  recovered  in  this  action  of  923/.  .1 4^.  Sd. 
There  was  not  any  thing  said  by,  or  to  tlie  defendant, 
respecting  the  bond,  or  any  claim  made  upon  him  until 
the  sons*  failure;  but  on  the  plaintiflK  and  Garrett  re- 
monstrating with  Nathaniel  Purchas  the  younger,  one 
of  the .  SOUS)  respecting  ,the  increase  of   the  account 
from  time  to  time^  he  told  the  plaintiffs  they  need  not 
be  under  any  apprehension,  as  they  held  his  father's 
security,  alluding  to  the  bond.     It  wal^  admitted  that 
the  sons  had  paid  a  composition  of  155.  in  the  pound 
on,  the  balance  due^  but  expressly  without  prejudice  to 
the  plaintifis'  claim  for  the  remainder  against  the  de- 
fendant.    Upon  these  facts  it  was  contended  by  the 
plaintifib,  that  the  whole  of  the  balance  due  at  the  death 
of  Havardf  had  not  been  discharged,  and  tliat  they 
were  entitled  to  a  verdict  for  the  sum  of  923/.  I4s.  Sd. 
the  remaining  sum  of  five  shillings  in  the  pound, 
on  the  balance  of  the  account  as  it  stood  at  the  time 
of  the  sons'  failure.     On  the  other  hand,  it  was  con- 
tended by  the  defendant :  First,  that  the  debt  due  at 
the  death  of  Havard  must  be  considered  as  discharged, 
either  by  the  first  monies  which   were  paid   subse- 
guently  to  the  death  of  Havard  or  by  the  fact  of  the 
transfer  to  the  sons'  account,  or  by  the  balance  due  to 
the  sons  immediately  before  the  transfer,  and  the  first 
monies   paid  by  them  aflerwards,  and  that  therefore 
he  was  entitled  to  a  verdict     The  arbitrator  was  of 
opinion,  that  the  balance  due  at  the  death  of  Havard 
must  be  considered  as  discharged  by  the  ^rst  monies 
paid  in  after  his  death,  and  therrfore  ordered  the 

verdict 
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18 17.  verdict  to  be  entored  for  the  defendant^  and  if  tbe 
Court  should  think  that  be  w«s  right  in  that  opiuioiiy 

againtt  oT  that  the  balauoe  was  dischaijgedt  by.  any  other  iiiean«> 
bis  award  was  to  stand.  An  application  bavipg  been 
accordingly  made  on  the  part  of  the  pUintaft  to  set 
aside  the  award,  the  Court  ordered  the  qoestioo  to 

come  on  in  the  form  of  a  special  cm^  and-  it  ^ma 

argued  by 

Ckitti/9  for  the  plaintifis.  The  debtor  not  having 
specifically  appropriated  any  of  the  payments  to  dis- 
charge the  bonds,  the  creditors  are  at  liberty  to  apply 
the  same  in  discharge  of  the  subsequent  advances,  and 
then  the  bond  remains  unsatisfied.  For  the  rule  of 
law  to  be  collected  from  all  the  authorities,  is  thi% 
that  the  debtor  at  the  time  of  making  payment,  may 
apply  the  same  in  discharge  of  any  debt  he  pleases  i 
but  if  he  makes  no  appropriation,  then  the  creditor 
may  at  his  election  apply  the  same  to  the  discharge  of 
any  one  of  several  debts  to  the  exclusion  of  the  rest. 
Kirby  V.  IkJre  qf  Marlborough  (a),  Peters  v.  Anderson  (£), 
Bosanquet  v.  Wrmf{c\  Hall  v.  1Food{d)f  and  this  rule 
applies  even  in  prejudice  of  a  surety,  PUmer  v.  Long  (e). 
The  award  is  founded  upon  CkgfUm*%  case  (/).  That 
was  the  case  of  an  unsecured  banking  account,  con- 
tinued after  the  death  of  one  of  the  bankers  by  his 
surviving  partners,  who  as  such,  were  liable  to  pay  all 
debts  incurred  in  the  lifetime  of  their  deceased  partner. 
The  question  here  arises  upon,  a  bond,  conditioned  not 
for  the  paying  of  one  entire  sum,  but  for  securing  such 

(a)  filf.  i  &  18.  (ft)  5  Town.  596.     1  MarMO,  iSB.] 

(c)  6  SrVmnr.  <97.  (4)  14  JBaH,  a^B.  w^a, 

(0  1  Starkie,  15J.  (/}  1  Merwale,  572. 

advances 
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adratfioes  as  might  from  time  to  time  be  mftde.     Siidi         ISIS. 

8  bond  therefore  could  not  be.  satisfied  bjr  the  Ant       

iDMifls  p«d  into  the  banking  house  by  the  obligors,         againsi 
£x  it  was  intended  as  a  continuing  seeuriijff  for  any 
belanoe  diat  might  at  any  time  remain  wisatisfied. 
Toaffiythedaetiiikeaf  Gbytas's  case  to  dus,  would 
obrionsty  eontnifene   the   intention    of  the   parties 


Purchase 


'  Odorne  contra,  was  stopped  by  the  Court 

BatlstX  I  cannot  distinguish  this  in  principle 
fr6m  cutoff B  case.  The  decisions  in  the  courts  of 
law  do  not  bnsfik  in  i^on  the  disttnctien  there  takm, 
The|Hrinciple  eiteWshed  by  those  decisions  is  this,  OiM 
srheie  there  are  distinct  accounts  and  a  general  pay* 
ment,  and  no  appropriation  made  at  the  time  of  such 
payment  by  the  debtor,  the  creditor  may  apply  such 
payment  lowhidi  acosunt  he  pleases;  but  where  the 
accounts  are  tneated  as  one  entire  account  by  all  parties^ 
that  liile  does  net  apply.  In  diis  case  the  bond  was 
given  in  1801,  for  advances  made  or  to  be  made  in 
JfewBrifaliGs-time;  at  <his  death,  the  balance  due  was 
440421  The  sormring  partners  mi^t  then  have  called 
fer  payment  of  that  sum,  or  th^  might  have  treated  it 
as  an  insulated  transaction,  and  kept  that  as  a  distinct 
and  aepanite  account ;  hvd  instead  of  that,  they  bl^d 
it  with  die  sdaieqnent  transactions ;  for  in  the  first  ac- 
count ddurered  9&&r  JSavard^s  death,  are  included 
sevenl  items,  down  to  the  30th  of  tfune^  and  the  pay- 
ments after  his  deadi  reduce  .the  balance^  at  'that  time^ 
to  14202.  They  might  even  then  have  tseated  this  ba* 
ianeis  aa  a  diadnct  account,  and  as  money  due  on  the 

bond, 
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IS  1 8.        boodf  if  they  had  so  chosen ;  do  they  do  so  ?  look  tolhe 
~'  next  account;  the  parties  balance  their  accounts  every 

agairut  three  months,  and  in  the  next  quarterly  account,  they 
bring  forward  the  balance  of  14202.,. and  make  it  an 
item  in  one  entire  account,  subsisting  between  these 
parties.  The  account  goes  on  from  1810  till  181S;  and 
'  the  then  balance  is  treated  as  one  entire  balance  of  one 
entire  account,  as  the  result  of  all  the  transactions,  be- 
tween the  parties  in  the  intermediate  time.  The  plain- 
titb  were  not  bound  to  have  so  treated  it  at  HdvartTs 
death,  but  having  done  so,  there  is  not  any  authority 
for  saying  that  they  are  now  at  liberty  to  apply  the 
several  payments  in  reduction  of  the  debt  incurred  by 
the  subsequent  advances,  to  the  exclusion  of  the  bond 
debt  It  certainly  seems  most  consistent  with  reason, 
that  where  payments  are  made  upon  one  entire  ac- 
count, that  such  payments  should  be  considered  as 
payments  in  discharge  of  the  earlier  items.  ClaytorC% 
case,  where  all  the  authorities  were  folly  considered  by 
the  Master  of  the  Rolls,  is  directly  against  the  plain- 
tiffs' right  to  make  any  such  impropriation  as  he  de- 
sires. That  case  does  not  break  in  upon  any  of  the 
cases  at  law,  and  ought  to  govern  our  decision  in  the 
present  instance,  and  I  am  therefore  of  opinion  that 
there  ought  to  be  judgment  for  the  defendant 

:. 

X 

Abbott  J.  I  am  also  of  opinion,  that  the  plaintiff  is 
not  entitled  to  recover.  I  think  that  this  question  is 
decided  by  ClaytatC%  case,  which  waa  veiy  folly  argued. 
All  the  decisions  were  there  before  the  Master  of  the 
Rolls,  and  he  pronounced  judgment  against  CUyUm. 
It  was  a  4^ase  decided  upon  great  conaiderati(»i,  and  is 
an  authority  of  great  weight    This  case  in  pnnciple 

is 
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is  exactly  the  same.  There  it  was  holden,  that  paj-  1818. 
ments  made  by  aurriviDg  partners  to  Cla^Unh  wkh  ^— 
whom  there  Was  a  general  account,  should  extinguish  ogamM 
the  old  debt:  here  the  converse  of  the  proposition 
;^>plies»  •  and  the  payment  by-  the  debtor,  to  the  sur- 
viving partners  firom  time  to  time^  upon  one  general 
acooont,  including  the  old  debt  to  the  plaintiff  and 
Havardy  must,  upon  the  same  principle,  extinguish 
that  debt.  The  Master  of  the  Rolls  says,  '<  In  such 
a  case''  (that  is  a  banking  account)  <*  there  is  no  room 
for  any  otheriq[>propriation  than  that  which  arises  from 
the  order  in  which  the  receipts  and  payments  take 
place,  and  are  carried  into  the  account.  Presamajblyy 
it  is  the  sum  first  paid  in  that  is  first  drawn  oiiKf  .  It 
is  the  first  item  on  the  debit  side  of  die  acconnt  which 
b  discharged  or  reduced  by  the  first  item  on  the  credit 
side*  The  appropriation  is  made  by  the  very  act  of 
setting  the  two  items  agaiast  each  other.  Upon  thai 
principle  all  accounts  current  are  settled,  and,  parti- 
cularly cash  accounts."  The  principle  of  that  decision 
governs  the  present,  and  there  must  therefore  be  judg- 
ment for  the  defendant. 

HoLROTB  J.  It  seenss  to  me,  that  the  transfinr  of 
the  balance  of  the  defimdant's  account,  by  the  plaintifi 
to  the  son,  may  be  considered  as  the  payment  of  so 
much  money  by  the  son,  on  account  of  the  fiither,  to 
the  banker,  and  a  reloan  by  them  of  the  same  sum  to 
the  sons.  In  Wade  v.  WUton  («)»  which  was  an  action 
fiir  penalties  for  taking  usurious  interest,  the  declaration 
stated  the  loan  to  be  firom  the  defendant  to  one  Gouliotu 
The  evidence  was^  thai  QouUon  owed  FliiUqft  n^oney  on 

(a)  \JEad,l9S. 

bond, 


PVRCKAS. 
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181&        bend,  and  that  the  latter  was  indebted  to  fVllsan :  and 
„  that  it  was  ainreed  between  the  several  pardes,  that 

WU9on  should  accept  QouUtm  as  his  debtor,  instead  of 
FUntqfti  GouUon  accordingly  gave  his  promissory  note 
to  WiUon  Ibr  the  sam  therein  specified,  with.5  per  cent 
iilterest,  and^  in  addition  to  that,  paid  a  premium  to 
Wikoiu   It  was  objected,  that  there  was  not  any  loan  of 
money  from  Wihon  Ho  Qmdicnt  but  that  this  waa  the 
mere  si:distittttion  of  one  debt  for  another.  The  Coutt, 
however,  held,  that  this  constttnted  a  loan  from  WiUon 
to  QouU&n^  from  the  period  of  the  date  of  the  promis- 
sory note.    The  princ^le  upon  which  that  decision 
took  place,  must  have  been,  that  the  acceptance  of 
GouUenf  as  the  debtor,  instead  oiFliniqf^  operated  as 
the  payment  of  tiie  debt  of  the  latter ;  for  if  that  debt 
were  not  paid,  there  ooold  have  been  no  loan  from 
Wiison  coGfoatofi.    That  ease,  therefore,  would  seem 
to  diew  that  the  mere  transfer  by  the  bankers  of  the 
father's  debt  to  the  eons'  aocount  wkh  tiieir  assent, 
operated  as  a  payment  of  the  fiidier's  debt  by' the 
sons,  aiid'a  reloan  of  the  same  sum  to  <he  latter  by  the 
bankers.     It  is  unnecessary,  however,  to  decide  the 
question  upon  that  ground ;  for  CUn^ori%  case»  which 
seems  to  ikie  to  have  been  decided  upon  the  soundest 
principles,  is  exactly  ki  point  with  this,  and  ought  to 
govern  our  decision;  and,  upon  tbe  audiority.of  that 
oase^  I  am  of  opinion,  Aat  there  ought  to  be  judgment 
for  the  defendant. 

Judgment  for  defendant. 


ra  THfi  FiFiT*KiKTH  Ybab  m  GEORGE  III.  49 

)  1818. 


Osmond  against  Widdicombe.  (a)  ^nday, 

ASSUMPSIT  for  tolk.     Plf»,  non-assumpsit.    The  A  bridge  i«  not 

cause  was  tried  at  the  MUUlesex  sittings  after  inthemcwiing 

*  of  the  13  f*   ^L 

2V»ia^  term,  IdU,  when  a  verdict  was  found  for  the  c.  84. «.  6o.\  bj 
fdaindflg  with  Is.  damages  subject  to  the  opinion  of  ^oy3[^^ 
the  Court,  on  the  fdlowing  case :  2^  ft?  ST" 
The.  plaintiff  is  fiumer  of  the  tolls  on  the  Tatness  repair  of  any 
tampike  road  collected  at   Teigfirbridge  gate  in  the  or^ubiic  high- 
parish  of  Highmkh  in  the  county  of  Dmmy  and  on  the  ^pt^f^ 
9d  of  February^  1815,  the  defendant  passed  along  the  foJ^'^^J^f  "^ 
turnpike  road,  for  the  space  of  one  mile,  and  through  payable  for  a 

carriage  o"**- 

the  gate,  with  a  cart  drawn  by  two  horses,  and  was  ployed  in 


?em- 
I  in  car- 


then  solely  empbyed  in  carrying  materials  fur  rebuUd^  l^"£e  repair 
ing  Teign^bridgCj  which  is  situate  in  the.Totnfss  turn-  iong^T^ 
pike  road,  between  NeoBian  Abbott  and  the  city  of  P^^'^^ 
EseUr.      Tesgn-iridge  is  a  comity    bridge,  and  had 
been  directed  to  be  rebuilt  by  an  order  of  the  justices 
assembled  at  the  general  quarter  sessions  of  the.  peace 
far  the  county,    The  plaintiff  demanded  of  the  de- 
fendant a  toU  of  15.,  being  the  legal  and  accustomed 
toll  for  a  cart  drawn  by  two  hprses,  for  the  said  citrt 
and  twio  horses    then  driven   by  defendant   passing 
through  the  said  gate^  which  tlie  defendant  refused  to 
pay.    The  question  for  the  opinion  of  the  Court  was, 
whether  under  these  circumstances  the  defendant  was  * 
liable  to  the  toll.. 

The  case  was  argued  by  Huichinson  for  the  plaintiff, 
«nd  Denman  for  the  defendant,  but  the  Court  in  giving 
judgment,  stated  most  of  the  arguments  which  were 

(a)  This  case  waa  argued  at  Serjeants*  Inn.  , 

Vol.  IL  E  used, 
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16I8*        used,  and  which  turned  only  on  the  oonstniction  of  the 
^  particular    clause  of   the  act.^   They  have  therefore 

agmtt        been  on^tted. 

WxAmooMiB. 

BatlbyJ.  The  question  in  this  case  is,  whether 
^  person  carrying  materials  for  the  repair  of  a  bridge 
along  a  turnpike  road,  is  exempted  from  the  payment 
of  toll,  and  that  depends  upon  the  construction  of  the 
Stat.  1^3.6. 3.  c.  84.  s.  60.  That  clause  states,  <•  that 
no  toll  shall  be  collected  or  received  at  any  tgll-f^te, 
for  or  in  respect  of  carriages  solely  employed  in  auriy- 
ing  materials  for  the  repair  of  any  turnpike  road  or pMu 
iighwajfj  or  for  going  to  such  employment,  or  return- 
ing after  having  been  so  employedl"  The  argument  in 
fiivour  of  the  exemption  is,  that  a  bridge  is  a  puUic 
highway  within  the  meaning  of  this  section.  It  ii^ 
however,  to  be  observed,  that  kmg  before  this  act  9f 
parliament  passed,  there  existed  separate  qrslemt  /pf 
laws  applicable  to  bridges  and  tor  highways;  audio  ad- 
dition to  theses  several  turnpike  acta  had  been  passed* 
The  sUt.  22  H.  8.  €.  h.  imposed  the  burden  of  the 
repair  of  bridges  on  the  county,  the  13  Q.  3.  c.  19.  ve»- 
kted  to  paroohial  highways;  and  the  id  Gk  3.  C4-M«, 
which  passed  in  the  same  session,  applied  to  tnvnpilce 
roads,  so  that  it  appears  these  were  all  distinct  snbjecte 
of  l^slative  provision.  Now,  if  it  had  been  intended 
to  inolode  bridges  in  this  exemption,  one  should  have 
expected  that,  like  tompike  roads  and  hi^waya,  they^ 
would  have  been  expressly  mentioned.  Besideait  most 
be  recollected,  that  the  damage  done  to  a  turnpike  road 
from  the  carriage  of  materials  for  the  rqmirs  of  bridges, 
would  from  the  very  nature  of  those  materiali^'^te 
greater  than  that  arising  from  the  carriage  of  those 
'     necessary  for  the  repair  of  a  road,  and  so  a  heavier 

burden. 
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l>urdeQ  would  be  Uken  from  the  larger  body,  the  )S19. 
iohabitaDts  of  the  county,  and  thrown  on  the  parish 
or  the  trustees  of  the  road.  The  43  G.  3.  c.  59.  throws  ogamtt 
some  light  upon  the  subject,  for  tlie  first  section  of  that 
act  empowers  the  surveyors  of  bridges,  to  get  materials 
for  the  repair  of  bridges  in  the  same  manner  as  sur- 
veyors of  highwayiq,  under  the  13  G.  3.  c.  78.  The  le- 
legislature,  therefore,  seem  to  have  considered  a  bridge 
'as  distinct  from  a  highway,  and  as  not  included  in  that 
term,  as  used  in  the  highway  act.  I  am  therefore  of 
opinion,  that  as  the  legislature  has  treated  bridges  and 
hi^ways  as  distinct  and  separate  subjects  of  legislative 
provision,  that  the  former  do  not  come  within  the  term 
highway,  used  in  this  clause  of  exemption ;  and  there- 
fore that  (here  must  be  judgment  for  the  plaintiff. 

Abbott  and  Holroyd  Js.  concurred. 

Judgment  for  Plaintiff. 


Maxwell  against  Jameson,  (a)  f Friday, 

Nov*  6di. 

A  SSUMPSIT  for  money  paid,  8cc.  by  plaintiff  for  One  of  the 

*   xjL  -,  makers  of  a 

use  of  defendant  At  the  trial  before  Wood  Baron,  joint  and  sere- 
at  Ubi^  Northumberland  assizes,  1817,  a  verdict  was  found  ^StT^^S 
for  the  plaintiff  for  18/.  2$.  Sd.  subject  to  the  opinion  ^'dli^^ye 
of  the  Court  on  the  following  case.  h^^to^^tto* 

amount;  but 
bdove  uie  ooov* 
gwwcwiem  of  ibe  aotioii  ao  money  ytm  actoally  paid  on  the  bond  :  Hdd  tliat^  until  he 
had  faid  money  upon  the  bond,  be  could  not  maintain  an  actkm  for  money  paid,  kk 
0fd«f  to  TeootflV  ooutribodoa  against  any  of  the  other  xnakers  of  the  original  note. 

f 
• '  •  (a)  "Aia  cme  wai  argued  9tt9eijtanitt'  Iwu 

E  2  On 
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1818.  On  the  9th  August  1814,  Maawellf  Jameson,  and  two 

""""  others  gave  the  following  promissory  note  to  Baison 
against  and  Co.  who  were  bankers  at  Bermck'Upon*Tweed : 
"  Six  weeks  after  date  we  jointly  and  severally  promise 
to  pay  to  Messrs  Batson  and  Co.  or  order  at  the  Tv>eed 
Bank  here  the  suiA  of  70/-  for  value  received."  On  the 
10th  March  1816,  Maxwell  took  up  the  note  in  ques- 
tion giving  his  own  bond  to  Batson  and  Co.  for  the 
amount  conditioned  for  payment  on  the  29th  day  of 
September  1816.  No  money  was,  however,  in  fact,  paid 
by  the  plaintiff  to  Batson  and  Co.  either  on  account  of 
the  bond  or  the  note^  before  the  commencement  of  this 
action. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther, under  the  circumstances,  this  action  for  money 
paid  to  the  defendant's  use  could  be  maintained. 

Beader,  for  the  plaintiff.  The  question  in  this  case 
is,  whether  the  plaintiff,  having  only  given  a  bond,  can 
be  said  to  have  paid  money,  so  as  to  entitle  him  to  call 
upon  the  defendant  for  contribution  in  this  form  of 
action.  And  it  is  not  distinguishable  from  Barclay  v. 
Gooch  (a),  where,  though  no  money  actually  passed, 
but  a  note  only  was  given,  yet  the  Court  held  it  to  be  a 
sufficient  payment,  because  the  party  who  might  have 
enforced  payment,  accepted  the  note  as  money.  Israel 
V.  Douglas  (i)  IS  also  an  authority  to  shew  that  this 
form  of  action  may  be  maintained  without  any  money 
having  actually  passed  between  the  parties.  The  case 
of  Taylor  v.  Higgitis  (c)  may  perhaps  be  urged  as  an 
authority  against  this  doctrine,  but  there  the  bond  was 

(a)  2  JEsp.  ^.  P.  C.  571,         (6)  1  £[,  £1.  239.         (c)  3  East,  169. 

given 
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given  by  a  third  person.     And  as  the  original  debt,         1818. 
which  was  also  on  a  bond,  was  not  extinguished,  and      m^,^^,^ 
no  money  was  paid,  no  action,  as  for  money  paid,  could        ogaintt 

•  Jamkbon* 

on  that  account  lie.  But  in  this  case  the  original  debt 
is  actually  extinguished  by  the  bond,  and  therefore' the 
bond  is,  in  jfact,  so  much  money  paid  to  the  defendant's 
U8^  since  the  person  to  whom  the  debt  is  due,  elects  to 
take  the  bond  in  lieu  of  actual  payment  The  question 
too  in  Taylor  v.  Higgins  arose  on  an  affidavit  to  hold  to 
bail,  where  the  Court  requires  the  cause  of  action  to  be 
stated  with  great  accuracy. 

IticiardsoTi,  contra.  Thb  action  is  not  maintainable: 
if  any  action  lie,*  it  must  be  for  money  paid;  but  as  no 
money  has,  as  yet,  been  paid,  the  action  cannot  now  be 
sustained.  BarcUof  v.  Gooch  is  a  mere  nisi  prius  deci- 
sion ;  but  even  in  that  case,  the  payment  was  by  a  pro* 
missoiy  note,  which  is  often  treated  as  money  in  the  ordi- 
nary transactions  of  business.  A  bond,  however,  stands 
on  a  dii9ferent  footing;  because  that  is  simply  a  security 
for  a  debt,  and  cannot  be  considered  as  cash.  And 
this  distinction  was  taken  in  Taylor  v.  Higgins^  for  that 
case  did  not  turn  on  the  question  whether  the  givhig  of 
the  bond  operated  as  an  extinguishment  of  the  original 
debt,  but  whether  it  amounted  to.payment.  The  case 
of  Israel  r.  Douglas  proceeded  entirely  on  the  ground 
of  consent  There  A.  was  indebted  to  B.  and  A  to  C, 
and  it  was  agreed;  between  all  three  that  C.  should  take 
Am  as  paymaster;  there  it  was  held  that  an  action  would 
lie  against  A.  because  he  had  agreed  to  hold  the  money 
which  he  owed  to  £.,  to  tBb  use  of  C  An  equivalent 
for  money  is  not  however,  in  all  cases,  considered  as 
money ;  thus  stock  is  not  so  considered,  Nightingal  v. 
E  3  Dmsmcy 
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Deoisme  (a),  Jones  t.  Briid^  (6).  And  to  opmidete  the 
offence  of  usuf y,  wliere  either  money  or  money's  worth 
must  be  received  by  the  lender,  a  promissory  not^ 
which  gives  only  a  right  of  action,  has  been  h^d  not 
sufficient  for  that  purpose,  Maddock  v.  Hammett  (c). 
&0.  goods  cannot  be  considered  as  money,  Moore  v« 
Pj/rbe  {d) ;  except  where  all  parties  agree  to  consider 
them  as  ^such :  but  in  this  case  there  is  no  such 
agreement. 


Bayley  J.  The  first  impression  on  my  mind  was^ 
that  the  Court  might  properly  consider  the  exUnguish- 
ment  of  the  debt  in  this  cas^  as  equivalent  to  mqney 
paid  by  the  plaintiff  lor  the  use  of  the  defendant,  and, 
4m  this  gJ!9uad>  that  the  bond  was  given  as  money,  aa^ 
that  the  deftodaot  had.  the  benefit  of  it  as  money ;  but* 
on  considering  the  circumstances,  and  adverting  to  the 
case  of  Taylor  v.  Higgins  which  has  been  cited,  I  now 
think  that  this  action  is  not  maintainable.  The  plaintiff 
in  this  case  has  paid  no  money*  It  is  said,  indeed, 
that  he  has  given  what  was  equivalent  to  it,  and  that 
it  ought  to  be  considered  for  this  purpose  as  money, 
and  So  it  was  held  in  Barclay  and  Another  v.  Gvock  (^  J. 
But  in  Tittflor  v.  Higgins  the  Ck)urt,  having  the  former 
case  before  them,  held  that  the  action  for  money  paid 
could  not  be  maintained.  There  are^  therefore,  at  all 
events,  conflicting  iiuthorities  on  this  point,  the  last  of 
which  is  in  favour  of  tlie  defendant.  In  Tavjflor  v.  Hig'- 
gins  the  old  bond  was  delivered  up,  and  the  new  one 
accepted  as  payment  and  satisfaction  of  the  old  debt. 
And  there  Lord  ^EUenbanmgh  says,  **  There  is  no  pre- 
tence for  considering  the  giving  of  this  new  securi^  as 

(a)  SBurr.  2589.  (*)  1  SaU,  1.  (c)  7  Tem'jtSp.  1*4.^ 

(4)  11  Eti,  S5U  («)  S  JSp:^.  P.  Ci  571. 


so 
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to  much  money  paid  for  the  defendiiDt's  u$e/*  Then  a$  1818« 
the  anthoritiee  diSkr^  it  becomes  neeeMary  to  look  to  the 
reason  of  the  thing.  No  money  1m»  yet  come  out  of  the 
phdottC'a  poeket^  and  n<m  constat  thaf  any  ever  will; 
for  if  be  leooverB  irom  the  defendant  in  the  present  ac- 
tum, still  it  is  possible  that  he  may  never  pay  it  over 
to  Button  and  Co.  Then  the  period  of  time  at  which 
bis  remedy  against  the  defendant  shall  commence  has 
not  yet  arrived.  If  hereafter  he  is  compelled  to  pay  the 
money  dae  upon  the  bond,  he  may  then  have  bis  remedy 
against  Jameson  for  his  contiibution. 

Abbott  J.  Even  supposing  that  the  plaintiff  has  in 
^is  case  entirely  relieved  the  defendant'  from'  the  de- 
mand which  Batsan  and  Co.  had  against  him,  (which 
may  be  donbtfoly)  still  he  will  then  have  done  no.more 
than  was  done  by  the  plaintiff  in  the  case  of  Taj/hr  v. 
JUgginSf  yet  the  Court  there  held,  after  much  consider- 
ation, that  the  giving  of  a  new  security  which  extin- 
guised  the  old  debt  was  not  the  same  thing  as  payment. 
This  case  is  precisely  like  that,  and  I  think  our  decision 
ought  to  be  governed  by  it.  Moore  v.  ^frie  is  also  to 
tbe  sune  effect,  for  there  abo  the  debt  was  extinguished 
by  the  seizare  of  the  goodi^  but  not  paid  by  the  plaintiff 
in  money.  Although,  therefore,  the  first  iminessioa 
CD  my  mind  was  the  same  as  that  of  my  Brother  B^gf* 
£ry,  yet,  on  further  oonskleration,  I  am  satisfied  that  this 
action  cannorbe  maintained. 

HM^jioro  J.  I  am  of  the  same  opinion.  In  order 
to  support  this  action  the  debt  must  have  been  estin- 
guished  either  by  an  actual  or  a  virtual  payment  of 
money  by  the  plaintiff  to  the  defendant's  use.  There 
ins  dearly  been  no  actual  payment;  and  in  order  to 

E  4  have 
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181dl        bare  made  the  giving  of  the  bond  operate  as  a  virtual 


MaXWCLIt 


payment,  the  defendant  must  be  shewn  to  have  been  a 
offttiut  party  to  that  transaction;  which  was  not  the  case. 
The  case  cited  of  Ttv^lar  v.  Higgins  is  quite  similar  to 
the  present;  and  unless  we  overturn  it  we  must  hold 
that  the  plaintiff  in  this  case  is  not  entitled  to  recover. 

Judgment  for  defendant. 

^^^;,,  Lewis  against  Morland.  (a) 

An  attadiment    T^EBT  against  the  defendant,  sheriff  of  Kentj  for 
ment  of  money  an  cscape.     The  first  count  of  the  declaration 

^mesoe  pio!^  Stated,  that  the  plaintiff  was  an  attorney  in  an  action. 


in  which  TKoziEa^T^^waspIaintifl^  and  Elizabeth  Terry 


49e8s;  and  where 
theptttyhad 

been  taken  and    defendant ;  and  that,  by  a  rule  of  Trinity  Temj  181^, 

permitted  to  go 

at  large  and  it  was  ordered  by  this  Court,  that  it  should  be  referred 

into  custody*  to  the  Master,  to  see  what  was  due  from  Jnge  to  the 

inci^ody  at  plaintifl^  for  his  bill  of  costs ;  and  that  Elizabeth  Terry^ 

2ei^™it^  ®^  her  attorney,  should  pay  such  costs  to  the  plaintiff, 

hdd  tbat  the  rjf^^Q  declaration  then  stated  the  Master's  allocatur,  by 

aheriffwasnot 

liable  to  an         which  he  Certified  that  221/..  was  due  fi-om  Inge  to 
QKape.  the  plaintiff;  and  that  in  Trinity  term,  1817,  another 

rule  was  pronounced,  that  an  attachment  should  issue 
against  Terry  for  that  sum :  it  then  proceeded  to  states 
that  on  the  ^d  February^  1817,  a  writ  of  attachment, 
returnable  on  Thursday  next  after  the  morrow  of  AB 
Souls^  was  issued  and  delivered  to  the  defendant,  com- 
manding him  to  attach  the  said  Elizabeth  Terty,  so 
that  he  might  have  her  in  court,  to  answer  for  certain 
trespasses  and  contempts  brought  agamst  her  in  the 

(<x)  This  case  wai  argued  at  Seiyeants*  Inn* 

Court 
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Comt  of  Kifi^s  Benck  i  that  such  writ  was  indorsed  J8I8, 
<<  issued  against  the  said  EUzabeth  for  her  contempt  ■ 
fcr  not  paying  the  above  sum  pursuant  to  a  rule  ][^ 
of  Court,  and  the  Master's  certificate  thereon  with  co&ts  Moeiaw^ 
of  attachment"  The  caption  oi  E.  Terry  under  the 
writ,  and  her  escape,  were  then  stated  in  the  usual 
manner.  Plea  nil  debet.  At  the  trial  before  Lord  M- 
lenbcroiigh^  at  the  Middlesex  sittings,  after  last  Hilary 
term,  tfie  jury  found  a  verdict  for  the  plaintiff,  for  the 
debt,  and  Is.  damages,  subject  to  the  opinion  of  the 
Court  on  a  case  which  set  out  the  different  rules  of 
Court,  as  stated  m  the  declaration,  and  the  Master's 
certificate  thereon,  and  stated  the  issuing  of  the  writ  of 
attachment  with  the  following  indorsement  upon  it: 
**  By  rule  of  Court,  for  her  contempt  Jn  not  paymg 
the  sum  of  221/.  pursuant  to  a  rule  of  Court,  and 
theMaster^s  certificate  thereon,  with  costs  of  attach- 
ment." The  case  then  proceeded  as  follows.  The  above 
writ  was  dehVered  to  the  present  defendant  (who  then 
was,  and,  till  the  time  of  its  return,  continued  to  be 
sheriff  of  Kent)  to  be  executed;  and  he  accordingly 
made  his  warrant  on  the  writ,  directed  to  ThomasSeari 
his  officer,  who  on  the  5th  Jidy^  1817,  arrested  B.  Terry^ 
but  on  the  same  day  suffered  her  to  escape,  although 
before  the  return  day  of  the  wrjt  she  returned  into  the 
custody  of  the  defendant,  and  continued  in  such  custody 
at  the  return  day.  The  question  for  the  opinion  of  the 
Court  was,  whether  these  facts  amounted  to  a  defence 
at  the  trial ;  if  so  a  nonsuit  was  to  be  entered,  otherwise 
the  verdict  was  to  stand. 

Chitty^  for  the  plaintiff.     The  action  of  debt  for 
escape  is  given  by  the  stat.  1  B.  2.  c.  12. ;  and  al- 
though 
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>ftJH        Aoo^  in  terms  tbat  statbte- does  not  9p0f  %o  an 
tfnape  upon  an  attachtneht  issued  upon  a  rule  of  this 
Courts  yet  such  a  caae  cdmes  fairly  within  the  objae€ 
MoM-Ajiv*      ^1^^  embraced.  That  Btatnte  and  the  stat.  of  Wesim*  2« 
tf.  11«  {ISEdw*  1.)  have  been  construed  liberally  (a) } 
and    in  Piatt  v.   Loci  (b)^    it  was    held,     that   at* 
though  the  Stat,  of  1  iZ.  2.  c.  I2*f  only  mentions  Uie 
warden  of  iheFle^f  yet  the  sheriff  and  every  odier 
jaikur,  is  liable  to  an  action.    So,  although  the  statute 
of  CUoueesteTf  c*  5.  mentions  only  persons  who  hold 
ibr  term  of  yearSi  yet  a  tenant  for  half  a  year  is  within 
the  statute  notwithstanding  it  is  a  penal  low.  {c)     The 
Mactment  in  the  statute  (^  1  22.  2.  c.  12.,    <<  that  no 
wurdw  of  the  FUH  shall  suffer  any  prisoner,  there 
beilV9(  by  judgment,  to  go  out  of  prison,"  is  not  to  be 
considered  as  confined  to  a  prisoner  in  custody  upon  a 
fotmal  judgment,  but  as  extending  to  a  case  of  this 
nature.    In  construing  the  enactments,  the  olgect  of 
the  legislature  is  to  be  considered.      The  distinction 
between  an  escape  on  mesne  process,  and  on  final  pro- 
eess^  is  obvious.   Whefe  the  escape  ison  mesne  process, 
it  is  uneertatn  whellier  the^denutod  <tf  the  plaintiff  will 
be  estaUiriied ;  but  when«  judgment  h^s  been  pro- 
nounced in  his  fevour,  th^  debt  can  no  longer  be 
disputed^     In  tl^  first  ^»i^  therefor^  the  pkintiff 
is  put  tQ  his  r^misdy  by  i^on  i^.  the  case;  in  the 
latter  bis  remedgr  is  specific    A  rule  absolute  for  an 
aMaehAient  for  non?paymeat  of  cpsts^   is   in  every 
respect  equivalent  to  a  jndgmeot;  it  is  ft  fiqal  deter- 
mination of  the  matter.    The  ^tatnte  of  1  iS.  2.  c.  12. 
qpeaks  of  persons  <<  judged  to  prison,"  as  if  the  samci 

/     '  (a)  S/iul.  38S.  (»)  inouid.  SS. 
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applied  to  every  case  where  the  party  waa  in  prieon  by        1818^ 
order  of  the  Court.   The  attachmeDt  which  issues  pur-  . 

Lswu 

aiiant  to  the  rule^  is  therefore  in  the  nature  of  exe-  againi 
cution,  and  accordingly  a  person  in  custody,  upon  an  ^^*^^.^ 
attachment  for  non-payment  of  costs,  has  been  held  to 
be  entided  to  his  discharge  under  the  Lords'  act  (a), 
as  being  a  person  charged  in  execution  within  the 
meaning  of  that  act  Bex  y.  SMes.  {b)  And  this  de- 
cision has  been  confirmed  by  several  subsequent  cases,  (e) 
In  the  case  of  the  sheriff  of  Bristol  {d),  debt  was  held 
to  lie  for  the  escape  of  a  person  in  custody^  under  a 
oommitmeot  by.  commisaioners  of  bankrupt*  And  this 
case  is  cited  ffl)d  recognized  by  Lord  C.  A  CongfUf  ii} 
his  digest^  tit.  Escape^  B.  1.  So  debt  lies  foir  an  escapp 
of  a  person  in  custody  under  a  capias  pro  fine  for  de-  ^ 
nyiDg  his  deed»  for  such  capias  operates  as  well  fi)r  th^ 
pbontiff  as  the  King,  (e)  But  the  case  of  Pielps  v.  Bar- 
ren (/)  is  an  express  authority,  to  shew  that  an  attachr 
ment  issuing  out  oif  a  court  of  law  for  non^^payment  of 
costs,  is  in  the  nature  o^  and  in  effect  an  execution,  and 
that  abail  bond  takea  by  the  sheriff  in  such  a  case  is 
▼Old.  There  all  the  other  authorities  were  before  the 
CoaitcSBxckequerf  and  they  pronounced  judgment  ixpoa 
this  very  point  Upon  principle^  therefore^  as  well  as  an* 
thority,  the  writ  of  attachment  ia  in  effect  an  execution^ 
and  in  that  case  the  aberiff  is  liable  for  the  < 


Parhef  ooatriL    This  action  cannot  be  maiptsdnect 
because  Elieabeth  Terry  returned  into  the  cy^edy  ef . 
llie  defendant,  before  the  writ  of  attachment  was  re- 

(a)  32  0.  2.  c.  Sa,,  J.  18.  (6)  Cauip.  196. 

\c)  Tid^i  Pme,  S7S.  (d)  IfiMr^  99^ 

(«)  1  JUfi.  Abr.  Sia     a^mm'^cam,  5  Mejh9%. 
(/)  4iVtcf,S3. 

tumable. 


MoKLAlfB. 


60  CASES  IN  MICHAELMAS  TERM 

181B.        tamable.    The  form  oFthe  writ  of  attachment  is,  <<  to 
'^  answer  to  us  for  certain  trespasses  and  contempts,** 

againu  and  the  distinction  is  between  writs  of  execution,  and 
writs  on  mesne  process.  In  tlie  former  cases,  the 
sheriff  is  liable  if  the  defendant  be  at  large  at  any 
time,  but  in  the  latter,  it  is  sufficient  if  he  bring  in 
the  body  on  the  return  day  of  the  writ,  Hcmkins  v. 
Phmer  (a),  Atkinson  v.  Matteson.  {b)  In  the  sheriff  of 
NoUinghanCs  case  (c),  it  was  agreed  by  the  Court,  that 
upon  an  escape  upon  mesne  process,  the  writ  ought  to 
surmise  ad  largum  ire  permisit,  et  non  comperuit  ad 
diem ;  because,  the  party  being  bailable,  the  sheriff  might 
lawfully  suffer  him  to  go  at  large;  but  if  the  caption  be 
under  a  writ  of  execution,  there  ad  largum  ire  permisit 
is  sufficient,  because  a  defendant  in  custody  upon  a  writ 
of  execution,  cannot  be  retaken  after  an  escape.  Piatt  v. 
Lode,  {d)  An  attachment  out  of  chancery  is  clearly  in 
the  nature  of  mesne  process,  because  a  sheriff  may  take 
bail  upon  it;  Studd  v.  Acton  {e) ;  and  although  it  was 
held  in  Field  r.  Workhouse  {f\  that  on  an  attachment 
for  contempt  out  of  C.  P.,  bail  could  not  be  taken,  no 
reason  is  assigned  for  that  determination.  In  Burton  v. 
Lofa>{g)9  a  bond  given  to  the  sheriff  to  appear  upon  an 
attachmoit  out  of  chancery,  was  held  to  be  within  the 
statute.  fVaddington  y.  Fitch  (A),  is  not  an  authority 
against  the  defendant.  For  in  that  case,  if  the  plaintifl^ 
instead  of  demurring  to  the  defendant's  plea,  had  re- 
plied, the  action  might  have  been  maintained.  'Ball 
may  be  taken  on  an  attachment  for  contempt  out  of 

(a)  SJWdc.  Bep.  lOiS.  (b)  2  Term  lUp.  176. 

(c)JVfl3r.72.  (d)  Ftowd.3$. 

(e)  1  iT.  JMofr  468.     TkkCs  £rmc  8S6. 

(/)  Com.  Sip.  264.         ,       (g)  Shfkh  234.  .  (A)  Bama,  64. 

/  this 
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this  court,  Rex  v.  Davoes.  (a)  So  it  may  be  on  an  at^  1818. 
tachment  for  contempt  out  of  chancery,  Morris  v.  _ 
IIayward.{b)  It  is  unnecessary  however  to  contend  agamtt 
that  the  sheriff  may  take  bail ;  it  is  sufficient  if  be  have 
the  party  at  the  return  of  the  writ  It  is  a  different  thing 
to  say,  that  the  Court  will  not  enforce  the  bail  bond^ 
if  the  party  does  not  appear,  and  to  say  that  the  sheriff 
does  not  do  his  duty  if  he  have  the  par^  at  the  return 
of  the  writ.  There  is  a  distinction  between  a  writ  of 
execution,  and  an  attachment  which  is  only  mesne 
process;  although  two  terms  intervene  between  the 
'teste  and  return  of  the  former,  yet  it  is  good ;  but  in 
mesne  process,  if  a  term  be  omitted,  the  writ  is  void, 
Shirley  v.  Wright,  {c)  A  writ  of  attachment  was  for- 
meily  considered  as  process  purely  criminal,  and  inter- 
rogatories were  administered,  CedCs  ca8e(<2).  Ex  parte 
Whitchurch,  {e)  A  rule  is  not  a  record,  but  only 
a  remembrance,  Wynne  ^-v.  Wynne,  [f)  A  commit- 
tiCur  is  not  a  record,  WigUy  v.  Jones  {g\  and  a  rule 
upon  a  defendant  to  pay  costs,  does  not  constitute 
a  debt,  Emerson  v.  Lashley.  (A)  So  a  person  in 
custody  on  an  attachment  for  non-payment  of  money 
is  not  lentitled  to  his  discharge  under  the  48  G.  3. 
c.  123.,  that  being  confined  to  persons  in  execution 
npon  any  judgment,  "BJex  v.  Hubbard,  (i)    ' 

Batlet  J.    It  seems  to  me    quite  clear  that  the  i 

plaintiff  is  not  entitled  to  recover.    The  action  for  an 
esci^  is  founded  upon  a  supposed  wrong  of   the 

{a)  1  Ld.  Saym.  723.     S  SaUc,  608.     Com.  Dig,  tit  Bi^U,  F.  8. 
(6)  S  JTon*,  880.     6  ^rVfiiftf.  569. 

(c)  9  &itt.  70a     ^Ld.  Rai/m.  775.  (d )  12  Mod.  548. 

(e)  I AA.  SB.  (/)  1  mU.  40.  {g)  5  East,  440. 

(A)  S  jET.  Sloe,  248.  (t)  10  £tutf  408. 

sheriff, 


•Mmllamd. 
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•ISIS.  -dMrUr,  prodocing  damage  to  the  paity  at  whose  sblt 
Ac  ddHor  whs  in  custody.  To  entitle  the  ptdntiff  to 
nudntaia  this  action^  it  must  be  shewn  that  the  sheriff 
has  been  goilty  of  a  breach  of  doty.  Now  hb  duty  is 
prescribed  to  him  by  the  writ,  the  langniige  of  which  is, 
^  we  oommand  you,  that  you  do  not  forbear  by  reason 
of  any  liberty  in  yotnr  bailiwick,  but  that  you  attach  E. 
Teny^  so  that  you  may  have  her  before  us  at  WeOmhh 
ster^  on  Thursday  next  after  the  morrow  oiAUSouk^  €o 
answer  to  us  ibr  certain  tresspasses  and  contempts 
•biouf^t  against  her  in  onr  court  before  us,  and  have  yon 
then  there  this  writ>''  All,  therefore,  that  is  required 
by  the  writ  is,  that  the  ^eriff  should  attach  theT party, 
end  ha^  her  in  court  at  the  return  to  a$Mier.  The 
sheriff  would  fully  discharge  his  thity  by  producing 
Ant  patty  at  that  time,  and  the  oliject  of  the  Comt 
would  be  satisfied.  It  is  tm^  that  in  addition  to  this 
mandate  of  the  Court,  there  is  an  incbrsement  on  the 
writ,  the  purpose  of  which  is  to  regulate  the  condudt 
of  the  sheriff  as  between  the  parties  to  A^  s«ut;  bttt 
this  fenqs  no  part  of  the  writ  its^,  nor  is  it  auOiorfz^ 
faj  the  Court  The  object  therefore  of  this  writ  beings 
to  bri^g  the  piartjr  into  court  to  answer,  iKis  in  the 
ntttuxe  of  mesne  process.  The  nature  of  find  process 
or  execution,  on  the  other  handy  is  to  satis^  the  pisdn- 
tiff.  The  attachment  issues  upon  the  ex  parte  a£5davit 
erf*  the  person  who  demands  the  money  awarded  to  be 
due  by  the  master's  aUocatur,  stating  that  the  same  has 
not  been  paid.  If  that  were  final  process,  there  would 
be  nothing  fiirther  to  be  done  by  the  Court  but  to 
commit ;  but  Aat  is  not  the  practice,  for  interrogatories 
are  filed  to  be  answered,  and  the  Court  ultimately  pro- 
nounce upon  thoseanswersy  whether  the  party  is  to  be 
5  com- 
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Iavi* 


^miRlttfld  for  c^nt^mpt  or  noi;  fox  thta  mlj^  tad  )81& 
]Mfel|q^>C8|  does  comipiU|ieiit  t^  ptaoe.  la  tlui  UMiii 
tiip^e^  it  is  the  umial  course,  to  admit  thie  party  U>  \mA$ 
and  if  on  the  r«tarn  be  maj  be  bailed,  it  would  be  moat 
ungolar  tbat  the  aho'iff  should  be  bound  to  keep  him 
in  dose  custody,  espedally  as  it  nighl  appear  that  the 
ehatge  was  unfounded  ov  that  the  wiit  had  htesi 
served  on  the  wrong  petaon,  or  that  after  the  issuing 
ef  Ae  writ»  payment  had  been  already  made-  to  an 
agent,  dely  authorised  to  receive  die  same.  And  it 
seems  to  me^  that  it  woirid  be  most  miaehievoos  if 
the  doctrine  ccmtended  for  could  be  supported;  ibr 
the  sheriff  in  that  case  would  not  be  at  Khsfty 
to  take  security  for  the  party,  buir  would  be  bound 
always  to  keq)  him  in  close  eUitddy.  ^e  case  of 
Morris  ▼•  Ha^mard  i^  an  authority  \6  ^tfi^,  -tfaiit 
aithoo^  the  sheriff  is  not  bound  to  take  baSi  npbn  Hal 
atladimeDl^  stiH  if  he  does,  be  may  reooffer  uptat 
Ifce  bnil  bdnd.  That  indeed  was  the  ease  of  an  attach^ 
mcDt,  oul  of  chancery,  bnt  process  issuing  out  of 
oeutts  of  kw  and  equity  stands  on  the  same  foundation^ 
That  case  was  dedded  npon  groat  consideration,  and 
is  at  variance  with  the  aubseqsMot  case  of  Pkei^  vi 
AmtU,  the  fomdation  of.  which  wa%  that  an  attach^ 
■wm  is  n  prpoaai  in  the  naturo  of  Mecntion.  But  for 
the  reasons  I  have  already  given,  it  seems  to  me,  that 
an  altacfaraent  is  in  the  nature  of  mesne  process,  Md 
that  the  principle  on  which  diat  decisbn  took  pfaice 
tsnhot  be  supported.  The  sherifftfaerefore  having  had 
the  diAndant  in  custody  at  the  return  of  Ae  writ,  t 
am  of  opinion  that  this  action  cannot  be  maintained. 

-'    - ABabW* 
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1818.  Abbott,  J.    If  it  were  necessary  to  decide  whether 

a  bail  bond  taken  by  the  sheriff  in  such  a  case  as  this 
were  a  valid  instrument,  I  should  have  wished  for 
further  time  to  consider  that  question.  But  it  is  un- 
necessary in  this  case  to  pronounce  any  judgment  upon 
that  point;  for  supposing  the  sheriff  to  be  guilty  of  a 
breach  of  duty,  in  letting  the  party  out  of  custody,  it 
does  not  thence  follow  that  an  action  may  be  main- 
tained against  him  for  such  neglect  of  duty.  If  it 
were  altogether  a  case  of  criminal  process,  the  sheriff 
would  not  be  liable  to  an  action  ;  and  even  supposing 
that  the  person  to  whom  the  money  was  payable  could 
maintain  such  action,  it  would  be  an  answer  tliereto  either 
to  prove  payment,  or  to  shew  that  the  sheriff  had  the  de- 
fepdant  in  custody  at  the  return  of  the  writ.  It  has  been 
said,  that  an  attachment  is  in  the  nature  of  process  of 
execution ;  there  is  however  this  material  difference,  that 
upon  a  ca.  jsa..  the  defendant,  upon  being  brought  into 
courts  is.  committed  immediately,  whereas  in  this  case 
the  Court  are  not  boiind  to  commit,  but. may  and  ge- 
nerally do  admit  the  party  to  bail ;  he  is  then  ,  to 
answer  interrogatories,  and  it  depends  upon  his  an- 
svrers,  whether  he  can^  purge  himself  of  the  contempt^ 
and  wj^ether  he  is  ultimately  committed  or  not.  This 
constitutes  :an  essential  differoice  between  this  species 
of  process,. and  that  of  process  in  execution.  It  has 
been  urged,  that  in  favour  of  insolvent  debtors,  an 
attachment  is  considered  as  in  the  nature  of  execution, 
and  therefore  that  it, ought  to  be  so  considered  in  this 
case.  But  th^t  act  being  passed  to  relieve  persons  in 
custody  for  deblj  receives,  in  favour  of  liberty,  a  very 
large  and  liberal  construction;  and  those  cases,  there- 
fore^ bear  no  analogy  to  the  present     Upon  the  whole, 

14  I  am 
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I  am  of  opinioni  that  tliis  is  not  in  the  nature  of  I8i8« 

process  in   execution;  and  even  supposing  an  action  — — 

might  in  some  cases  lie  against  the  sheriff  for  the  agamst 
escape  of  a  person  upon  an  attachment,  that  it  would 
not  in  this  instance,  as  the  sheriff  had  the  party  in  ' 
custody  at  the  return  of  the  writ. 

HoLROTD  J.  I  am  of  the  same  opinion.  In  form 
the  attachment  is  a  criminal  process,  for  it  commands  ^ 
the  sheriff  to  attach  the  party  for  certain^  trespasses 
and  contempts ;  and  if  it  be  considered  as  a  criminal 
proceeding  only,  it  is  perfectly  clear  that  the  plaintiff 
could  not  have  any  ground  of  action.  Inasmuch,, 
however,  as  the  non-payment  of  money  creates  a  civile 
right,  the  attachment  which  issues  to  enforce  such 
right,  is  considered  as  in  the  nature  of  civil  process*, 
Now,  process  is  of  two  sorts,  mesne  process  and  final, 
process.  The  object  of  mesne  process  is,  to  compel 
the  appearance  of  the  party  in  court,  to  answer, the 
charge  made  agamstfaim;  %he  object  of  final  process,., 
is  to  satisfy  the  plaintiff  in  the  suit.  The  attachment 
in  this  case  issues  in  pursuance  of  thb  master's  certifi^  * 
cate,  and  is  an  order,  not  to  keep  the  party  in  aistody, 
but  only  to  attach  him,  so  that  the  sheriff  may.  have 
his  body  to  answer.  It  is  not  absolutely  to  punish  the 
party  for  the  eontempt,  nor  at  all  events  even  to  enforce 
payment,  but  only  to  compel  the  party  to  answer,  that 
further  inquiry  may  be  had.  This  is.  therefore  clearly 
in  the  nature  of  mesne  process,  and  is  not  analogous  to 
a  ca.  sa.  where  a  party  is  brought  into  court  to  satisfy 
his  debtor,  and  that  being  so»  it  is  perfectly  dear  that 
the  sheriff  having  had  the  party  in  custody  at  the  return 
of  the  writ,  is  not  liable  to  an  action  for  an  escape. 

Judgment  for  the  Defendant, 

Vol.  II.  F  ^ 
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;^6th.  HoLLiNSHEAD  and  Another  against  The  Com-^ 
pany  of  Proprietors  of  the  Leeds  and 
Liverpool  Canal,  (/i) 


A  canal  act  di- 
ftected,  thatno 


A  SSUMPSIT  to  recover    back    certain    sums    of 
boat  navigating  money  demanded  and  taken  by  the  defendants,  as 

therein,  which  ,   /.  . 

should  not  be      and  for    the  tonnage  rates   on  certain  boats  of   the 

capable  of  car- 
Tying  tL 
burden 


plaintiffs,  for  passing  through  certain  locks  on  their 
twenty  tons,  or  M^^ig^tion.  The  cause  was  tried  at  the  Lent  Assizes^ 
which  should       1817>  at  Lancaster,   before   Bayley  3.,  when  the  jury 

not  have4i  load.  J^    J^      '  J     ^ 

ing  of  twenty      found  ft  verdict  for  the  plaintifis,  subject  to  the  opinion 

tons  on  board, 

should  be  aU  of  this  Court  on  the  following  case* 

through  {he*  The  tonnage  in  question  was  claimed  for  the  passage 

w™OTUi?ton^  of  the  boats  of  the  plaintifis,  over  certain  parts  of  the 

B^  equal  to  a  2>e&  and  Liverpool  Canal  and  Douglas  Navigation, 

Ions:  Held  the  rates  of  which  tonnage  were  fixed  and  ascertained  by 

that  this  was 

not  confined  to  the  Statutes   6  G*  1.  c.  10,   10  G.  3.  c.  114,  23  G.  3^ 

^^^^  c*  47,  80  G.  3.  c.  65,  and  34  G.  3.  c.  94.    On  the  6th 

^^JJjJ'^^^P*^  January^  1 81 7,  the  plaintiffs,  being  proprietors  or  lessees 

within  the  of  certain  coal  mines,  situate  at  OrrelL  in  the  county  of 

meaning  of  the  '  *' ' 

cUuse,  and  that  Lancaster,  about  three  miles  to  the  west  of  Wisan^  and 

for  them  toll  i        r^        ,        xt     •       . 

was  payable  as  near  to  the  Dougum  Navigation,  shipped  from  the 
loading  of*"^  mines  on  the  navigation,  38  tons  of  coal  on  board 
Hdd^ai^rthat  ^^^  ^^^  ^^^  No.  22.  The  boat  proceeded  therewith 
^^nS^Lfdiffw  ^^  ^^  Douglas  navigation,  and  through  certain  locks 
ent  rates  of  toll  ,  thereon  to  NewboTOugkf  and  from  thence  on  the  Leeds 

on  different 

goods  carried 

along  the  canal,  the  tonnage  on  an  empty  boat  was  to  be  calculated  at  the  lowest  rata 

applicable  to  any  species  of  goods^  - 

(o)  litis  case  was  argued  at  AigKofiif '/nn. 

and 
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and  Liverpool  Canal  to  Liverpool,  (in  which  part  of  the  1818. 
canal  there  are  no  locks,  the  same  being  upon  one  and  " 
the  same  level,)  where  the  appropriate  tonnage  rates  on  ogamst 
the  38  tons  of  coal,  for  such  passage  on  the  said  navi-  Ltrxitrooi, 
gallon  and  canal,  were  paid  by  the  plaintiffs  to  the  de-  ^"^  ^"^"^ 
fendants.  The  boat  was  usually  employed  in  carrying 
and  conveying  coals  from  Orretl  to  Liverpool^  upon 
the  said  canal  and  navigation;  it  was  also  "capable  of 
carrying  a  greater  burthen  than  twenty  tons,  and  did 
exceed  fourteen  feet  in  width.  The  boat  wholly  dis- 
charged the  coals  at  Liverpool  and  returned  empty, 
(except  that  there  was  a  person  on  board  to  navigate 
such  boat,  and  the  necessary  food  and  apparel  and 
bedding  for  such  person)  from  Liverpool,  along  the 
Leeds  and  Liverpool  canal  to  'S^wborough,  and  from 
thence  along  the  Douglas  Navigation,  towards  OrreU, 
for  the  purpose  of  being  again  employed  in  carrying 
coals  to  Liverpool,  upon  the  navigation  and  canal. 
When  the  boat  arrived  at  the  first  lock  upon  the 
Douglas  Navigation,  called  Apley  Lock,  the  company 
refused  to  permit  the  boat  to  pass  such  lock,  unless  the 
sum  of  3/.  155.  was  paid  to  them,  being  the  amount 
of  tonnage  on  the  twenty  tons  of  coal  navigated  upon 
the  canal  and  navigation  from  Liverpool  to  OrrelL  The 
plaintiffs  not  being  able,  by  reason  of  the  refusal,  to  pass 
the  lock  without  paying  the  said  sum  of  3/.  1 55.  claimed 
by  the  defendants,  did,  in  order  to  pass  such  lock,  pay 
the  defendants  the  sum  of  3/.  1 55.,  under  protest  and 
with  notice  that  an  action  would  be  brought  against  ^ 
them  to  recover  it  back.  No  question  however  was  made 
as  to  the  correctness  of  the  amount  of  the  sum  claimed 
by  the  defendants,  but  it  was  agreed  between  the  parties, 
that  if  the  Court  should  be  of  opinion  that  any  ton- 

F  2  nage 
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1818.        n^ge  was  due  under  the  circumstances,    the  verdict 
,.  '  should  be  entered  for  the  defendants. 

HOLUKSHSAB 

agama  The  following  was  the  clause  on  which  the  claim 

LirxsTooL      of  the  defendants  was  founded;  23  G.3.  c»  47:     "  And 

^'  be  it  further  enacted,  that  no  boat  or  other  vessel^ 
navigating  i^on  the  said  intended  canal  from  Ijceds 
^to  Liverpool^  on  the  river  Douglas,  alias  Aslandj  or  upon 
any  of  the  cuts  or  canals  made  or  which  shall  be 
made  by  virtue  of  or  under  the  authority  of  the  said 
first  recited  act,  or  for  opening  a  communication  by 
water  between  the  said  river  Ribble  and  the  said  town 
'  of  Wigan,  or  any  of  them,  which  shall  not  be  capable  of 
carrying  a  greater  burthen  than  twenty  tons,  or  which 
shall  not  have  a  loading  of  twenty  tons,  shall  be  allowed 
to  pass  through  any  of  the  locks  already  made,  or 
which  shall  hereafter  be  made  upon  the  said  navigation, 
or  any  of  them,  without    the    consent   of    the  said 

^  company  of  proprietors,  or  their  principal  agent  for 
the  time  being  in  writing  first  had  and  obtained,  or 
unless  the  owner  or  navigator  of  such  boat  or  vessel, 
shall  pay  tonnage  equal  to  a  boat  or  vessel  of  twenty 
tons."  The  following  clause  was  contained  in  a  former 
act,  10  G.  3.  c.  114,  relating  to  this  cana),  and  had 
been  repealed  :  ^^  And  be  it  further  enacted,  that  ;io 
boat  or  other  vessel  of  less  burthen  than  twenty  tons, 
shall  pass  through  any  of  the  locks  to  be  made  by 
virtue  of  this  act,  without  the  consent  of  the  said 
company  of  proprietors  or  their  principal  agent  for  the 
time  being  in  writing  first  had  and  obtained,  or  unless 
the  owner  or  navigator  of  such  boat  or^vessel  shall  pay 
tonnage  equal  to  a  boat  or  vessel  of  twenty  tons.''  The 
'  23  G.  3.  also  contained  a  clause,  giving  to  the  owners 
of  lands  adjacent  to  the  canal,  the  right  of  passing  the 
12  locks 
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locks  in  their  pleasure-boats,  on  paying  a  toll  as  for'       1818. 


and 


a  tonnage  of  15  tons.     The  tolls  were  imposed  by  the    ,,  — — 

,  HoLLlKfBlAD 

act  specifically  on  the  difierent  sorts  of  goods  carried  at        amsi 
so  much  per  ton,  and  different  goods  paid  different      LxrufooL 
rates  of  tonnage.  .  Canal  Comp. 

HoBinshead  for  the   plaintiffs.      The  canal  by  the 
statutes  empowering  the  company  to  make  it,  is  dedi- 
cated to  the  use  of  the  public,  who  have  a  full  right 
at  their  pleasure,  to  navigate. thereon,  subject  only  to 
the  payment  of  such  tolls,  as  the  company  by  the  act 
of  parliament  are  empowered  t&  take.     It  differs  in  no' 
respect  from  a  bridge  built  by  subscription  or  a  turnpike ' 
road,  where  similar  rights  are  enjoyed  by  the  public' 
If  then  the  acts  impose  no  tolls,  the  public  may  go' 
freely.     That  is  the  case  here;  there  is  no  clause  in' 
any  of  the  acts  applicable  to  this  navigation,  which 
imposes  any  toll  on  the  boat;  all  the  tolls  are  imposed 
on  the  different  cargoes,  which  are  subject  to  different 
rates  of  pajrment     Then,  if  the  rate  be  on  the  cargo' 
only,  an  empty  boat  can  be  subject  to  no  rate  at  alL 
The  clause  relied  on  by  the  other  side,  must  be  con- 
strued as  applicable  only  to  burthened  boats;  for  on 
such  only  were  there  any  tolls  imposed  by  the  previous 
parts  of  the  act.     It  is  said  there  is  no  exception  of 
empty  boats;  but  that  was  not  necessary  in  a  case  where 
they  were  not  included  in  the  original  liability.     Be- 
sides, at  what  rate  of  tonnage  are  they  to  be  charged? 
for  boats  laden  with  different  goods,  pay  different  rates; 
and  it  seems  an  insuperable  difficulty  to  ascertain,  if 
empty  boats  are  chargeable  at  all,  at  what  rate  to 
charge  them.     There  is  no  reason  why  they  should  be 
liable  to  one  rate  rather  than  the  other.    This  there- 
fore a£R>rds  a  strong  argument  that  they  are  not  charge- 

F  3  able 
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1S18.        able  at  all*     The  true  rule  of  construction  in  cases  of 
;  this  sort,  is  laid  down  by  Lord  Ellenborough  in  Gildart 

HOLLINSHEAS. 

aeainst        V,  Gladstone  in  err or(a)y  that  where  the  words  fairly 

Tlie  Leeds  aiid        ,.^11  .        .      «  ^    ,  ,1. 

LivsRTOOL      admit  of  doubt,  a  construction  m  favour  01  the  public, 
°"^     and  adverse  to  the  company,  shall  prevail. 

Tindalf  contra,  after  adverting  to  the  fact,  that  a 
greater  loss  of  water  was  occasioned  by  the  passage  of 
an  empty  than  of  a  laden  boat,  and  that  the  toll  was  in- 
tended as  a  compensation  to  the  company  for  this  loss, 
contended  that  a  canal  was  not  like  a  turnpike  road  opea 
to  all  persons  to  pass  freely,  but  appropriated  to  persons 
using  it  for  purposes  of  trade,  and  that  this  most 
distinctly  appeared,  from  the  introduction  of  a  specif 
clause,  enabling  pleasure-boats  belonging  to  particular 
individuals  to  pass  on  certain  terms. 

He  was  then  stopped  by  the  Court 

Bayley  J.  It  seems  to  me  impossible  not  to  include 
empty  boats  within  the  express  w(M*ds  of  the  clause  in 
question,  and  they  are  most  clearly  within  its  meaning 
apd  policy.  This  navigation  was,  by  the  original  act 
10  G.  3.,  made  free  for  all  per^ns  whatsoever,  for  the 
purpose  of  conveying  different  goo^s  thereon,;  and 
it  is  free  only  for  those  purposes.  Then  s^t«  55.  of 
that  act  provides,  ^^  that  no  boat  of  less  burthen  than , 
twenty  ions  shall  pass  through  any  lock  without  the 
consent  of  the  company  or  unless  the  owner  shall  pqtf 
tonnage  equffl  to  a  boat  of  twenty  tons^  Now  the 
grounds  for  this  payment  are,  the  trouble  which  the 
company  have  in  opening  the  gates,  and  the  loss  of 
water  they   thereby  sustain;  and  these  reo&ons  will 

(a)  11  JF.  685. 

apply 
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«pply  even  more  stongly  to  empty  than  to  laden  vessels,         1816. 
because  the  former  occasion  a  greater  loss  of  water        ' 
than  the  latter.     But  it  is  said  that  the  public  have  a         aga^^^ 
right  freely  to  pass  along  the  canal,  for  all  purposes   '^^^'^ 
whatsoever;  if  that  were  so,  what  reason  can  be  assigned     Canal  Comp. 
why  pleasure-boats  should  be  expressly  permitted   to 
pass  subject  to  a  particular  payment  on  going  through 
a  lock?  And  besides,  even  that  permission  is  given, 
not  to  the  public  at  large,  but  only  to  the  owners  of  the 
«<^cent  lands.    The  public,  therefore,  have  no  general 
rigfat  of  passage^  but  only  for  the  purpose  of  carrying 
goods  along  the  canal.     Then  the  25th  section  of  the 
2S  G.  8.,  which  is  the  clause  on  which  this  question 
turns,  goes  forther  than  the  clause  I  have  before  men- 
tioned of  the  10  G.  S.,  and,  as  it  seems  to  me^  clearly 
comprehends  this  case.     The  former  clause  only  ap- 
plied to  boats  which  were  under  twenty  tons  burthen^ 
without  at  all  considering  how  they  w^e  laden ;  but 
it  being  obvious  that  Tessels  capable  of  carrying  more 
than  twenty  tons  did  the  same  injury  to  the  navigation, 
when  they  passed  with  less  than  that  burthen,  as  vessels 
that  could  not  carry  twenty  tons,  this  latter  provision 
was  introduced,  that  no  boat  whatsoever  should  be  at 
liberty  to  pass  without  paying  a  tonnage  on  twenty  tons, 
both  in  the  case  where  the  boat  was  not  capable  of  car- 
Tying  twenty  tons,  and  where,  though  capable  of  carfying 
that  burthen,  she  had  not  a  loading  to  that  extent  on 
board.     And  I  think  that  the  boat  in  the  present  case 
comes  under  this  l^ter  description.   But  this  difficulty  is 
suggested,  that  it  is  not  possible  to  specify  the  description 
of  tonnage  to  be  paid;  because,  different  articles  being 
liable  to  different  rates,  you  cannot  tell  at  what  rate  aboat 
which  has  no  articles  on  board,  ought  to  be  charged.  But 

F  4  the 
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1818.        the  answer  to  that  is  this,  that  then  the  boat  will  be  en- 
"        titled  to  pass  on  paying  a  tonnage  of  twenty  tons  at  the 
againtt        lowcst  rotc.    In  thls  case  the  charge  would  be  10^  per 
^LiTOrooi      ™^^®  ^^  passing  any  of  the  locks :  and  considering  the 
Canal  Comp.     importance  of  this  canal  to  the  public,  and  the  great  ex- 
penditure of  water  occasioned  by  the  passage  of  these 
boats,  I  think  that  that  cannot  be  considered  as  an 
oppressive  charge.     Under  these  circumstances  it  seems 
to  me  that  empty  boats  are  liable  to  pay  every  time 
they  pass  the  lock  the  toQnage  of  twenty  tons  according 
to  the  lowest  rate  of  duty,  and  that  decision,  according 
to  the  agreement  between  the  parties  in  this  case,  en- 
titles the  defendants  to  our  judgment. 

Abbott  J.  The  proposition  that  the  public  have  a 
,  right  freely  to  navigate  this  canal  with  their  boats  for  all 
purposes,  on  payment  of  the  tolls  fmposed,  is  laid  down 
a  little  too  generally ;  for  the  act  only  gives  the  liberty 
to  navigate^r  the  purpose  of  carrying  goods^  Sfc.  thereon  i 
and  in  10  6. 3.  5. 55.  that  is  more  clearly  expressed,  for 
it  is  stated  that  all- persons  are  to  have  free  leave  to  na- 
vigate their  vessels 'and  use  them^r  the  purpose  qf  car^ 
tying  coals^  S;c.  upon  the  cancd^*  which  shevs  that  for 
all  purposes  this  free  leave  to  navigate  is  not  given. 
Upon  the  other  parts  of  this  case,  I  fully  agree  with 
the  opinion  expressed  by  my  Brother  Bqylq/. 

HoiiBOYD  J.  concurred. 

Judgment  for  the  Defendants. 
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Busk  against  The  Royal  Exchange  Assurance  jsw(%. 
Company,  (a)  '"^'^' 

/^OVENANT  upon  a  policy  of  assurance,  on  the  in  an  action  on 

ship  CaroUnoj  at  and  from  Amsterdam  to  St.  P<?-  "h^^^hicb, 

tersburgh.      The  policy  was  in   the  usual  form,  and  ^°^  ^^^^ 

stated,  amongst  other  risks  which  the  defendants  took  derwritmin. 

sured  aoainst 

Upon  themselves,    <^  fire,   barratry  of  the   master  and   fiie,  and  bar- 
mariners,  and  all  other  perils,  losses,  and  misfortunes   master  and  ma- 
that  should  come  to  the  hurt,  detriment  or  damage  of  ii^to7i« 
the  said  ship."     The  declaration  averred  the  interest  to   j^^^*^. 
be  in  the  plainti£^  and  alleged,  that  durinir  the  voyage  n«giig«n»  of 

'^  ■'^      the  master  and 

insured,  the  ship  was  consumed  by  fire.     The  defend-  marinen. 

ants  pleaded,  that  they  had  not  broken  their  covenant,  that  where  the 

The   cause   was  tried  before  Abbott  J.    at  the  Lon-  S^IS'^^ddeda 

dan  sittings  after  Trinity  term,  1817,  when  the  jury  Sfi^^^^' 

found  a  verdict  for  the  defendants.     In  the  ensuing  abacnoe  of  aU 

,  '^    the  crew  at  the 

term  a  rule  was  obtamed,  to  shew  cause  why  the  verdict   time  of  Uie  loss 
should  not  be  set  aside,  and  a  new  trial  granted,  and    ^fdie implied 
cause  being  shewn  at  the  sittings  before  Hilary  term   JETS^iSdd 
following,  the  Court  ordered  the  facts  to  be  stated  in  ^^JJ^*^ 
the  following  case. 

The  policy  was  duly  executed  by  the  defendants,  and 
the  plaintiff  was  interested  in  the  manner  alleged.  The 
Carolina  was  a  Bussian  ship,  and  navigated  by  a 
Russian  crew.  She  sailed  firom  Amsterdam  oh  the 
voyage  insured  on  the  Sd  October,  1815,  being  then 
properly  manned  and  equipped.  In  the  course  of  the 
voyage  she  met  with  tempestuous  weather,  and  on  the 

(a)  This  caie  was  argued  at  ^Sn9M»i^<*  •Am. 

25di 
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1818.         25th  Naoember  she  was  forced   to  put  into  Biarkoo 
-^"—        Saundj  a  Russian  port,  at  the  top  of  the  GidpA  of  Fiti" 

Busk 

againti        land;  here  she  wa^  frozen  up  ibr  the  winter:   it  was 

Assur.  Comp.  proved  to  be  the  custom,  when  Russian  ships  are  so 
frozen  up,  to  pay  oil'  the  crew,  and  to  leave  the  ship  in 
the  care  of  the  master  or  the  mate,  and  to  hire  a  fresh 
crew  for  prosecuting  the  voyage,  at  the  breaking  up  of 
the  ice  in  the  ensuing  spring.  When  shq)s  which  are 
not  Russian  are  frozen  up  in  Biarkoo  Sounds  a  lodging 
is  taken  for  the  crew  on  shore,  where  they  all  live,  ex- 
cept one,  who  continues  on  board  to  take  care  of  the 
ship.  The  master  of  the  Carolina^  upon  arriving  in 
Biorkoo  Sounds  paid  off  his  crew,  left  the  ship  in  the 
care  of  the  mate,  and  proceeded  himself  to  &.  Petet^s-' 
burghy  to  settle  the  ship's  accounts^  with  the  intention  of 
returning  to  complete  the  voyage  when  the  season  woaM 
permit.  The  mate  continued  in  charge  of  the  ship  till 
the  9th  day  of  January  following.  On  that  day  he  lighted 
a  fire  in  the  ship's  cabin,  and  in  the  evening,  without 
leaving  any  body  on  board  the  Carolina^  he  went  on 
board  another  Russian  ship  lying  contiguous.  There 
he  remained  for  the  night.  At  twelve  at  night  be 
awoke,  and  went  on  the  deck  of  the  ship  which  he 
had  joined ;  looking  round  he  found  every  thing  quiet, 
and  went  down  again  to  bed.  About  4  o'clock  the 
following  morning,  he  was  alarmed  by  a  fire  which  had 
broken  out  in  the  Carolina^  and  wa«  then  ra^ng 
through  the  cabin  windows,  the  round  house,  and  on 
the  main  hatchway.  In  spite  of  all  that  could  be  done 
to  extinguish  the  flames,  the  vessel  was  soon  oonauflwd 
to  the  water's  edge.  The  loss  arose  Jrom  the  negligfnee 
of  the  matey  in  lighting  a  fire  in  the  cabin,  and  not 
seeing  that  it  was  properly  extuiguished.  It  was  ad- 
mitted, 
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sBitted,  that  the  ship  would  have  been  sufBcieDtly  pro-         1818. 
tected  during  the  winter,  in  the  care  of  the  mate^  had*         ^^ 
be  done  his  duty-  agauut 

•^  HmRotalEx. 

The  question   for  the  opinion  of   the  Court  was,     A«ur.  Comp* 
whether  the  defendants  were  exempted  from  their  liabi- 
lity for  the  loss,  on   the  ground  of  its  having  been 
occasioned  by  the  negligence  of  the  mate. 

Campbell^  for  the  plaintiff.     If  the  assured  be  not 
entitled  to  recover  in  this  case,  a  polijcy  of  assurance  in 
the  common  Tdrm,  will  not  afford  a  complete  indemnity, 
against  all  the  risks  incident  to  maritime  adventure. 
The  assured  has  performed  the  whole  of  his  duty;  the 
ship  was  sea-worthy  and  properly  manned  at  the  com- 
mencement of  the  voyage,  and  the  mate,  who  at  the 
time  of  the  loss  had  the  charge  of  the  ship,  was  duly 
qualified   for  his  situation.     The  policy  therefore  at- 
tached, and  no  blame  being  imputable  to  the  assured, 
the  underwriters  are  not  discharged  from  their  liability. 
Fire  is  a  ri^k  expressly  insured  against,  and  Green  v. 
Elmslie  (a),  and  Livie  v.  Jansen  (6)  are  authorities  to 
shew,  that  the  proximate,  and  not  the  remote  cause,  is 
to  be  looked  to  as  the  efficient  cause  of  loss ;  and  there- 
fore, within  the  rule  established  in  those  cases,  the  de- 
fendants are  liable.     But  on  reason  and  principle,  they 
are  responsible  for  a  loss  by  fire,  although  that  fire  be 
produced  by  the  negligence  of  the  persons  having  the 
care  of  the  ship,  who  for  that  purpose  are  to  be  con- 
sidered as  the  servants  of  the  owner ;  for  if  the  proxi- 
mate cause  of  the  loss  had  been  fire  and  the  rei^ote 
cause  barratry,  the  underwriters  would  be  liable^  by 

(a)  Peake  N.  P.  C.  212.  (6)   12  East,  648. 

the 
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1818.         are  not  liable  for  the  negligence  of  the  mastet  and  vtm^ 
'         riners,  unless  in  express  terms  they  iiisure  against  that 

BvsK 

Q^anM        risk ;  fof  the  term  barratry  in  the  French  law,  compre- 

^A^Lr  Cam^*'   ^ends  the  negligent,  as  well  as  fraudulent  misconduct 

of  the  master  or  mariners.     In  our  law,  however,  it  is 

us^  in  a  mof  e  restricted  sense,  and  denotes  only  the 

criminal  misconduct  of  the  master  and  mariners*    By 

the  express  terms  of  this  policy,  therefore,  the  asMrers 

have  insured  only  against  the  frauds  and  not  against  the 

ne^gence  of  the  master  or  mariners;  and  therefore^- 

upon  the  authority  of  VtUin  and  Pothiery  they  are  not 

liable  for  this  loss.  There  is  no  analogy  between  marine 

insurance  and  insurance  of  houses  against  fire.    Oane- 

rally  speaking,  a  servant  can  hardly  be  considered  at^ 

the  agent  of  the  proprietor  in  the  care  of  his  honsct 

The  latter  is  generaUy  present  himself;  but  the  master 

of  a  ship,  on  the  other  hand,  is  the  uncontrouled  agent 

of  the  owners  for  all  purposes  connected  with  the  care 

aqd  management  of  the  diip,  and  his  acts,  within  tbe 

scope  of  his  autiiority,  may  be  considered  as  the  acta  of 

the  owners.     But,  secondly^  in  this  cas6  tbe  assured  faas» 

been  guilty  of  the  breach  of  an  implied  warranty;    for 

admitting  that  for  all   necessary  purposes  the  mate^ 

during  the  detention  of  tlie  ship  in  theiee,  constituted  a 

sufficient  cr^w,  yet  at  the  time  of  the  loss  he  was  absent, 

and  therefore  the  ship  was  not  then  properly  manned  t 

Law  V.  HoBingswortk  (a),  and  Tail  t.  Levi  (6),  are  au* 

thorities.  expressly  in  point. 

Camphelly  in  reply.   Straccha  and  Targa^  who  use  the' 
term  barratry  hi  its  limited  sense,  hold,  that  (he  assurers 

(fl)  7  Term  Rep,  Ifia  ffi)  14  JSath  481, 

i6  are 
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are  liable  for  a  Ios9  by  the  negligence  of  the  master  and        1818. 

mariners.   By  insuring  in  express  terms  against  the  cri-> 

minal  misconduct  of  their  servants,  they  must  by  impli-         againtt 

I      •  111  1         •  1  !•  TTiaRoTALE*. 

cation  be  mtended  to  have  insured  against  the  negligent    Assur.  Comp. 

misconduct  of  the  servants.    As  to  the  second  point,  the 

owners  have  complied  with  the  implied  warranty  by  pro*- 

Tiding  a  competent  crew  at  the  commencement  of  the 

voyage.  In  Imw  v.  HcUhigmmih  the  ship  at  the  time  of 

the  loss  had  not  the  pilot  required  by  the  act  of  parlia- 

mentf  and  in  Tait  v.  Z>ot  she  never  had  a  competent 

captain. 

Bayi^ey  J.      The  question  which  the  facts  of  this 
case  present  for  the  consideration  of  the  Court  is, 
whether  the  underwriters,  on  a  policy  of  insurance  on 
ship,  are  liable  for  a  loss  by  fire,  that  fire.having  arisen 
firom  the  Diligence  of  the  person  who  at  the  time  of 
the  loss  had  the  charge  of  the  vessel.     The  policy  ex- 
pressly throws  upon  the  underwriters  the  liability  for 
ail  losses  proceeding  from  <*  fire,  barratry  of  the  master 
and  mariners,  and  all  other  perils,  losses,  and  mis- 
fostunes  that  ^quld  come  to  the  hurt,  detriment  or 
damage  of  the  ship."     The  object  of  the  assured  cer- 
tainly was  to  protect  himself  against  all  the  risks  in- 
cident to  a  marine  adventure.      The  underwriter  being 
therefore  liaUe  prima  iacie  by  the  express  terms  of 
the  policy,  it  lies  upon  him  to  discharge  himself.    Does 
he  do  so  by  shewing  that  the  fire  arose  from  the  negli- 
gence of  the  master  and  mariners  ?  If  the  ship  had 
been  wilfully  set  on  fire,  it  would  have  been  barratry, 
and  the  underwriters  would  be  liable ;  but  it  has  been 
argued,  that  the  underwriters  are  only  liable  for  a  loss 
by  barratry,  because  that  is  one  of  the  risks  expressly 
raflotioned  ifi  the  policy,  and  that  the  negligence  of  the 

master 
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1818.         master  and  mariners  not  being  a  risk  expressly  de- 
■""^        scribed  in  the  policy,  the  underwriters  are  not  liable* 

Busk 

against  foT  a  loss  thereby  occasioned.  In  this  case,  however, 
Asftur.  Comp.  the  loss  is  occasioned  hy  Jlre,  against  which  the  assured 
is  protected  by  the  terms  of  the  policy;  and,  in  our 
law  at  le^st,  there  is  no  authority  which  says  that  the 
underwriters  are  not  liable  for  a  loss,  the  proximate 
cause  of  which  is  one  of  the  enumerated  risks,  but  the 
remote  cause  of  which  may  be  traced  to  the  miscon- 
duct of  the  master  and  mariners.  If  indeed  the  negli- 
gence of  the  master  would  exonerate  the  underwriter 
from  responsibility  in  case  of  a  loss  by  fire,  it  would 
also  do  so  in  cases  of  loss  by  capture  or  perils  of  the  sea ; . 
and  it  would  therefore  constitute  a  good  defence  in 
an  action  upon  a  policy,  to  shew  that  the  captain  had 
misconducted  himself  in  the  navigation  of  the  ship,  or 
that  he  had  not  resisted  an  enemy  to  the  utmost  of  his 
power.  It  is  certainly  a  strong  argument  against  the 
objection  now  raised  for  the  first  time^  that  in  the  great 
variety  of  oases  upon  marine  policies^  which  have  been 
the  subjects  of  litigation  in  courts  of  justice  (the  fiicts  of 
many  of  which  must  have  presented  a  ground  for  such 
a  defence)  no  such  point  has  ever  been  made.  There 
is  certainly  no  authority  in  our  law  against  the  plain- 
tifi^s  right  to  recover,  and  the  authority  of  Malynes, 
p.  111.  (as  fiir  as  i(  goes),  is  rather  the  other  way. (a) 

The 

(a)  The  following  passage  from  Mafynes  was  dted  bj  the  learned 
Judge  in  the  course  of  the  argument.  In  speakmg  of  the  risk  of  fire 
he  says,  **  In  this  case  let  us  also  consider  the  case  of  the  assurer ;  £u 
it  hath  oftentimes  happened,  that  by  a  candle  unadrisedly  used  by  the 
boys,  or  otherwise,  before  the  ships  were  unladen,  they  have  been  set 
on  fire  and  burnt  to  the  very  keel,  with  all  the  goods  in  tibem,  and  the 
assurers  have  paid  the  sums  of  money  by  them  aasund'*  And  Ihenlie 
goes  on  to  obsenre,   «  Iliaftin  many  of  these  caaas  tiie  aaurars  were 

not 
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The  opinions  of  the  foreign  writers,  referred  to  in  the         1818. 
course  of  the  argument,  are  founded  upon  the  particular        — 
language  of  the  several  policies  which  are  the  subject         agamat 
of  their  comments,  and  may  perhaps  afford  a  correct     Asmr.^omp. 
rule  of  law  in  the  construction  of  those  instruments 
used  on  the  continent,  but  they  are  wholly  inapplicable 
to  policies  used  in  this  country,  which  are  very  differ- 
ently worded.   We  must,  however,  decide  this  question 
according  to  the  law  of  this  country,  and  with  reference 
to  the  specific  terms  used  in  the  instrument  now  before 
U6.     The  different  opinions  of  foreign  writers  are  col- 
lected by  Emerigon  (a),  and  it  appears  that  Straccha 
was  of  opinion  that  the  assurers  were  liable  for  fire 
occasioned  by  the  fault  of  the  mariners ;  but  then  he  is 
speaking  of  the  policy  used  at  AnconOj  by  the  terms 
of  which  the  assured  undertake  for  the  barratry  of  the 
roaster.     Targa  too  lays  down  the  same  doctrine,  but 
then  he  is  speaking  of  the  law  of  Genoa,  by  which  the 
assurers  were  exonerated  from  losses  by  barratry  (strictly  ' 
so  called)  although  they  are  answerable  for  the  fault 
of  the  mariners.     Emerigon  lays  down  the  same'doc- 
trine,  and  states  the  law  to  be  the  same  at  Hamburgh^ 
Boueuy  Nantes^  and  Bourdeatix/  but,  that  at  Marseilles 
the  assurers  are  liable  for  fire  when  the  result  of  ac- 
cident, but  not  for  fire  occasioned  by  the  negligence 
or  fault  of  the  mariners,  unless,  by  an  express  clause, 
they  make  themselves  liable  for  the   barratry  of  the" 
master ;  and  in  page  436,  he  refers^  to  a  case  of  fire. 


HOC  liable^  tibe  cargoes  hsviDg  before  the  fire  been  sold  while  oh  ship- 
IxMotl,  and  then  dfrtined  to  some  other  place :  but  he  does  not'  inti- 
mate any  doubt  as  to  the  propriety  of  payiiq:  the  lost  on  the  ground 
that  the  fire  had  been  occasioned  by  the  negligence  of  the  mariners, 
(a)  T^raiU  des  AsniranceSf  c.  IS.  «.  K.  p.  434« 
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1818.        t)ccasiotied   by  the  fault  of  the  master  or  mariners, 
^^^  where  the  assurers  were  held  responsible;  but  in  that 

^am^  case  they  had  Insured  against  harratfy,  and  he  states  ks 
AsAir.  Comp.  his  opinion,  tliat  unless  they  had  so  done,  they  would 
not  have  been  liable  for  such  a  loss.  The  fair  result, 
therefore,  of  all  these  authorities,  is  this,  that  the  under- 
writers are  liable  for  a  loss  by  fire,  occasioiied  by  the 
Negligence  of  the  master  and  mariners,  provided 
they  insure  against  barratry^  that  term  being,  in  the 
French  writers,  used  in  its  larger  sense,  as  com- 
prehending negligence  as  well  as  wilful  misconduct ; 
but,  inasmuch  as  the  term  barratry  is  used  in  our 
policies  in  a  more  limited  sense,  as  applicable  only 
to  the  wilful  misconduct  6f  the  master  or  ma- 
riners, the  authority  ^of  EmerigOfi^^SoTis  no  ground 
for  our  decision.i^^hi^  case.  W^must,  therefore,  en- 
deavour to  collect  the  meaning  ot  the  contracting 
parties  from  the  terms  of  the  policy  itself,  and  in  con- 
sidering whether  the  assured  claiming  Ibr  a  loss  by  fire, 
is  to  have  that  claim  disallowed,  on  the  ground  that 
the  fire  was  occasioned  by  the  misconduct  of  the  master, 
we  must  look  to  the  other  terms  of  the  policy,  and 
ieam  from  them,  whether  the  assurers,  in  other  in- 
stances, are  responsible  for  the  misconduct  of  the 
master;  and  when  we  find  that  they  make  themselves 
answerable  for  the  wilful  misconduct  of  the  master  in 
other  cases,  it  is  not  too  much  to  say  that  they  'meant 
to  indemnify  the  assured  against  fire,  proceeding  iSrom 
the  negligence  of  the  master  and  mariners.  I  am 
therefore  of  opinion  in  this  case,  that  the  assured  are 
entitled  to  recover,  as  for  a  loss  by  fire,  although  that 
fire  was  produced  bj  the  negligence  of  the  person 
^       having  the  charge  of  the  ship  at  the  time.     It  has  been 

argued, 
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argued,  that  in  this  case  there  was  a  breach  of  an  im-  iUlB^ 
plied  warranty:  and  that  there  being  no  person  on  "— — * 
boazd  the  vessel  at  the  time  of  the  loss,  she  was  not  agahut 
properly  manned,  and  consequently  not  sea-worthy.  As«ur.Comp. 
Tlie  owner  certainly  is  bound,  in  the  first  instance,  to 
provide  the  ship  with  a  competent  crew,  but  he  does 
not  undertake  for  the  conduct  of  that  crew  in  the  sub- 
sequent part  of  the  voyage.  It  is  not  disputed  in  tlu$ 
esse,  that  the  assured  had  provided  a  competent  crew^ 
and  that  at  the  time  of  the  loss,  the  mate  himself  was 
sufficient  for  all  the  purposes  required.  There  was 
therefore  a  competent  crew  left  in  charge  of  the  ship, 
and  the  implied  warranty  has  been  complied  with* 
The  cases  cited  widi  n^&rence  to  this  point,  are  quite 
beside  the  question.  The  case  of  Laxo  v.  Hdlingsworth 
proceeded  on  the  ground,  that  the  ship  at  the  time  of 
the  loss  had  not  on  board  a'  pilot  retjuired  by  the  act 
of  parliament ;  and  in  Tait  v.  Levij  there  was  a  breach 
of  the  implied  warranty  to  provide  a  master  of  compe- 
tent skilL  I  therefore  think  that  the  plaintiff  upon 
the  facts  stated  in  this  case,  was  entitled  to  recover,  and 
that  there  must  be  a  new  trial. 

ABBon*  and  Holboyd,  Js.  concurred. 

Rule  absolute  for  a  new  trial 
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Friday, 
N69.  6th. 


Doe,  on  the  Demise   of  Tomktns,  (^gainst 

WiLLAN.  (a) 

J^JECTMENT  for  the  recovery  of  lands  and  pre- 
mises  in  the  occupation  of  the  defendant  The 
demise  by  the  lessor  of  the  plaintiff,  was  laid  oh  the 
14th  day  of  December ^  1816.  The  cause  was  tried  at 
ihe  Middlesex  sittings  afler  Trinity  termy  1 81 7»  before 
HolroydJ.^  when  the  juty  found  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  the 
following  case: 

Packington  Tomkyns^  the  great  uncle  of  the  lessor 
of  the  plaintiff,  being  seised  in  fee  of  the  premises  in 
question,  on  the  3d  of  August,  1775,  by  his  last  will 
duly  attested  to  pass  real  estates,  after  appointing  his 
wife  Elizabeth  Tamkyns,  and  two  other  persons  joint 
executors  and  trustees  of  his  will,  and  afler  bequeathing 
certain  legacies,  devised  as  follows:  «  I  do  hereby 
and  the  rests  of  give  and  devise  unto  my  said  trustees,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  all  my  lands,  goods, 
chattels,  and  alt  my  estates  both  real  and  personed, 
subject  to  the  payment  of  my  debts  and  legacies;  upon 
trust  that  they  do  demise  or  let  all  my  freehold  estates, 
and  my  house  wherein  I  now  live,  Jbr  any  term  they 
shall  think  proper,  at  the  best  improved  yearly  rent 


De?iie  totnu- 
tees,  their  heirs, 
eKectttoTB,  ad- 
ministiAtors, 
end  assigns,  in 
trust,  to  let  the 
freehold  estates 
for  any  term 
thej  thought 
proper,  at  the 
best  improTed 
yearly  rent,  to 
pay  one-third  of 
the  rents  <^  the 
freehold  estates 
to  his  wife-for 
life,  and  one- 
third  of  the 
personalty  to 
her  absolutely, 
and  then  to  lay 
out  the  other 
tvro-thirds  of 
the  personalty 
in  ^  funds ; 
and  to  pay 
^e  diyidends 


the  freehold 
estates,  and, 
after  the  death 
of  the  wife,  the 
other  third  of 
therent  of  the 
freehold  estate 
to  his  daughter 
for  her  own  se- 
parate use,  and 
after  her  death 

the  f^vehold  •  ---^ 

estates  and  two-thirds  of  the  personal  estate  to  the  daughter's  children,  to  be  equaUy 
divided  amongst  them,  and  to  be  paid  them  at  the  respective  ages  of  twenty-one  yean ; 
and  if  his  daughter  died  without  leaving  issue,  then  his  freehold  estates  to  his  wife  for  life, 
and  after  her  death  to  his  heir  at  law,  as  if  he  had  died  intestate  :  Held  that  the  trustees 
took  an  estate  in  fee,  and  that  upon  the  death  of  the  widow,  who  was  the  surviving  tnia- 
tec,  the  legal  estate  descended  to  the  daughter,  and  upon  her  death  without  issue,  vestad 
in  the  heir  at  law  ex  parte  matcma. 


(a)  Tliis  case  was  argued  at  SerfeanUi'  In$i, 


that 
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that  can  be  got  for  the  same,  without  taking  any  fine  1818. 
or  income  for  the  granting  of  such  leases.  And  upoir  — — 
forther  trust,  that  they  pay  one-third  part  of  all  the  rents  aftuna 
and  profits  of  my  freehold  estates  and  house  unto  my 
wife  and  her  assigns  for  her  life,  and  as  to  ail  die  rest  of 
my  personal  estate,  to  pay  and  dispose  of  one-third 
part  as  the  same  should  be  received  to'  my  wife  for  her 
own  use,  and  as  to  the  remaining  two-third  parts  of  my 
personal  estate,  to  lay  out  the  same  in  the  public  funds 
in  their  owii  names,  and  to  pay  the  dividends,  together 
with  the  rents  and  profits  of  two-thirds  of  the  freehold 
estates,  and  also  two-thirds  of  the  rent  of  my  house^ 
and  also  the  third  part  of  the  rents  of  my  freehold  estate 
and  rent  of  my  house  after  the  decease  of  my  wife, 
to  my  daughter  E.  Longman^  and  her  assigns  for 
the  term  of  her  life,  for  her  own  separate  use  and 
benefit,  and  not  to  be  subject  to  the  debts  or  controul 
of  her  present  husband,  and  so  that  he  may  not  have 
any  thing  to  do  or  meddle  therewith :  and  after  the 
decease  of  my  daughter,  I  give  and  devise  my  freehold 
estates,  my  house^  and  the  two  third  parts  of  my  per- 
sonal estate  to  the  child  and  children  of  my,  daughter 
JS«  Longman^  to  be  equally  divided  amongst  them, 
share  and  share  alike,  to  be  paid  to  them  at  their  re- 
spective ages  of  twenty-one  years,  but  in  case  my 
daughter  shall  die  without  issue,  or  all  such  issue 
shall  die  before  they  attain  twenty-one  years,  then  I 
give  and  devise  all  my  freehold,  and  two-third  parts 
of  my  personal  estates  to  my  wife  for  her  life,  and 
after  her  decease,  I  will  that  the  same  freehold  and 
personal  estate,  shall  descend  and  go  to  my  own  heir 
at  law  and  next  of  kin,  as  the  same  would  have  done, 
had  I  died  intestate  and  without  issue* 

G  3         "  la 
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1818.  In  March,  1778»  P.  Tamkyns  died  seised  of  1^  pre- 

misefly  without  revoking  or  altering  hh  wilt,  teaviog 
£.  Tbmi^^,  bis  widow,  and  E.  Longman,  kis  only 
child  sarviring  him.  The  widow  suryived  her  cchtms* 
tees,  and  died  in  17^6,  having  made  a  will,  and 
thereby  appointed  executors,  which  will  however  waa 
not  attested  so  as  to  pass  real  estates.  On  the  12tb 
Novemhpr,  1816,  £•  Lmgman  died  without  having  had 
any  issue.  The  lessor  of  the  plaintiff  was  the  heir  at 
law  of  P.  Tomhfns.  On  the  lOth  ISooember;  1799,  the 
executors  of  Elizabetk  Tomkyns,  executed  a  lease  for 
twenty-one  years  to  H.  C.  Coombe,  who  in  1806  as- 
signed the  same  to  the  defendant  for  a  valuable  con- 
sideration. The  question  was,  whether  the  plaintiff  was 
entitled  to  recover ;  if  so,  the  verdict  was  to  stand ;  if 
not,  a  nonsuit  was  to  be  entered. 

Biehardson  for  the  plaintiff.  .The  lessor  of  the  plain- 
tiff as  the  heir  at  law  of  the  testator,  is  entitled  to  recover. 
By  the  will,  an  estate  is  devised  to  trustees ;  but  that 
being  a  trust  estate,  (and  there  being  a  devise  over,) 
only  continues  as  long  as  the  purposes  of  the  trust 
require.  At  the  death  of  JS.  Longman,  in  the  events 
that  have  happened,  the  necessity  for  the  trust  ceased, 
and  therefore  the  estate  of  the  trustees  determined 
upon  her  death.  By  the  will,  the  trustees,  during  the 
lives  of  the  widow  and  daughter,  were  to  receive  the 
rents,  to  apportion  them,  and  pay  the  widow  her  third 
part  and  the  daughter  her  share^  for  her  sole  and 
separate  use.  Upon  their  death,  therefore,  the  pui*- 
poses  of  the  trust  ceased.  Indeed  they  would  cease 
altogether  upon  the  death  of  the  widow,  and  of  the 
husband  of  the  daughter;  for  that  their  estate  was  then 

to 
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to  be  determined,  may  be  collected  from  the  subse-         1818. 

quent  part  of  the  will,  where,  after  providing  for  bis       — 

wife  and  daughter  through  the  intervention  of  trustees^         offtin^ 

the  languajj^e  of  ,the  will  is  changed,  and  the  estate  is 

then  left  to  the  children  of  the  latter,  and  not  to  trustees 

Cor  their  use.     The  trustees  therefore  took  an  estate  in 

fee,  defeasible  on  the  death  of  the  widow  and  of  £.  Long^ 

inan  without  issue.     It  is  true  that  they  are  enabled  to 

make  leases  /or  such  term^  as  they  thinly  proper :  that 

is,  however,  subject  to  a  restriction  generally  imposed 

on  a  tenant  for  life,  viz.  that  they  be  made  at  the  best 

improved  rent,  and  that  no  fin.e  be  taken.    Admitting, 

however,   that  under   these  words  they  might  grant 

leases  for  ninety-nine  years,  still  this  clause  may  be 

construed  as  creating  a  power,  aiid  then  such  leasci^ 

might  take  effect  out  of  the  power,  and  not  out  of  the 

estates,  and  such  a  construction  would  be  consistent 

with  the  other  parts  of  the  will.     The  last  clause  is 

the  most  important;  for  the  testator,  after  providing  for 

his  wife  and  daughter  and  her  children,  directs  that  after 

the  death  of  the  wife  and  the  daughter  without  issue, 

that  his  estate  shall  go  to  bis  heir  at  law,  as  if  he  had 

died  intestate  and  without  issue.     The  term  heir  at  law 

is  here  used  as  designatio  personae,  and  the  intention 

of  the  testator  therefore  was,  that  in  those  events  the 

lessor  of  the  plaintiff  should  take  a  fee  by  purchase 

under  the  will. 

Gaseleey  contra.     The  trustees  took  an  estate  in  fee ; 

that    estotc  vested   in   the  widow,    as    the  surviving 

trustee,  and  descended  upon  her  daughter,  and  her  heir 

ex  parte  materna  is  therefore  entitled  to  the  property. 

G  4  The 
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1818.  The  term  heir  at  law  in  the  last  clause,  was  not  intended 
-  "  ■  as  a  designatio  personam,  for,  if  it  were,  this  conse- 
agairiit  quence  might  foUow ;  that  if  iS.Z«on^in^zn,  the  daughter, 
had  children,  who  died  before  twenty-one,  leaving 
children,  the  grandchildren  would  be  passed  over,  and 
the  estate  would  go  to  the  collateral  and  not  the  lineal 
heir.  That  clearly  was  not  the  intention  of  the  tes- 
tator. All  therefore  that  the  testator  meant  by  that 
clause  was,  that  his  estate  should  descend  according  to 
law.  The  trustees  took  an  estate  in  fee ;  for  all  the  pur- 
poses of  the  trust  could  not  be  ^satisfied  by  any  less 
estate.  If,  for  example,  the  widow  had  survived  the 
daughter  who  died,  leaving  issue  not  twenty-one^  the 
estate  of  the  trustees  must  have  continued  to  enable 
them  to  pay  the  shares  to-  the  widow  and  children ; 
upon  the  death  of  the  daughter,  therefore,  the  trust 
estate  would  not  necessarily  be  determined.  It  must  at 
all  events  continue  until  her  death ;  and  she,  upon  the 
widow's  death,  took  an  estate  in  fee,  and  as  trustee 
for  herself,  to  prevent  her  husband's  taking  the  profits. 
That  estate,  therefore,  having  come  to  her  by  descent 
from  her  mother,  vests  in  the  heir  at  law  ex  parte 
materna. 

Bayley  J.  This  is  an  ejectment  on  the  demise  of 
John  Tomkynsy  who  is  the  heir  at  law  of  Packingtofi 
TomkynSf  the  testator,  and  also  the  heir  ex  parte  pa- 
terna  of  Elizabeth  Longman^  who  was  the  daughter  of 
Packuigton  Tomkyns;  and  the  plaintiflP's  right  to  recover 
is  resisted  upon  this  ground,  that  by  the  will  of  the 
testator,  the  whole  legal  fee  vested  in  the  trustees,  of 
whom  Elizabeth  TomJyns  was  the  survivor,  and  that 
12  upon 
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4ipon  her  death,  it  descended  from  her  to  JS.  Longmath  18^18. 
and  coming  to  her  by  descent  from  her  mother,  it  must 
descend  to  her  maternal  heir.  Now  the  testator,  by  his 
will,  devises  his  estates  ^^  to  his  trustees,  their  heirs,  ex- 
ecutors, administrators  and  assigns."  Those  terms  are 
sufficiently  large  to  carry  the  whole  inheritance ;  and 
before  we  say  that  it  does  not  pass,  we  ought  to  see 
clearly,  from  the  other  terms  of  the  will,  a  definite 
period  *at  which  their  estate  must  cease.  He  then  di- 
rects ^'  all  his  freehold  estates,  and  his  house  in  which 
he  lived,  to  be  demised  or  let  for  any  terra  which  they 
shall  think  proper,  at  the  best  improved  yearly  rent 
which  could  be  got  for  the  same.''  It  has  been  argued, 
that  this  merely  creates  a  power,  and  that  if  the  trus- 
tees make  a  lease,  it  would  take  efiect  out  of  their 
power  and  not  out  of  their  interest.  There  are  no 
words  here  which  distinctly  create  a  power  in  the 
trustees,  and  it  seems  to  me,  that  when  an  estate  is 
devised  upon  a  trust,  and  the  trustees  are  to  demise 
for  any  term  they  think  proper  {although  at  the  best 
improved  rent)  the  true  construction  is,  that  they  are 
to  create  a  term  out  of  their  interest;  and  if  so,  they 
must  have  a  reversion  after  that  term  entirely  ceases. 
The  trustees  are  then  "  to  pay  one^third  part  of  all 
the  rents  and  profits  of  his  freehold  estates,  and  of  his 
house)  unto  his  wifo  and  her  assigns,  for  and  during 
the  term  of  her  life.'*  They  must  therefore  have  the 
legal  estate  in  them  for  the  life  of  the  wife  at  least. 
They  are  then  <<  to  pay  the  residue  for  the  daughter's 
sole  and  separate  use,  lor  her  life,  not  to  be  subject  or 
liable  to  the  controul  of  her  then  present  husband." 
These  latter  words  shew,  that  the  testator  was  particu- 
larly contemplating  the  protection  of  E*  Longman^ 

against 
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jigaintt 


1818.  i|i^st  h^r  .tben  ^uflw^r  ^aid^  tM  pri^al^y  he  did  not 
oontj^mplate  tKe  c:^  of  her  haviog  a  future  husband. 
Then  co^es  a  limiUition  to  her  children,  ai^d  it  is  said, 
thfit  U^at  limitation  giv^s  to  tliem  the  l^al  estate,  and 
that  ui  that  part  of  the  will  there  is  a  change  of  lan- 
guage which  shews,  that  a^  thi^t  period  of  time  all  the 
former  purpo8e&  of  the  trust  were  to  c^ase. .  The  lan- 
guage there  used  is  r^>t  so  clear  as  to  satisfy  i;ny  mind, 
that  that;  was  necess^arily  the  intention  of  the  testator. 
That  the  interest  (if  defeasible)  would  continue  untU 
the  death  of  JS.  Ijongman^  and  wQuld  not  end  when 
bqr  first  husband  died,  seems  to  me  to  receive  some 
confirmation  from  tfais^  that  if  £•  Longman  ha^  no 
child  by  her  first  busbaodf  the  limitation  to  her  chil* 
dre^i  as.  far  as  it  regarded  childen  by  a  future  marriage, 
would  have  been  a  coptiqgent  remainder,  and  if  the 
trustees  did  not  tid^e  an  inti^rest  co-rext^sive  with  her 
life,  but  one  which  might;  de^er^i^ne  on  th^  death  of 
her  first  husband,  that  contingent  Remainder  might 
have  been  defeated  by  the  acu  of  £•  Ifinffmn  in  her 
Ufe-tio^e.  'Pie  estate^  therefore^  to  tt^e  ^stees,  seems 
necessary  for  the  purpose  of  pro^ting  the  interests 
of  the  children ;  and)  inasmuch  as  the  words  <<  to 
them  apd  their  heir?"  are  Qalcu}at}ed  tp  give  them 
the  ie^  I  am  not^  prepared  to  ^j  that  they  took 
less  Ijban  the  wt^ole  l^pd  estate,  which  therefore  devolved 
upon  tb^  widow,  as  survivor,  and  upon  hw  death  de- 
scended to  h^r  daughter ;  and  the  leg^l  estate  must  now 
be  in  her  heir,  e^:  parte  materna.  It  seems  to  me,  there- 
fore, that  this  ^ectmeot  cannot  be  supported. 

A^aQTT  J.    \  am  aUo  qf  opinion^  ^at  this  eject- 
ment «ai}npt  be  main(;ain^.    Xhe  testator  b^ns  by 

de- 
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devisang  his  estate  unto  the  trustees,  their  heirs,  ex-        1818. 
ecators,  administrators  and  assigns.    These  words,  in        ~ 

,  Doe 

their  natural  import,  would  give  them  the  fte.    If  it,         agatnu 
however,  appears  clearly  from  the  whole  will,  that  it 
was  not  his  intention  that  they  should  take  the  fee, 
but  fome  less  estate,  we  should  so  construe  the  will 
that  the  kss  estate  should  be  taken  and  not  the  fee ; 
but  if  we  cannot  discover  what  less  estate  would  sa* 
tisfy  Che  terms  of  the  wiU,  or  the  objects  which  the 
testator  had  in  view,  we  are  not  warranted  in  restrain- 
ing the  eflfect  of  the  first  clause,  and  under  that  we 
are  bound  to  8ay»  that  the  eacecutors  took  the  whole 
fee.     The  first  object  of  the  testator  was,  that  the 
Urusfcees  shouU  make  leases  for  such  terms  as  they 
might  think  proper^  with  this  restriction  alone,  that 
they  must  reserve  the  best  improved  yearly  rent  and 
take  no  fine.    Now  if  these  leases  were  to  be.  made 
out  of  their  estate^  they  must  have  the  fee;  and  in  my 
opinion    these  words   are  not  to  be  conaidered   as 
creating  a  power,  but  as  giving  an  inteoest     The 
will  Mien  proceeds  to  make  some  provisbna  by  way 
of  trust  for  bis  daughter,  who  was  a  married  won(ian« 
It  is  posable  that  he  might  have  intended  that  the  in* 
terest  of  the  trustees  should  cease  when  £•  Lgmgm^ 
and  the  widow  both  died;  but  it. might  also  h^ve  been 
his  intention  that  they  should  take  an  estate  beycaoid  that     • 
period,  in  the  event  of  those  deaths  happening  befere 
Mrs*  Lo9^gmafC%  chUdren  had  attained  twenty-one  years* 
I  am  not  satisfied  that  that  was  not  his  intention ;  he 
evidently  meant  that  two-thirds  should  be  reserved 
from  the  personalty  till  that  period;   for  he  directs, 
that    that  ahoukl  be    paid  to,  and    divided  among 
the    childven,    on    their    attaining  twenty^one)   and 

it 
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1818*  it  seems  to  me  to  follow  from  these  words,  that  the 
P^       .   trustees  were  to  retain  the  principal  of  that  money, 

gainst  till  that  period.  This  makes  it  probable  that  the  tes- 
tator  meant  the  children  to  take  the  land  at  the  same 
period ;  but  I  am  by  no  means  clearly  satisfied  that  he 
actually  meant  to  restrain  the  estate  in  th^  trustees  to 
that  period.  Not  being  able,  therefore,  clearly  to  see 
what  less  estate  than  the  fee  the  trustees  took,  or 
even  what  less  estate  would  satisfy  all  the  objects  of  this 
will,  I  feel  myself  bound  to  give  effect  to  the  testator's 
first  words,  which  arc  free  from  all  ambiguity,  and  by 
which  the  trustees  took  a  fee.  I  am  therefore  of 
opinion  that  the  legal  estate  must  be  considered  as 
vested  in  the  heir  at  law,,  on  the  part  of  the  mother,^ 
and  that  the  plaintiff  cannot  recover. 

HoLROTD  J.  I  am  also  of  the  same  opinion,  that 
the  trustees  under  this  will  took  an  estate  in  fee.  The 
estate  is  given  to  them  and  their  heirs  in  trust,  and 
amongst  other  trusts  is  one,  that  they  should  *^  demise 
all  the  freehold  estates  for  any  term  they  should  think 
proper."  This  is  not  a  power ;  a  power  i»  an  authority 
to  dispose  of  the  estate,  or* of  the  interest  of  another 
person ;  but  this  is  given  to  them  to  let  for  any  term 
that  they  the  trustees  think  proper ;  they  are  to  receive 
the  rent  for  a  time  at  least  because  they  are  to  pay 
part,  viz.  one-third,  to  the  widow  during  her  life.  The 
lease  therefore  is  to  be  made  for  rents  payable  to  them^ 
and  not  to  another  person  for  whom  they  are  trustees. 
It  appears  therefore  not  only  from  the  words  of  the 
will,  which  are  words  of  trust,  but  also  by  the  circum- 
stance of  the  rents  being  receivable  by  ihem,  that  the 
leases  were  to  operate  out  of  the  estate  given  to  the 

trustees 
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trustees  themselves.  Now  such  leases  could  not  be  valid,  1818. 
unless  they  took  an  estate  more  than  commensurate 
with  their  duration ;  and  as  by  the  will  they  have  the 
right  to  grant  leases  for  any  term  of  years,  it  follows, 
that  in  order  to  make  such  leases  valid,  they  must 
take  an  estate  in  fee.  It  cannot  depend  upon  subse- 
quent events,  whether  they  are  to  take  an  estate  in  fee 
or  not,  because  they  must  take  that  estate  in  the  first 
instance,  on  the  death  of  the  testator.  I  am  therefore 
of  opinion,  that  in  order  to  effectuate  the  intention  of 
the  testator,  the  trustees  roust  have  on  estate  in  fee^  in* 
asmuch  as  such  an  estate  in  them  is  necessary  for 
enabling  them  to  execute  the  purposes  of  their  trust 

Judgment  of  nonsuit 


Doe,  on  the  Demise  of  Coleman,  against     Friday, 
Britain,  (a) 

Jp'JECTMENT  for  certain  messuages,  and  premises  A  trader  being 

in  the  county  of  Montgomery.      The  declaration  estate  tor  life, 

contained  two  counts  on  the  demises  of  /.  7".  Coleman  ;  ^  powefS*" 

one  on   the  1st  January  1814,  the  other  on  the  1st  twl'^i^nder, 

Astigust^  1816.    Plea,  general  issue.  The  cause  was  tried  "*  ^^*"^*  ^f 

^  <^  appointment, 

before  Burrougli  J.  at  the  last  Spring  assizes  for  the   to  himself  in 

fee;  after hav- 
county   of   Salop^  when  a   verdict  was  found  for  the    ing  committed 

plaintiff,  subject  to  the  opinion  of  the  Court  on  the  ruptcy,  upon 

following  case.  I^l^'Sl 

clared  a  bank- 
rupt, executes 
hi^  appointment  in  (krour  of  im  appointee  :  Held  that  all  his  interest  having  passed  to  the 
ws|gnccs  by  the  assignment,  that  such  appointment  was  void;  and,  therefore,  that  his 
assignee  imder  the  oommisaion  had  a  sufficient  legal  estate  to  maintain  an  ejectment. 

(a)  This  case  was  aigoed  at  Serjecmtt'  Inn. 

WUUam 
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ISl^S.  Wittiam  Herbert  being  sdaed  in  fee  of  die  premiaes 

""^  by  lease  and  release  of  the  30th  and  81st  December  1 807f 
Hf^iMt  and  by  a  fine  levied  pursuant  thereto^  conveyed  tiie 
premises  to  71  Bebb^  his  heirs  and  assigns,  Co  hold  th^ 
saoie  to  the  use  of  hixvt  his  heirs  and  assigns  for  ever» 
sutgect  to  a  proviso  for  redemption,  on  payment  of  1370/^ 
and  interest  The  principal  and  interest  remaining  due* 
T.  fybbia  1809  died,  and  his  estate  in  the  premises 
vested  in  his  son,  wlio  <»i  repaymait  of  principal  and 
interest,  reconveyed  the  same  to  a  trustee,  upon  tnwt  to 
h<dd  the  snoie  to  him,  his  heirs  aqd  asi^ns  to  the  use 
of  such  persQnss  and  for  such  estates  and  interest^  as 
WiUifm  Herbert  s^aould  appoint ;  and  in  default  of  such 
appointment  to  the  use  of  Herbert  and  his  assigns  for 
his  Ufe^  and  after  the  determination  of  that  estate,  by 
any  means  in  his  life*time,  to  the  use  of  the  trustee 
during  the  life  of  Herbert,  but  in  trust  for  him  and 
his  assigns ;  and  after  the  determination  of  that  estate, 
to  the  use  of  Herbert,  his  heirs  and  assigns  for  ever. 
Herbert,  after  thb  conveyance,  continued  in  possession 
of,  and  carried  on  a  considerable  trade  upon  the  pre- 
mises; and  on  the  20ih  September,  1813,  committed 
an  act  of  bankruptcy,  of  which  the  defendant,  on  tlie 
7th  October,  1813,  had  notice.  On  the  15th  and 
16  th  August,  1814,  Herbert  executed  his  power  of  ap- 
pointment in  favour  of  the  defendant.  On  the  30th 
Mctt/,  1 8 16,  a  commission  of  bankrupt  issued  against  Her^ 
bert,  and  he  was  afterwards  duly  declared  a  bankrupt, 
and  the  lessor  of  the  plaintiff  chosen  assignee;  to  whom 
the  commissioners,  on  the  13th  Jidy  1816,  assigned  the 
premises  by  bafgain  and  sale,  which  was  duly  enrolled 
in  the  Court  of  Chancery.  The  question  for  the  opi- 
nion of  the  Court  was,  whether  the  plaintiff  was  entitled 
15  to 
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to  recover;  if  so,  the  verdict  was  to  stand;  if  not,  a  non- 
suit was  to  be  eiitered. 

Peakeiiffik  to  have  argued  for  the  plaintiff,  but  the 
Court  called  on  the  other  side. 

Shidt  for  the  defendant.  The  bankrupt  here  had  a 
mere  power  of  appointment,  >^hich  the  assignees  could 
not  cOhipel  him  to  execute  in  favour  of  the  creditors, 
Thorpe  Y.  Goodall  {a) ;  and  the  bankruptcy  did' not 
deprive  him  of  the  right  to  execute  this  power,  and 
having  executed  it  in  favour  of  the  defendant,  the 
latter  is  in  by  the  origihardeed,  which  was  executed 
before  the  bankmptc}',  and  therefore  the  legal  estate 
is  vested  in  him. 

Bayley  I.  This  case  has  been  argued  in  a  very 
intelligible  manner. ;  but  when  we  come  to  consider 
it,  there  is  no  difficulty  whatever.  The  legal  effect 
of  the  conveyance  was  to  give  William  Herbert  an 
estate  for  life,  in  case  he  made  no  appointment, 
and  then  to  trustees  for  his  life,  with  remainder  to 
himself  in  fee.  Herbert  therefore  had  an  estate  for 
life  defeasible  in  the  event  of  his  making  any  ap- 
pointment. And  if  he  had  made  a  valid  appointment, 
undoubtedly  the  party  would  have  been  in  by  the 
Original  deed ;  the  bankruptcy  however  having  inter- 
vened, his  power  of  appoititment  was  gone;  from 'that 
period  he  became  incapable  to  pass  any  inttf  est  what- 
ever, all  his  interest  having  already  passed  to  his 
assignees.     The  appointment  therefore  made  in  Jpgust 

(a)   I7rw,388.  46U 

1814, 


96 


1818. 
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1814,  was  void  in  consequence  of  the  bankruptcy  which 
happened  in  Sqjtember^  1813,  and  therefore  the  case 
may  be  considered  as  if  there  was  no  power  of  ap- 
pointment in  the  original  deed,  and  consequently  the 
pkintifFin  this  case,  as  assignee  .of  £R?r£^r/|  has  a  suffi- 
cient estate  to  enable  him  to  maintain  this  acticn. 


Abbott  and  Holroyb,  Js.  concurred. 

Judgment  for  Plaintiffl 


Frtday, 
Nov.  6tb. 


Doe,  on  the  Demise  of  Wella&d  and  Others, 
against  Hawthorn,  (a) 

p^JECTMEMT  for  a  chapel  or  meetlbg-house  situate 
in  Dartford  in  the  county  of  Kent*  Plea,  not 
guilty.  The  cause  was  tried  at  the  Maidstone  Summer 
assizes,  181 7^  before  Lord  Ellenborougk  CJ.^  when 
the  jury  found  a  verdict  for  the  plaintifl^  subject  to 
the  opinion  of  this  Court,  upon  the  following  case: 

On   the   30th  September,    1795,   the  lessor  of  the 
plaintiff  tJoAn  WeUard,  was  possessed  of  a  piece  of  land 


"Die  owner  of 
knd  hftTing,  at 
hit  own  ex- 
pence,  built  a 
'•diapel,  which 
WM  used  for 
tiie  purpose  of 
pubuc  worship, 
aipil  the  congre- 
gation having 
subscribed  a  ' 
asum  of' money 
for  the  purpose 
<«f  enlarging 
.  andimprormg 
,  die  same,  he,  in 

connderation  that  the  money  so  subscribed  should  be  expended  for  that  purpose,  demised 
the  premises  by  lease  for  twenty-three  years,  reserving  a  pepper-corn  rent,  during  his  Ufct 
and  \0L  per  annum  after  his  death.  A  declaration  of  trust  was  afterwards  executed  by 
aome  of  the  lessees,  declaring  that  they  would  hold  the  premises  in  trust  for  the  congre- 
gation assembling  at  the  chapel,  and  that  in  case  the  public  worship  should  be  there  dis- 
continued, then  that  they  would  assign  the  premises  for  civil  purposes :  Held  that  this 
was  a  conveyance  for  die  benefit  or  a  charitable  use,  and,  therefore,  void  within  the 
9G.2*  C.36.  <.  1. 

Held  also,  that  neither  the  sum  agreed  to  be  expended  on  the  premises,  nor  the  rent 
leserved  at  the  death  of  the  lessor,  could  be  considered  a  full  consideration  paid  for 
the  lease,  so  as  to  bring  the  case  within  the  'id  section  of  that  statute. 

Held  also,  that  the  declaration  of  trust,  although  executed  only  by  some  out  of  the 
several  lessees,  wps  evidence  against  all  of  the  purpose  for  which  the  lease  was  granted. 

(a)  This  case  was  argued  at  SerjeanU*  /nn. 


at 


HAWtHo&jr. 
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at  Tkarifardy  for  the  residue  of  a  term  of  years^*  and         1818. 
being  so  possessed,  he  in  the  year  1790  erected  and        ' 
oompleted  at  his  own  expence  the  chapel  or  meeting-*        n^dnu 
house  in  question,  on  a  part  of  that  land,  and  in  the 
year  1806,  400/.  was  subscribed  by  the  congregation 
there  assembled  for  public  worship,  for  enlarging  and 
improving  the  same;  and  in  consideration  of  the  money 
being  so  subscribed,  and  that  it  should  be  expended 
for  the  aforesaid  purposes,  Weliard  agreed  to  grant  an 
underlease  of  the  chapel  for  a  term  of  years  by  way  of 
security  to  the  congregation  for  laying  out  so  large  a 
sum  of  money  upon  the  premises ;  and  accordingly  a 
lease  for  twenty-three  years  in  the  common  form  was 
executed  by  Weliard  to  twelve  persons  as  lessees  <<  of 
all  that  messuage,  tenement,  chapel,  or  meeting-house, 
situate  in  Dartfbrdy  and  which  then  was,  and  for  many 
years  past  had  been  used  as  a  place  for  the  worship 
of  Almighty  God,   by  a  society  or  congregation  of 
Protestants  assembling  under  the  patronage   of  the 
trustees  of  the  late  Countess  of  Huntingdon*^  college,'' 
Tendering  a  pepper-corn  rent  during  the  life  of  the 
lessor,  and  after  his  decease,  a  rent  of  10/.  per  annum 
for  the  remainder  of  the  term.     And  on  the  13th  day 
of  October  J  1806,  upon  the  back  of  the  said  lease  was 
indorsed  a  declaration  of  trust  purporting  to  be  by  all 
the  lessees,  but  which  was  in  Tact  only  executed  by 
four,  by  which   it  was  declared,    that    they  would, 
during  the  remainder  of  the  term,  stand  possessed  of 
the  chapel  or    meeting-bouse^    upon   trust,    for    the 
use  and  benefit  of  the  society  or  congregation  then 
assembling  at  the  chapel  or  meeting-house,  maintaining 
certain  doctrines  therein  particularly  described.     But 
that  in  case  the  society  or  congregation  of  Protestants 
Vou  II.  H  holding 
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1818i  hoUing  the  doctrines  aforesaid  should  be  totaUyduK 
solved  or  dispersed,  and  the  public  Worship  at  the 
chapel  discontinued  by  them  for  the  space  of  twelve 
calendar  months  together,  then  upon  further  trust, 
to  assign  the  premises  to  such  person,  and  far  such 
civil  purposes,  as  to  the  lessees  should  seem  meet,  or  the 
survivors  of  them  should  unanimously  agree.  The 
chapel  has  always  been  used  as  a  place  of  public 
worship  for  the  congregation  in  the  declaration  of 
trust  mentioned.  The  defendant  Sampson  HatxAkomj 
was  the  minister,  and  had  possession  of  the  cbapel. 
On  the  24th  day  of  March  last,  Wdlard  demand^ 
possession  of  the  defendant,  which  was  refused.  Thfe 
question  for  the  opinion  of  the  Court  was,  whether  the 
indenture  of  lease  of  the  29th  day  of  September,  1806, 
was  void.  . 

Chitty  for  the  plaintiff.  This  lease  is  void  within 
the  Stat.  9  G.  2.  c.  36.  5.  1.  It  is  granted  for  the  pur- 
pose of  supporting  a  chapel  for  public  worship,  for 
Protestant  Dissenters,  and  the  case  of  Doe  v.  Pitcher  {a\ 
.  is  an  authority  to  shew,  that  such  is  a  charitable  u«e 
within  the  meaning  of  the  statute.  This  statute  has 
always  been  construed  most  liberally,  Attomey-Generat 
v.  Graves  (i),  Durour  v.  MotUux  (c),  Morice  v.  The  Bi- 
shop  of  Durham,  (d)  It  lies  upon  the  defendant  to 
bring  himself  within  fhe  proviso,  which  directs  that 
that  act  shall  not  extend  to  the  purchase  of  any  interest 
in  lands  made  for  a  full  or  valuable  consideration, 
paid  at  or  before  the  making  of  the  conveyance  or 

(o)  2MartkaB,  61.  (6)  AmiL  \5S. 

(c)  rra.  tau  520.  (d)  9  Va.  406,--  lOVet.  532. 
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transfer.     This  cannot  be  considered  a  purchasei  nor  1818. 

was  there  any  consideration  paid  before  the  sealing  of  

the  lease»  nor  does  it  appear,  upon  the  facts  stated,  that  <^atvfsf 

there  ever  was  a  full  consideration,  for  it  cannot  be  as-  Hawxhoek, 
aumed  that  the  rent  reserved  was  a  full  consideration 
for  these  premises. 

Qfirypij  for  the  defendant.  If  the  lease  had  been 
granted  on  the  express  condition  that  the  premises 
should  always  be  used  as  a  meeting-house  or  chapel, 
the  case  of  the  Attomejf'General  v.  Graves  would  be 
a|i  authority  to  shew,  that  it  was  granted  for  a  chari- 
table use;,  within  the  meaning  of  the  statute.  Here, 
however,  the  lease  contains  a  simple  unconditional  de- 
mise of  the  premises  described  as  a  chapel  or  meeeting- 
houae,  with  the  usual  covenants  and  provisoes.  The 
lessees  have  the  entire  controul  over  the  property,  and 
are  at  liberty  to  convert  them  to  any  other  uses  they 
please  during  the  term.  They  may,  without  incurring  a 
forfeiture,  convert  them  even  into  a  public  theatre;  and  if 
the  lessees  may  apply  the  premises  to  any  use  they  think 
fit.  Doe  y.  Copesfake  (a),  is  an  authority  to  shew  that 
such  a  case  does  not  fall  within  the  statute.  The  lease 
itself  independent  of  the  declaration  of  trust,  does  not 
appear  to  be  granted  for  any  charitable  use,  and  the 
latter  cannot  affect  the  lessor ;  for  if  the  lessees  wish  to 
avoid  the  lease,  they  could  not  do  so  by  shewing  this 
declaration  of  trust,  which  was  their  own  act ;  besides, 
it  is  executed  only  by  four  out  of  the  several  lessees, - 
and  cannot  therefore  affect  the  others.  Assuming,  how- 
ever, that  this  lease  would  be  void,  within  the  enacting 

(a)  6£ajf,  3S8. 
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1818*  clause,  it  falls  within  the  proviso,  for  it  may  be  assumed 
that  the  400/.  was  laid'out  upon  the  premises,  and  that 

agaifut  that,  together  with  the  10/.  rent,  reserved  after  the 
death  of  the  lessor,  was  a  full  and  valuable  conskler- 
«tion« 

B^YLEY  J.  The  question  in  this  case  depends  upon 
the  construction  of  the  9  G.  2.  c.  S6.  ^.1.,  which 
enacts,  **  that  no  man's  lands,  &c.  shall  be  given, 
grahted,  aliened,  limited,  released,  transferred,  as- 
signed or  appointed,  or  anyways  conveyed  or  setded 
to  or  upon  any  person  or  persons,  bodies  politic 
or  corporate,  for  any  estate  or  interest  whatsoever, 
in  trust  or  for  the  benefit  of  any  charitable  uses 
whatsoever,  unless  such  conveyance  be  made  by  deed, 
sealed  and  delivered,  in  the  presence  of  two  or  more 
credible  witnesses,  twelve  months  before  the  death  of 
the  donor  or  grantor,'  and  be  enrolled  in  the  Court  of 
Chancery,  within  six  calendar  months  after  the  exe- 
cution thereof."  It  is  admitted,  that  if  this  lease  come 
within  the  former  part  of  the  ckuse,  it  is  void,  inas- 
much as  the  provisions  of  the  act  have  not  been  com- 
plied with,  and  the  question  therefore  is,  whether  it  was 
conveyed  for  the  benefit  of  a  charitablr  use.  Now,  to 
ascertain  tbe  purpose  for  which  the  lease  was  made,  we 
must  see,  first,  the  situation  of  the  parties  at  the  time ; 
then,  what  was  the  thing  granted ;  and  lastly,  the  de- 
claration of  the  lessees  to  whom  the  grant  was  made.  It 
appears,  from  the  case,  that  in  )  796',  Wellard  had,  at 
his  own  expence,  erected  a  chapel,  and  that  400/. 
had  been  subscribed  for  the  making  of  improvements 
by  the  congregation,  and  that  the  lease  was  executed  as 
a  security  to  the  congregation,  for  laying  out  so  lar|(e 
8  a  sum 
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a  sum  of  money  upon  the  premises.  The  motives,  there-  1818. 
fi>re^  which  induced  WeUard  to  grant  the  lease  were^ 
that  the  chapel  might  be  enlarged  and  improved  as  a 
place  of  public  worship ;  and  he  agreed,  that  the  con*^ 
gr^ation  should  have  the  lease,  as  a  security  foe  the 
money  they  were  about  to  lay  out  on  the  premises, 
which  were  to  continue  to  be  used  as  a  place  &r  plublic  ' 
irorship.  The  lease  itself  then  describes  the  subject 
mutter  of  the  conveyance  as  a  chapel  or  meeting-house^ 
which  then  was  and  had  been  used  as  a  place  of  public 
worship,  and  there  is  then  a  reservation  of  a  pepper- 
com  rent  during  the  life  of  the  lessor^  and  upon  his 
•death,  10/L  per  annum  during  the  remainder  of  the 
term.  It  has  been  argued,  that  this  roust  be  taken  to 
be  ^  ftdl  consideration  for  the  granting  of  the  lease,  an4 
that  this  case,  therefore,  comes  within  the  exception  of 
the  act  of  parfiament  When  the  plaintiff  has,  however, 
once  established  that  this  is  a  charitable  us^  it  lies  upon 
the  defendant  to  bring  himself  within  the  exception;  but 
it  is  quite  impos»ble  to  say,  that  this  was  a  full  and  Var 
luable  consideration.  WeUard  had,  at  his  own  expence^ 
built  this  chapel  upon  his  own  land,,  and  400/.  having 
been  .subscribed  for  the  improvement  of  that  chapel» 
he  parts  with  the  premises  for  twenty-three  years,,  with- 
out receiving  any  remuneration  whatever,  in  the  event 
of  his  living  to  the  end  of  the  term,  and  if  he  die^ 
then  his  executors  are  to  receive  10/.  per  annum  during 
the  residue  of  the  term.  The  purposes,  therefore,  for 
which  the  lease. was  to  be  made,  is  stated  on  the  case, 
and  if  that  only  had  been  stated,  without  adding  the 
.declaration  of  trust,  I  should  have  thought  that  this 
case  came  within  the  act  of  parliament.  I  take  it  to 
be  quite  dear,  that  it  is  not  necessary^  that  the  pur-^ 

H  3  pose 
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pose  should  appear  upon  the  fiioe  of  the  inalniment  i^ 
self,  for  if  it  were  60»  the  statute  might  always  be 
evaded.  Then,  if  we  look  to  the  declaration  of  trusty 
it  puts  the  matter  beyond  aU  doubt,  for  the  purposesK 
for  which  the  lease  was  granted  are  there  [specifically 
described,  and  clearly  amount  to  a  charitable  use ;  and 
although  the  premises  may  cease  to  be  used  for  public 
worship,  yet  the  lease  having  been  originally  granted 
for  a  charitable  use,  is  void.  It  has  been  argued,  too,. 
that  the  declaration  of  trust  having  been  executed  by 
four  only  out  of  the  several  lessees,  is  only  evidence 
against  those ;  but  I  take  it  to  be  clear,  that  the  de- 
claration of  one  of  the  lessees  is  evidence  against  alt 
as  to  the  purpose  for  which  the  lease  was  taken. 
Under  these  circumstances,  I  have  no  doubt,  that 
this  lease  is  void,  within  the  9  G.  2.  c.  36.  s.l.;  and 
that  being  so,  there  must  be  judgment  for  the  plaintiffl 


Abbott  J.     If  the  Court  were  ta  hold  this  lease 
good  they  would  establish  a  precedent  by  which  the 
provisions  of  the  23  H.  8.  c.  10.  and  the  9  6.  2.  c.  36«. 
would  be  rendered  nugatory.    The  lease  does  not  in 
'itself  contain  any  declaration  of  the  use  or  purpose  for 
which  it  is  granted.     I  take  it  to  be  quite  clear,  how* 
ever,  that  in  order  to  learn  that  purpose  the  Court  may 
'  look  not  only  at  the  instrument  itself,  but  «t  the  acoom* 
panying  facts  both  before,  at,  and  after  the  exeention 
of  the  lease.     The  intention  of  the  grantor  is  to  be  in- 
ferred from  his  acts.     Looking  at  the  facts  before  die 
execution  of  the  lease^  we  find  that  the  chapel  was 
erected  by  the  lessor  for  the  use  of  a  congregation  of  a 
particular  description,  that  that  congregation  had  sub- 
scribed 
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acribed  a  sum  of  money  witb  a  view  of  improving  the        1818. 

chapel^  and  that  it  was  agreed  that  they  should  hold       ^ 

the  same  for  the  purpose  of  carying  on  a  certain  species        qgai^ 

of  reh'gious  worship  for  the  period  mentioned.     This 

took  place  before  the  declaration  of  trust  was  indorsed 

on  the  back  of  the  lease.    In  furtherance  of  the  object 

of  that  instrument,  the  indorsement  was  prepared,  which 

was  intended  to  be  executed  by  all  the  lessees,  and 

which  states  that  the  lease  was  granted  in  order  that 

the  premises  might  be  used  by  the  whole  of  the  congre-^ 

gadon  as  a  place  for  die  celebration  of  divine  worship. 

We  have  therefore  one  piece  of  evidence  which  cannot. 

deceive  us  as  to  the  use  which  was  the  object  of  this 

leasee  and  it  is  clearly  either  a  superstitious  use  within. 

the  Stat  23  i7.  8.  c.  10.,  or  a  charitable  use  within  the 

9  6. 2.  c.  S&;   and  if  it  falls  within  the  provisions  of 

either  of  these  statutes,  the  lease  is  void.    And  it  does 

not  come  within  the  exception  in  9  G.  2.  c.  86.,  for  no^ 

money  was  actually  paid  to  the  lessor  as  a  consideration 

for  granting  the  leasee    Upon  the  whole,  therefore^. 

I  am  of  opinion  that  this  lease  is  void,  and  that  the 

lessor  of  the  plaintiff  is  entitled  t0  recover. 

HoiAOTD  J.  I  am  also  of  opinion  that  this  lease  is 
void.  It  is  a  general  principle  of  law,  with  reject  to 
deeds,  thslt  where  a'  statute  mak^a  them  void  as  for  cha- 
ritable or  superstitious  usesy  or  where  they  are  void  by 
the  common  law  as  contra  bonos  mores,  that  the  proof 
of  thdr  invalidity  may  be  collected,  not  only  from  the 
instnuDent  itself  but  from  circumstances  which,  though, 
they  do  not  qipear  upon  the  fisuse  of  the  deed|  may  be 
taken  inta  consideration.  Then  what  are  the  facts  of 
this  case  ?  It  is  stated  that  4001.  had  been  subscribed. 

H  4  by 
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1818.         by  the  congregation,  for  the  purpose  of  enlarging  and 
*Tr  improving  the  chapel  for  public  worship.     I  take  that ' 

against  to  mean  an  enlargeoient  and  improvement  for  their 
more  conveniently  witnessmg  the  performance  of  pubuc 
worship  there.  Then  it  is  further  stated  as  a  consider^ 
ation  for  the  grant  of  the  lease,  that  this  money  was  to 
he  expended  Jisr  the  purposes  aforesaid  s  that  is,  for  the 
enlarging  and  improving  the  chapel  for  public  worship. 
If  so,  the  400/.  was  not  a  valuable  consideration  paid  to 
the  landlord  for  granting  the  use  of  his  premises 
but  was  money  laid  out  for  the  purpose  of  enlarging 
the  building  for  public  worship,  which  was  for  the  con- 
venience of  the  congregation  themselves,  without  any 
reference  whatever  to  the  interest  of  the  landlord* 
Then  if  the  lease  were  made  by  him  for  that  purpose, 
it  is  clearly  a  charitable  use  within  the  9  G.  2.  c.  SS. 
s,l*  As  we  are  not  bound,  however,  to  confine  our- 
selves to  the  instrument  itself,  and  may  even  look  to  in- 
dependent cirumstances  to  learn  the  object  of  the  Ie»- 
^  sor,  we  may  have  recourse  to  the  declaration  of  trust, 
and  that  contains  the  acknowledgment  of  four  out  of 
the  several  lessees,  that  the  lease  was  granted  for  a  pur- 
pose which  in  point  of  law  is  a  charitable  use.  Upon 
these  grounds,  I  am  of  opinion  that  the  lease  is  void. 

Judgment  for  the  Plaintiff. 


roNunng. 
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'  TwYNAM  against  Pickard  the  Younger,  (a)      Friday, 

QOVENANT.     Declaration  stated,  that  one  H.  N.  CoTaantwiU 

MiddleUm  being  seised  in  fee  of  the  premises,  de-  ^ign^  of  £~ 

xntaed  the  same  by  lease  to  the  defendant  for  fourteen  !J]Jf2r*tfitfde- 

years.  and  that  the  defendant  covenanted  to  repair,  &c.  ™>*^  premiMi, 

•^  .  "^  against  the 

The  declaration  then  stated  the  entry  of  the  defendant   letMe  for  not 

upon  the  premises,  the  reversion  still  remaining  in 
Middteton,-  that  the  latter  by  lease  and  release  con- 
veyed his  reversion  to  W.H*  and  ff^  T.  in  fee;  that 
they  became  seised  of  the  reversion  in  fee^  and  that 
they  on  the  15  th  day  of  Februaty^  1810,  by  lesise 
and  release,  conveyed  to  the  plaintiff  the  reversion 
oipwrl  of  the  said  d^miud  premises^  whereby  he  became 
seised  of  the  reversion  ^  that  part  of  the  premises  in 
fee.  The  declaration  then  alleged  breaches  of  co- 
venant for  not  repairing  that  part  of  the  premises,  the 
reversion  of  which  had  been  conveyed  to  plaintiff. 
General  demurrer  and  joinder. 

Sdnxyn^  in  support  of  the  demurrer,  stated  the  ques^ 
tions  to  be,  first,  whether  an  action  of  covenant  could  be 
maintained  at  common  law  by  the  assignee  in  fee  of  the 
reversion  of  part  of  the  demised  premises,  for  breaches  of 
covenant  contained  in  the  original  indenture  of  denuuBe, 
such  breaches  relating  to  that  part  of  the  premises,  the 
reversion  whereof  had  been  conveyed  to  the  assignee : 
and  if  not,  then,  secondly,  whether  such  an  action  be 
maintainable  under  the  slat.  32  H.  8.  c.  34.     As  to  - 

(a)  Tins  case  ytwk  arfued  at  Serfeanit*  Iwu 

the 
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1818*        ^^^  ^^^  quesUoOy  it  appears  by  the  preamble  of  the 
statute  of  the  32  H.  8.,  that  an  action  of  covenant  bj 
an  assignee  of  the  reversion  of  the  whole  of  the  pre- 
PioKAftD.       mises,  did  not  lie  at  common  law.     And  Barker  v* 
JOamer  (a),    7%ra2f  v.  ConaoaU  (b\    and   Tkursfy  v. 
Plani  {c)f  are  authorities  to  shew  that  such  an  action 
was  not  maintainable.     But)  secondly,  an  action  of 
covenant  cannot  be  maintained  by  an  assignee  of  the 
reversion  of  part  of  the  demised  premises  under  the 
statute  of  32  H.  8.     In  Bae.  Abr.  tit.  Covenant^  (E.  6.}; 
it  is  laid  down,  that  the  statute  of  32  H.  8.  does-  not 
extend  to  grantees  of  the  reversion  in  part  of  the  land.. 
And  in  Harg.  Co.  UtL  215.  b.  note  1 18.,  the  distinction 
is  tak^i  between  the  grantee  of  part  of  the  reversion 
in  the  whole,  and  the  grantee  of  the  whole  estate  in 
reversion  in  part     In  the  former  case^  the  grantee  is 
an  assignee  within  the  statute,  and  may  take  advantage 
of  a  condition,  but  in  the  latter  he  is  not.     That  a 
grantee  of  part  of  the  reversion  in  fee,  as  for  instance 
a  grantee  of  the  reversion  for  years,   is  within   the 
statute,  is  clear  from  the  case  of  Jttoe  v.  Hemmings  {d)y 
but  then  he  must  be  a  grantee  of  the  whole  estate 
demised.     And  the  words,  «  or  any  parcel  thereof, " 
mentioned  in  the  second  section  of  the  statute   of 
32  H.  8.,  refer  to  the  assignees  of  "  farmers,  lessees,, 
and  grantees  of  lordships,  &c.,*'  and  cannot  be  held  to 
extend  to  the  assignees  of  lessors  or  grantors.     It  is 
true  that  Lord  Chief  Baron  Conyns^  in  his  Digest  j  {XXU 
Covenant^  (B.  8.)  lays  it  down,  that  covenant  lies  by  an 
assignee  of  part  of  the  estate  demised.     But  it  appears 

(o)  3  Mod.  53fl.  (b)  I  ras.  165. 

(e)  I  SnauL  240.n.5.  (d)  S  jBWi^.  $B1. 
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ihat  he  eouidered  the  point  doubtful^  lor  when  he  1818. 
dies  his  authority  tar  the  position  he  prefixes  to  it  a 
<<  semble ;"  and  on  referring  to  his  authority,  which 
is  Sherewood  4Mid  Nonm^  case  (a),  the  question  which 
was  there  raised  was  whether  an  assignee  of  pared  of 
the  reversion  could  maintain  covenant,  and  that  ques- 
tion was  adjourned.  And  in  an  anonymous  case  (6), 
where  a  warren  in  fee  extending  into  three  towns  was 
leased  by  deed  rendering  rent,  and  the  lessor  after^ 
wards  granted  the  reversion  of  the  warren  in  one  of 
the  towns,  and  the  lessee  attorned,  it  was  held  that  as 
the  original  contract  could  not  be  apportioned,  neither 
the  grantor  nor  the  grantee  should  have  any  part  of 
the  rent  during  the  term. 

Moore^  contriL  As  to  the  first  questioui  the  pre* 
amble  of  the  statute  certainly  shews,  that  this  actkm 
was  not  maintainable  at  common  law.  But,  secondly, 
xhe  statute  confers  this  remedy  upon  the  assignee  of 
the  reversion,  altbough  he  be  assignee  only  oi  part 
of' the  demised  premises.  That  statute  gives  to  the 
-assignee  the  same  remedy  that  the  lessor  would  ha'v^ 
had;  and  as  the  lessor  in  this  case  might  have  sued 
upon  the  covenant,  so  may  bis  assignee.  And  such 
a  construction  of  the  statute  is  favourable  to  alienation. 
There  is  no  express  decision  in  point,  but  the  wordt  of 
the  statute  being  general,  it  is  open  to  the  Ciourt  to 
give  that  construction  which  may  best  effectuate  the 
general  object  The  second  section  of  the  statute 
provides,  *'  that  the  lessee  or  his  assignee  should  have 
a  remedy  by  action  of  covenant,  against  the  aissignee 
of  the  reversioii  of  part,"  yet  it  is  contended,  that  the 

(a)  1  L€<m,  250i  (&)  3  Lum.  1. 
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1818.  ktterhas  no  reciprocal  remedy;  and,  consequently^ 
if  the  original  le^ee'had  covenanted  to  repair,  tke 
assignee  of  the  reversion  of  part  would  hate  been  de- 
prived of  all  remedy  upon  the  covenant  In  Kitchen 
and  Knight  v.  Buckfy  (a),  where  the  lessor  had  granted 
one  half  of  the  reversion  to  Kitchen^  and  the  other 
half  to  Knightj  who  joined  in  an  action  of  covenant 
against  the  lessee  for  not  repairing,  it  was  moved 
in  arrest  of  judgment,  that  being  tenants  in  coihmon 
they  could  not  join  in  an  action,  bttt  the  Court 
adjudged  that  they  might,  as  the  action  was  merely 
personal.  Now  that  question  could  not  have  arisen^ 
,if  the  assignee  jof  the  reversion  of  part  could 
not  sue  at  all  or  alone  i  for  if  the  remedy  is  once 
suspended  it  is  extinguished  for  ever.  The  ques- 
tion then  occurs,  is  a  covenant  divisible  ?  That  a 
covenant  is  divisible  as  far  as  regards  the  covenantor 
is  clear  from  the  case  of  Congham  v.  Kii^  {b\  which 
case  was  dted  and  approved  of  by  Lord  EUenborough^ 
in  that  of  Stevenson  v.  Lombard,  (c)  Then  if  a  co- 
venant is  divisible  as  to  the  covenantor,  a  fortiori,  it 
is  so  as  to  the  covenantee.  As  to  the  case  of  a  con- 
dition, no  inference  by  way  of  analogy  can  be  drawn 
-from  it,  because  a  condition  being  in  the  nature  of  a 
pebalty  or  forfeiture  cannot  be  apportioned  or  divided, 
Co.  Litt.  215.  a.,  £^.  309.  a. 

Selwfn^  in  reply.  By  the  assignment  of  the  reversion, 
the  privity  of  contract  is  destroyed.  Bordv.  Cudmore.  (rf) 
The  legislature  has  used  different  language  in  the 
first  and  second  sections  of  the  statute.     The  first 


(o)  1  X«fc  109.  (6)  Cn,  Oar.  SSS. 

(c)  2  Eatt,  590.  (d)  Cro,  Car.  185, 


section 
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iecdonis  conJBned  to  the  assignees  of  the  reversion  of        1818. 
the  wholes  but  the  second  section  applies  to  assignees        -^— 
of  the  reversion  of  a  part  of  the  estate.    In  Kitchen  v.      )  ajgowjT 
Buddy,  this  question  was  not  raised.  If  the  construction 
contended  for  by  the  other  side  should  be  put  upon  this 
statute,  the  lessor  may  subject  his  lessee  to  a  multiplicity 
of  actions  against  his  consent,  for  the  lessee  will  be  sub- 
jected to  as  many  actions  as  the  lessor  may  choose  to 
divide  the  reversion  into  parts. 

-  Batubt  J.  Although  it  has  never  been  expressly 
decided,  that  the  assignee  of  the  reversion  of  part  of 
the  demised  premises  can  maintain  this  action  against 
the  lessee^  yet,  when  the  question  comes  fairly  to  be 
considered,  I  cannot  entertain  any  doubt  that  covenant 
will  lie  both  by  and  against  the  assignee  of  the  rever- 
sion of  part  of  the  premises.  The  32  H.  8.  c.  34.  5.  1., 
enacts,  *<  that  the  grantees  or  assignees  of  any  reversion 
or  reversions,  shall  have  the  like  advantages  against  the 
lessees  by  entry  for  non-pa}rment  of  the  rent,  or  for 
doing  of  waste  or  other  forfeiture,  and  also  shall  have 
all  such  like  and  the  same  advantage,  benefit,  and  re- 
*nedies,  by  action  only,  for  not  performing  of  other 
conditions,  covenants,  or  agreements  contained  and 
expressed  in  their  leases,-  demises,  or  grants  against  the 
lessees,  as  the  lessors  or  grantors  themselves  might  have 
had  at  any  time."  The  words  therefore  apply  to  con- 
ditions as  well  as  to  covenants,  and  are  sufficiently  large 
to  include  persons  who  are  grantees  of  the  reversion, 
either  of  the  whole  or  part  of  the  property,  which'  is 
the  subject  of  Uie  lease.  That  part,  however,  which 
applies  to  conditions  which  in  their  very  nature  are 
entire,  is  necessarily  confined  to  the  assignees  of  the 

reversion 
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« 

]818;  revflriiQnQ£  the  whole  of  ttiepremiaes.  The  authoHUeft 
cited  in  the  course  of  the  argument,  to.  shew  tbttt  Ibe 
assipiees  of  the  reversion  of  part  are  not  withio  the  ectt 
were  cases  of  conditions,  and  do  not  apply  to  covenants* 
I  do  not  agree  to  the  distinctton  taken  in  the  avgu- 
Uf^atf  between  the  first  and  second  sections  of  the  a(Ct» 
for  the  words  used  in  both  sections  are  substantially  the 
uana,  and  must  receive  the  same  cfmstructipn*  The 
only  difierence  is»  that  the.  words  in  the  first  fsectioi^ 
apply  to  the  assignee  of  the  reversion ;  those  in  the 
second  sectioni  to  the  assignee  of  the  term*  Then, 
eecoept  in  cases  where  the  construction  of  the  statute  is 
cmfined  by  the  use  of  the  word  condition,  and  the  na- 
ture of  the  ihinib  there  is  no  good  reason  why  the  word 
assignee  in  die  statute  should  not  be  held  to  extend  to 
the  assignee  of  die  reversion  in  part,  as  well  as  of  the 
whole  of  the  prenrises.  In  Fabner  v.  Edwards  (a),  it 
was  held,  that  the  assignee  of  part  of  the  premises  from 
the  lessee  might  maintain  covenant  against  the  lessor ; 
and  there  BuUer  J.  considered  the  remedies  as  mutual. 
In  Qmgham  v.  JSSi^,  it  was  hejd,  that  the  lessor  might 
mamtain  covenant  against  the  assignee  of  part  of  the 
premises  demked*  These  authorities  seem  to  shew, 
that  the  severance  of  the  estate  demised  does  not  take 
away  the  mutual  remedies.  I  have  always  understood 
it  to  be  clear  law,  that  covenant  was  maintainable  by 
the  assignee  of  the  Tevensiwi  in  parL  In  Kiicheny. 
Buckfy^  this  objection,  if  vahd,  would  have  succeeded ; 
and  it  can  hardly  be  supposed,  that  if  it  had  been  con- 
sidered valid,  it  would  have  been  overlooked.  In  Pyoi 
v.JLady  St.  John  {b\  a  person  seised  in  fee  of  one 

(a)  \  DougL  187.  (6)  Cro.  Joe.  329. 

mes- 
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meaniage,  and  possessed  of  a  term  of  yters  in  other  ISI^^ 
premises,  demised  bodi  for  ten  years  to  Lady  St.  Jokn^  j^^^ 
by  one  leas^  and  then,  by  separate  deeds,  cottveyed  the        H^nst 

PiCKABS. 

reversion  m  fee,  and  the  reversion  for  years  to  Pyoi» 
On  an  action  of  covenant  being  brought,  it  was  ob- 
jected, that  Pjfot  onght  to  have  brought  several  actions, 
but  no  objection  was  taken,  that  he  was  possessed,  by 
each  sqiamte  deed,  only  of  the  reversion  of  part  of 
the  premises.  The  Court  held,  that  diongh  be  might 
have  brought  several  actions,  still  the  bringing  only  one 
action  was  well  enough.  But  if  tl^is  objection  had  been 
valid,  that  decision  could  not  havetaken  place ;  became 
it  would  have  been  an  obvioub  answer  to  say,  that  se- 
veral actions  would  not  lie,  inasmuch  as  in  each  it  must 
have  appeared  that  I^  was  only  assignee  of  the  re- 
version in  part.  Upon  authority,  therefore^  as  well  as 
principle^  I  am  of  opinion,  that  this  action  is  main- 
tainiMe;  and,  therefore^  diat  there  must  be  judgment 
f<»'  the  piaintiffi 

Abbott  X  I  am  of  the  same  opinion.  The  statute 
makes  no  material  distinction  between  the  assignee  of 
the  reversion  and  the  assignee  of  the  term.  It  has 
been  dedded,  that  the  assignee  of  part  of  the  premises 
tor  Ae  term  may  mainuin  this  action,  and  it  therefore 
appears  to  me  to  follow  that  the  assignee  of  the  re- 
version of  part  may  do  ihb  same^ 

HoLROYD  J.    I  am  also  of  opinion  that  this  action  is 
maintainable.     The  cases  cited  in  argument  apply  only 
to  conditions,  with  respect  to  which  the  stattRe  ex- 
pressly enacts*  <*  that  assignees  shall  have  the  like  ad- 
vantages 
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1818.         vantages  against  the  lessees  by  entry  for  non-payment 
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of  rent,  or  for  doing  of  waste  or  other  forfeiture,  as  the 
againMt  leesors  would  have  had/'  Now  if  the  lessor  assigned 
the  reversion  of  part  of  the  premises  to  another,  his 
right  of  entry  would  be  gone,  for  in  Knighfs  case  {a\ 
it  was  expressly  held,  that  the  severance  of  any  part  of 
the  reversion  destroyed  the  whole  condition  (which  was 
entire,  and  the  breaeh  of  which  gave  one  entire  right  of 
entry  into  the  whole  premises  on  non-payment  of  rent ;) 
that  being  so,  the  lessor  at  common  law  would  have  no 
right,  in  such  a  case,  to  vacate  the  lease  by  entry,  and 
consequently  his  assignee  would  not .  have  that  right 
under  the  statute.  But  that  does  not  apply  to  the  case 
of  covenants,  for  three,  although  the  lessor  has  granted 
away  part  of  tlie  demised  premises,  still  at  common 
law  he  might  maintain  covenant  against  the  leasee^  and 
therefore  it  seems  to  me,  that  his  assignee  of  part  of 
the  demised  premises  is  entitled  under  the  statute  to 
maintain  that  action. 

Judgment  for  Haintiff.  (&) 

(a)  5  Coke,  55.  b. 

(b)  In  Shepherd's  TouehHone,  176.»  the  following  is  stated,  among 
the  covenanti  of  which  grantees  shall  take  advantage  by  the  atat. 
H.  8.  :  «  As  where  a  lessee  for  life  or  years  doth  covenant  with  his 
heirs  to  keep  the  houses  demised  in  good  reparatioD)  or  the  like,  and 
after  the  lessor  doth  gnnt  away  the  leversion  of  all*  or  part  ef  |Ae 
houses  to  /.  S.t  in  this  case  J.  S.  shall  take  advantage  for  any  breach 
of  the  covenant  in  his  time,  but  not  for  any  breach  before  the  time  the  • 
mrenion  was  granted."   And  Pime*B  case,  Mich,  8  J!ae.  is  dted. 
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Rees  against  Warwick.  stuunk^, 

.  Nov.  7th. 

A  SSUMPSIT,  by  die  indorsee  of  a  bill  of  exchange  Whm  the 

against  the  acceptor.      The  bill  was  drawn  by  wu^'i^to 

Dennisonf  Benson^  and  Co.  upon  the  defendant,  pay-  **'*.**^  ^ 

able  two  months  after  date  to  tlie  order  of  Johnson  bad  Taiued  on 

and  Ca,  and  by  the  latter  indorsed  over  to.  the  plain-  «moimt»  and 

titf.    Plea,  general  issuew  '  ^to^I** 

At  the  trial  at  the  last  Lancaster  assizes  before  Bay-  ^SS"|^ 

fey  J.,  if  appeared,  that  on  the  4th  of  Mat/^  the  day  after  ^^^^  »- 

the  biQ  was  drawn,  the  drawers  wrote  the  foUowii^  bUiahaUbatv 

letter  to  the  defendant*     **  Yesterday  we  valued  upon  Hdd  that  thcM 

yoo,  fiivonr  JV.  Johnson  and  Co.  two  months  for  10«.  TSiiT^id"" 

whkh  please  io  hinumrJ'    In  reply  to  which  the  defend-  ^^  "^^  '^^'^ 

^  ^  '*  to  an  accept- 

ant  wnKe  word  <<  your  bill  lOCtf.  to  ^.  JoAnion  and  Co.  aaoeofthebai. 

skaUhaxa  attention.'*    Befbre  the  laH  letter  had  ^rived  though  an  m>. 

the  bOI  had  been  in  the  possession  of  Johnson  and  Cob ;  UmZl^m 

but  die  letteir  was  afterwards  communicated  to  them,  ^^|^  ^ 

and  by  them  to  the  plaintiff  previously  to  the  bill  being  ^^^^^^ 

indorsed  over  to  hiid.    The  karned  Judge,  at  the  trial  terms  of  the 

letter  do  noC 

hMf  first,  that  in  older  to  make  this  an  aoeeptanoe  the  admit  of  doqbt, 
letter  oi:^ht  to  have  been  written  t^  the  payee,  and  not 
to  die  drawer  of  the  Ml;  itnd,  secondly,  that  the  phraae 
^  shaft  have  Mention,''  did  not  amount  to  an  accept- 
satee,  but  left  It  still  4ipen  to  the  defimdant  to  refuse  to 
accept  the  Mil.  On  itt  being  suggested  that  in  the 
dealttigs  between  these  parties,  these  particular  words 
had  tneant  the  ttcceptance  of  the  bill  to  which  they  wete 
applied,  he  permitted  other  letters  written  by  the  de- 
fendant to  the  drawee,  concerning  other  bills  which  had 
tieen  paid  by  him,  to  be  given  in  evidence,  in  order  to 
Vol.  11.  I  ►*-  prove 
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18 18.  prove  that  fact.  Bat  it  appeared  that  in  those  letters 
different  expressions  had  been  used,  and  the  jury  were 
of  opinion  that  the  words  "  shall  have  attention"  had 
not,  as  betweeh  these  parties,  clearly  and  unequivocally 
signified  the  acceptance  of  a  bill.  The  learned  Judge 
thereupon  directed  a  nonsuit,  with  leave  to  move  to 
enter  a  verdict  for  the  plaintiff^  in  case  the  Court  should 
be  of  a  different  opinion.     And  now 

Richardson  moved  accordingly.  It  is  clear  that  a 
bill  of  exchange  may  be  accepted  by  a  letter  written  to 
the  drawer,  and  that  too,  after  he  has  parted  with  the 
bill.  That  appears  from  the  cases  of  Powell  v.  MoH" 
nier  (a),  and  Wynne  v.  Baikes  (ft).  Then  if  so,  the  only 
riemainiDg  question  in  this  case  will  be,  whether  tlie 
letter  of  the. defendant  amounted  to  an  acceptance  of 
the  bill.  There  is  no  particular  form  of  words  neces- 
sary for  this  purpose^  It  appeared  on  the  trial,  that 
other  letters,  respecting  other  bills,  had  been  written 
by  the  defendant,  in  some  of  which  he  had  said  that  the 
bills  *^  should  have  attention,"  in  others  that  diey 
**  should  meet  protection ;"  and  all  these  bills, had  been 
paid.  Now,  with  respect  to  the  present  bill,  the  case 
stands  thus.  The  drawers  wrote  ^€frd  to  the  defend- 
ant that  they  bad  drawn  a  bill  upop  him,  and  added, 
^  which  please  to  honour."  And  his  answer  to  it  wasy 
that  the  bill  <^  should  have  attention."  The  fair  import, 
therefore,  of  that  is,  that  it  amounts  to  a  promise  on 
his  part,  that  the  bill  when  presented  to  him  should  be 
honoured.  And.  that  would  be  an  acceptance  of  the 
.bill  by  him. 

(a)  1  jitk.6ll.  (6)  SEaa,Sl4. 

Abbott 
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ABB6tT  €•  J.     I  have  ho  desire  to  break  in  on  the         1818» 
audiority  of  the  two  cases  which  have  been  cited ;  but  I        ' 
think,  that  if  a  letter  written  to  the  drawer  of  a  bill  of        against 
exchange,  aftet  he  has  parted  with  it,  is  to  be  holden 
to  amount  to  an  acceptance  of  the  bill,   that  letter 
ought  to  be  in  terms  which  do  not  admit  of  any  doubt. 
In  both  the  cases  referred  to,  there  was  no  doubt ;  for 
in  Powell  v.  Monnier^  the  letter  stated,  ^<  that  the  bill 
shppld  be  dply  honoured."     And  in  Wynne  v.  Raikes^ 
,  **  that  the  defendants  would  accept  or  certainly  pay  the 
bilL'*  But  here  the  defendant,  in  his  letter,  says  <*  your 
bill  for  100/.,  in  favour  of  fV.  Johnson  and  Co.,  shall 
have  attentionJ*     The  phrase  *^  shall  have  attention," 
is  at  least  ambiguous;  it  may  mean,  that  the  defend- 
ant would  examine  and  enquire  into  the  state  of  the 
accounts  between  them,  for  the  purpose  of  ascertaining 
^whether  he  would  accept  the  bill  or  not.     IF,  indeed,  it 
could  have  been  shewn,  that  these  wprds,  either  ge- 
nerally in  the  mercantile  world,  or  as  between  these 
individual  parties, ,  meant  an  acceptance  of  the  bill  to 
•  which  they  related,  the  case  would  have  been  different. 
But  that  has  not  been  done.     It  is  true^  indeed,  that  « 
several  letters  were  produced  at  the  trial  for  that  pur- 
pose, but  in  those  letters,  the  forms  of  expression  used 
by  the  defendant- varied.   At  all  events,  the  utmost  that 
could  be  done,  would  be  to  leave  those  letters  (as  they 
were  left)  to  the  jury,  for  them  to  draw  the  conclusion 
as  to  the  meaning  of  the  words  used;  and  it  appears 
that  the  jury  thought  that  the  meanibg.of  the  words 
*'  shsU  have  attenrtion,"  was  by  no  means  clearly  and 
ane^ivQcally  an  acceptance  of  the/bill.    UiUess  that 
is  the  clear  and  unequivocal  meaning  of  those  words, 
the  plaintiff,  in  my  opinion,  is  not  entitled  to  recover. 

I  2  HoL- 


Wabwic*. 
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1819.  HdLROYD  J.    I  am  of  the  same  opiilioD.    The  tery 

~~^  eircumsUncei  that  it  has  been  so  often  lamented  that 
tigakut  any  thing  short  of  a  written  acceptance  on  the  face  of 
the  bill  should  b0  hdd  to  make  a  party  liable  as  ac^ 
ceptor,  shews  the  inconvenience  that  arises  from  th^ 
great  uncertainty  which  is  thereby  intixMluced*  In  this 
case  the  words  contended  to  be  an  acceptance  ate^  that 
the  bill  <<  shall  meet  attention.'*  The  defendant  dbes 
not  say,  as  in  Wynne  t«  RaikeSy  that  the  bill  *<  shall  be 
paid  or  accepted  f  but  in  fact  only  that  he  will  attend 
to  it<  Consistently  then  with  these  words  it  might  de- 
pend on  the  state  of  the  account  between  them,  whe- 
ther he  would  accept  the  bOl  or  not;  And  it  does  not 
appear  from  the  other  letters  which  were  produeedi 
that  the  defendant  used  these  particular  words  as  de- 
noting the  acceptance  of  a  bill ;  for  he  uses  difibrent 
phrases  in  the  different  letters.  I  think,  therefore, 
that  this  rule  ought  to  be  refused. 

Bavley  J.  (who  tried  the  cause,)  concurk«d. 

Rule  refused. ' 


9ahit^.  Stovcld  against  Breitik  and  Another. 

Btymentof  ^H£  dedaration  statad  the  ooBttad  betwitai  tbt 

I^^^Hmj  partiestobe,  <«tfaattbe  phmtiff  had  aoU  to  the 

^^|^£^^2^  deiiMidanfe,  a  laxffi  quantity  of  0ek*bark,  to  be  de- 

ta!^^itatod  ^i^'*"^  ™  ^^  y"^  •*  Bemumdsa/j  at  the  Average  (vice 

^!^.^^^  at  whidi  the  plaintiff  had  sold  or  might  adl  to  the 

and  a  pwcn  of  ^ 

it,  and  that 

( U  dua  on  fltch  oouAt  tfacraon ;  tmt  h  do€8  not  admh  tlie  aaoam  of  tba  breach 

tanners 
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lilfiiifrf  in^Idmdm  that  sefwoiii,  and  whicli  price  wa^  to      .  18I$* 

^\m  ascertained  by  the  10th  October^  the  payment  tp       ^ 

'  Szoysun 

be  aa  last  year."     It  tlien  contained  the  following        osn^ 

'  avennenty  ^  that  afterwards  and  before  the  1 0th  day  ^' 

.df  October  then  next,  the  average  price  at  which  the 

8ldd  plaintiff  then  sold  the  said  oak-bark  to  the  said 

other  tanners  in  Jjmiionf  was  theretofore,  to  wit»  on  the 

lOtl^  day  of  October  th^n  next,  ascertained,  and  that 

.j^ph  aventge  price  amounted  to  a  certain  large  sum  of 

mo^y^  to  wif  the  sum  of  31/.  lOs.  for  each  loud." 

The  defendants  paid  money  into  court  generally  upon 

the  v^boje  declaration.    At  the  trial  at  the  last  Sussex 

i|8size3f  before  Abbott  C.  J.  the  only  question  between 

the  parties  was  ^s  tp  the  amount  of  the  average  price 

per  load  of  the  qak-bark.     Courthope  for  tlie  plaintifis^ 

contended|    that  the  payment  of  money  into  court 

gen^ieally  was  ai|  ^mission  of  every  averment  in  tl^ 

4^^ratioii  necessary  to  support  the  plaintiff's  case; 

f^npqgst  Fhi<f|i  was  the  averment  that  the  average 

price  wi^  31/.  lOf^  but  the  learned  Judge  thought, 

fh^t  iiQtwithstanding  the  payment  of  ^¥U)n^y  into  Cour|t». 

jf  wa^  i^ll  open  to  the  def^d^t^  to  contend,  that  the 

mionnt  fif  the  average  lyas  not  so  much  as  that  stated 

lA  thp  dfc^r^iu    Tbejjujpy  found  fpr  the  de&n^ts, 

'  Caifrtifppe  moved  for  a  new  trial  upon  thia.  ground, 
and  recapitulated  his  former  arguments,  and  he  cited 
Cox  V.  Brain  {a\  Yaie  v.  tViUan{b\  and  MeUish  v. 
JUsmU{cy,  but 

(a>  8  Tnuni.  97.  (6)  2  East,  128.  {c)  2}Li  S.  111. 

13  .The 
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1818-  7^e  Court  held,  that  the  payment  of  money  into 

'  ^  court  frenerally  on    the  whole  declaration,   admitted 

againtt  only  a  cause  of  action  oh  each  count  and  a  breach, 
and  something  due  thereon,  but  not  the  amount  of 
the  breach  there  stated ;  for  the  defendant,  when  he 
pays  the  money  into  Court,  expressly  contends,  that 
the  breach  does  not  extend  beyond  the  sum  so  paid  in. 
Here  the  defendants  have  admitted,  that  an  average 
was  struck,  but  not  the  amount  of  that  average.  Tire 
case  of  Cojc  v.  Brain  is  very  different  from  this,  for  in 
that  case  there  'was  a  specific  bargain  to  pay  a  par- 
ticular sum,  and  the  payment  of  part  of  the  money  into 
Court,  which  admitted  the  bargain,  admitted  the  sum 
also,  which  was  originally  due ;  and  the  only  question 
that  could  be  raised  after  that  admission  would  be, 
whether  the  remainder  of  the  money  had  been  pre- 
Tiously  paid  or  not.  And  Holroyd  J.  added,  that  in 
the  case  of  a  contract  for  the  payment  of  a  certain 
quantity  of  foreign  moneys  where  the  declaration  con- 
tains an  averment  of  its  value  in  Engltsk  money,  there 
even  after  judgment  by  default,  it  is*  still  necessary  to 
prove  the  value.  So  also  after  judgment  by  de&ult  in 
an  action  for  the  treble  value  of  tythes,  the  value  is 
not  thereby  admitted,  although  it  is  stated  in  the  de- 
claration. And  the  payment  of  money  into .  Court, 
must  be  governed  by  the  same  principles. 

Rule  refused. 
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Thomas  againsrCooK.  1^*TS: 

A  CTION  for  use  and  occupation.     At  the  trial  dT  A.  being  tcnane 

this  cause  at  xXie  London  sittings  after  Trinity  iexra  year,  S^witt 
before  Abbott  J.,  it  appeared  that  the  pla'AiliflF  had  ori-  ^"^^^^ 
innaliy  let  the  premises,  consistinnr  of  a  house  in  Lo7iS'  P"^  laodlord, 

®  ^      with  the  aiseot 

fane  to  the  defendant  as  tenant  from  year  to  year,   of  ^^  accepted 

After  he  had  resided  there  for  some  time,  the  defendant  m^nt,  but  there  ' 

underlet  them  to  one  Peries,  commencing  at  CkristTnas  dal^^^A^ 

1816.  At  ZrfzA^rfflv  1817,  defendant  distrained Per*tf5'8  of^'-wterent; 

^  rent  being  sub- 

goods  for  rent  in  arrear.     Rent  being  then  due  from  lequenUy  in  w- 

1        1  «•      1  rm  11  •  "»'» **>«  land- 

the  defendant  to   Thomas^   the  latter  gave  notice  to  lord  distndned 
Perkes  not  to  pay  the  rent  to  the  defendant,  but  to   HeWUi^rti^e 
him ;  and  upon  GxwPs  refusing  to  take  Perke^%  bill  for  ^^SSSaT 
the  amount  then  due,  the  plaintiff  agreed  to  take  it  him-   ]^  suirehder 

of  ^.  s  interest 

self  in  payment  of  the  rent  due  from  Ckiok  to  him,  saying  by  act  andoper- 

ation  of  law 

that  he  would  not  have  any  thing  further  to  do  with   within  the 
Cook.    And  afterwards,  in  October  1817,  the  plamtiff  f^'^^'^ 
himsdlf  distrained  the  goods  of  Perkes  for  rent  in  arrear.    i^,  >0  ^  CyzZ 
The  jury  found,  by  the  direction  of  the  learned  Judges 
a  verdict  for  the  defendant,  on  the  ground  that  Thomas 
had,  with  the  assent  of  Cooky  accepted  Perkes  as  his  te^ 
nant  of  the  premises.     And  now 


Topping  moved  for  a  new  trial.  By  the  third  sec- 
tion of  the  statute  of  frauds,  "  no  lease  or  term  of  years 
or  any  uncertain  interest  of  or  in  any  messuages,  lands, 
tenements,  or  hereditaments,  shall  be  surrendered  unless 
by  deed  or  note  in  writing."  Now  the  utmost  that  ap- 
peared on  the  trial  was  a  parol  surrender  by  Cook  of  his 

I  4  interest 
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ISlii.  JBterest  in  the  pramises,  and  in  MolieU  v*  Bnofne  (a), 
it  was  held  by  Lord  EUenborougi  that  a  tenancy  from 
*  2^iim«i^  "^  -year  tif  yter  could  n*  be  detennined  by  a  parol  license 
^*^  ^from  the  landlord  to  the  tenant  to  quit,  and  the  tenant's 
quitting  accojrdingly.  The  same  poipt  was  Yuled  in 
Doe  V.  Bidout  (6).  Then  if  this  surrender  be  void  the 
case  falls  within  the  authority  of  BvU  v.  Silb$  (c),  and 
the  plaintiff  is  entitled  to  a  verdict* 

Abqott  C.  J.  By  the  third  sectiop  of  the  statqte  of 
frauds,  it  is  enacted  **  that  no  leases,  estates*  or  interests, 
either  of  fi'eehold,  terms  of  years,  or  S|ny  other  uncer- 
tain interest  in  any  messuages,  n^anprs,  lands,  tenements 
or  hereditaments  shall  b^  suvrend^red*  unless  by  d^ 
or  note  in  writix^  or  by  act  and  operation  of  law." 
^  And  the  question  in  this  case  i%  whether  what  has  been 
done  will  amount  to  a  surrender  by  act  and  operation 
of  law.  Now  the  facts  of  the  case  are  theses  The 
plaintiff  Thomas  had  let  the  premises  in  question  to  the 
defendant  as  tenant  froni  year  to  year»  and  thi^  defend- 
ant underlet  them  to  JPeries.  The  r;|^t  beiqg  in  imt- 
rear,  the  defendant,  on  Ladgf-dt^y  181 7f  distrained  the 
goods  otPertfih  who  bfiving  tendered  a  bill  in  payment 
oC  the  rent  which  the  defendant  had  refits^  to  r9C0iVf^ 
the  plaintiff  then  interposed,  took  the  ^  in  payment 
and  accepted  Perkes  as  his  tenant :  and  afterwards  in 
October  1817,  himself  distrained  the  goods  of  Perkes 
for  r^nt  then  in  arrear.  I  left  it  to  the  jury  to  say 
whedier  under  these  circumstances  the  plaintiff  had  not, 
with  the  assent  of  Cook^  accepted  Perkes  as  his  tenant 
of  the  premises,^  and  th^  jury  found  that  fact  in  the  a& 

(a)  S  (km^  109.        (»)  6  T^nmi.  S19,        i^S  T4rm  lUp.  SS7. 

Jirmative. 
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^m^epcbei*  of  CM^s  ipterost  in  (b^  pr^misei)^  Ifeiog  a 
sqn^adisr  bjr  act  An4  pp^ration  cif  law*  The  goi)«0^ 
qaeapp  h  tbat  ibe  plaintiff  qm  liavct  no  qlaim  %  reiit 
against  tbe  profit^t  defwdall^  apd  \h^^  (be  vmlict 
tb(^efi>re  was  pgHt. 

^AVLEY  J«  If  a  le^ifiee  assigns  ov^  bi«  iptar^  nd 
the  lessor  accepts  the  assign^^  as  bis  t^ai^tt  the  privily 
of  e^m^  is  tbereby  destroyed,  aii4  on  thut  gr^ufMl 
i|;  is  npt  competent  for  tbe  lesspr  to  bnng  4#bt  ag^Qirt; 
^  l^fnee.  Wbere^  ipdee^  U^^  co^ti^  ia  bf  deipdt 
tbere  b^  may  bring  cpvepwt  by  tbe  s(9tv<;e  qf  ^  9^ 
Jfi  tbia  <;9a^  tbe  landlord  b^  at^p^ted  Perkes  us  b«» 
teoanta  and  iDust  be  c(msid?red  tp  bave  m^  bia  i^lep' 
tion  betwew  ]Perk^  and  C'lToi.  Ani  tbe  f*m  pf 
-P4«ppf  Yt  Scf«ft*aT^(«),  is  m  awtboritj  tq  sh^w  tbat 
the  plaintiff  has  no  right  to  recover.  This  was  ft  ^v^h 
render  of  Co(^8  interest  in  the  premises  by  act  and 
operation  of  law,  and  the  jury  were  quite  right  in  pre- 
suming that  Cook  had  assented  to  the  acceptance  of 
JPeri(0s  ^&  teaant  tP  tb^  plaintiff ;  far  that  aaseAt  wis 
clearly  for  Copffs  bene^t 

HoLaoTD  J.  It  appears  from  the  statute  of  fraude» 
that  a  surrender  in  order  to  be  valid,  must  be  either 
by  deed  or  note  in  writing  or  by  act  and  operation  of 
law.  In  MoUelt  v.  Brayne{b\  there  was  only  a  parol* 
surraider,  and  no  circumstance  existed  in  that  case 
witiiipb  0QQ}d  coi^itute  a  ftmrr^er  by  ik^  as4  op^r-* 
niiquK  of  law.    Bijt  n\  i^\»  gaM  tb^p  h  wt  merely  a 

(a)  1  Sanu  t  JUL  SO.  (6)  2  Campb.  IGS. 

declar- 


'Tbomas 
agntut 
Cook. 
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1818.  dedaration  by  the  plaintiff,  that  he  will  no  longer  oon* 
sider  Cook  as  his  tenant,  but  there  is  also  the  accept- 
ance by  him  of  another  person  as  the  tenant,  and  that 
acceptance  is  assented  to  by  Cook.  Now,  if  a  lease  be 
granted  to  an  individaal,  and  there  be  a  subsequent 
demise  of  the  premises  by  parol  to  the  same  person, 
that  will  amount  to  a  surrender  of  his  lease.  Then 
the  circumstances  of  Ckiok  having  first  put  in  another 
person  as  undertenant,  and  having  afterwards  assented 
to  a  second  demise  by  the  plaintiff  to  that  person,  will 
in  the  present  case  amount  to  a  virtual  surrender  of 
his  interest,  by  act  and  operation  of  law.  Notwith- 
standing therefore  :  the  third  section  of  the  statute  of 
frauds,  I  am  of  opinion,  that  the  facts  here  found  by  the 
jury  amount  to  a  valid  surrender  of  Coot's  interest,  and 
a  re-demise  of  the  premises  by  the  plaintiff  to  Perkes. 
In  that  case  there  will  be  no  ground  for  disturbing  the 
present  verdict. 

Rule  refused* 


V.- 


u^nda^f  ^^>  ®^  '^®  Demise  of  Willmett  and  Wife, 

^•*''  ^*"  against  Alchin  and  Another. 

WhcMbja  17JECTMENT  against  the  defendants,  to  recover 

contempUt^n  possession  of  a  certain  estate  called  Cage-farm  at 

•^™™«*  *•  Hadlam  in  the  county  of  Kent.    At  the  trial  of  the 


given  to  tnis-      cause  before  Abbott  J.  at  the  last  assizes  for  the  county 

teea»  for  Um  uie 

of  such  of  the     of  Kent^  it  appeared  that  George  Alchin  heing  seised 

cliildraiv  diildf 

and  xflfne  of 

the  body  of  the  letdor  by  his  intended  wife,  and  in  lucb  shares,  &e.  as  he  and  his  wil^ 

or  the  surriTor  of  them,  should  by  deed  or  wiU  appoint:  Held  that  an  appointmeat  of  the 

whole  estate  to  one  of  the  ehilmcn  by  the  widow  was  valid ;  and  that  Uie  words  "  such 

shares,  &c"  did  not  import  that  it  was  nceessarfly  to  be  divided,  and  some  part  i^pointed 

to  each  child. 

of 


Doc 
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of  this  estate,  executed  a  settlement  in  contemplatibu  .i818« 
of  mairiage  by  which  he  conveyed  his  estate  to  trus^ 
tees,  ill  trust  (after  other  limitations)  <^  for  the  use 
of.  aich  of  the  children  or  child  and  issue  of  the 
body,  cl  the  said  George  Alckin,  pn  the  body  of  the 
said  Frimces  his  intended  wife,-  to  be  begott^i  as 
wdl  male  as  female,  and  in  such  shares,  parts,  and 
proportions,  and  for  such  estate  or  estates,  and  such 
provisoes,  conditions,  and  limitations,  and  in  such 
maimer  as  the  said  George  Akhin  and  Frances  his 
intended  wife,  or  the  survivor  of  them  by  deed  or 
will,  should  direct,  limit,  or  appoint"  The  intended 
marriage  took  effect,  and  the  issue  of  it  were  two 
daughtl&rs,  Harriet  and  Frances  s  of  whom  the  former 
married  WiUmetty  jom^  of  .the  lessors  of  the  plaintiff^ 
and  the  latter  was  one  .of  the  defend^ts^  in  the  rSoit. 
The  widow,  having  survived  her  husband  George 
JUckinj  made  by  deed  an  appointment  of  the  whole 
of  the  Cage  estate,  to  the  defendant  Frftmes  Jlchin  in 
fee.  Under  these  circumstances^  the  jury  by  the  di« 
rection  of  the  learned  Judge,  found  a  verdict  for  the 
defendants:  and  now 

Espinassej\mQyed.  for  a  rule  to  shew  cause  why  the 
verdict  should/not  be  entered  up  for  the  lessors  of  the 
plainUff  as  to  a  moiety  of  the  estate.  .  The.  appoint* 
laeai  in  this  case  by  the  widow  was  not  vaBd,  for  she 
could,  not  by  law  appoint  the  whole  estate  to  one  of 
the  daughters;  the  case  of  an  appointment  to  children 
stands  upon  peciiliar  grounds,  and  it  was  so  stated  by 
Lord  Mamfidd  in  Spring  dem*  TUcher  v.  BUes  (a),  and 

(a)  1  Term  Sep,  435.  n./. 

there, 


AtCHtll. 
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tSlS.  thcM,  though  ihe  appolnlBicot  of  tbs  whoh  je^tm  W 
ene  ef  the  ftetlitc^ft  idatiom  wm  held  ¥ilkb  ]»et  it 
wsts  considered  that  die  case  would  hav«  been.diftrv 
est  if  it  had  been  an  appttntmeni  to  childraiu  a»  the 
present  ease  is:  and  in  Swffi  ▼•  Oregtm  (a),  the  woids 
of  the  power  were  <«  fi»v  the  use  and  behoof  of  aueh 
child  and  children  as  J.  Q.  should  appoint;''  fctttlhat 
ease  is  distingaidiaMe  fsom  the  present^  for  tlwnaif  ad- 
ditionri  woids  hete^  vis.  in  such  aharesi  parts^  and  pni^ 
portion%  &G.  so  that  it  appe^ws  that  the  testator  delafy 
intended  (be  estate  to  be  divided  into  parte;  if  so^  dien 
dde  appotntment  is  ba4  and  tlio  kstfcmef  iim  plaintiff 
are  entfded  to  a  mcrfely  of  this  estate. 

Abbott  C.  J.    Inm  not  able  to  distinguirii  diis  case 
from  Smifty.  Or^m«»  and  U^  v.  &Myjtaa&(A) 
A  distinction  has  Indeed  been  attompted  (o  be  made 
between  those  cases  and  the  preeent,  depending  ott  the 
words»  shar^  parts,  and  prepoitiona  lihieh  eaost  in 
the  present  aettlenent.  Bnt  I  think  that  distfnclion  not 
nraiUile;  for  those  wordp  can  have  an  eAot  miof 
where  the  person  who  is  to  execute  the  powcv-  of  ap» 
pointroent^  things  proper  to  divide  the  estate  into  parts, 
but  they  do  not  compel  her  so  to  da   This  case  goes 
no  further  than  those  where  a  power  is  given  to  ap- 
point in  favour  of  such  of  the  duldien  or  child  as  th^ 
tnistees  night  please,  and  the  CSol^rt8  how  alwa{ys  held, 
that  diose  woids  gave  tho  trustee  a  poweir  to  appmnt 
exdusivet^  toene  child  only.  Besides,,  heie  diero  are  not 
the  words    <<  to  and  amongst  ^oh  childreni^  which 
ni^ht  make  a  diibrence.*    I  think  tfaeosfinre,  ibat  the 
non-suit  was  right 

(a)  I  Term  Rep,  4d5.  (i)  I  Mod,  189. 

BaVL£Y 
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^    '  4 

•  BatletJ.    The  words,  «  to  and  amongst,'*  have  a        jgjg, 

strict  teebnical  sense,  and  where  those  words  are  used,        ■ 

each  child  mast  have  some  share  assigned  to  him.    BkI        againH 

where  the  words  are  as  here^  for  the  use  of  such  chil-       Aicaw. 

dren  or  child  as*  A,  S.  may  appoint,  there  the  trustee 

may  select  one  as  the  sole  objject  of  his  boun^,  and  is 

not  bound  to  give  some  portion  to  each.  The  argument 

for  the  phmtiff  proceeds  upon  an  omission  of  the 

word  **8uch."    If  that  word  were  omitted  it  might 

fellow  that  each  child  must  have^a  share :  but  the  inser- 

tiqn  of  the  word  **  Sflch''  imports  an  intention  on  tho 

^t^of  the  s^lor  to  give  tl^e  power  of  selection. 

HoLROTD  J.  I  am  of  the  same  opinion^  that  the 
appointmoit  in  this  ease  to  one  child  is  a  good  ap* 
pcADtment.  The  wcnrds  here  are  not  <<  to  and  anongsl^'* 
bat  <*  to  such  diildfen  or  child  as  the  widow  shonid  ap- 
point.'* If  therefixre  she  chose  to  give.shaies  to  mtxe 
than  ^1^  she  might  iqpportion  tbem  aa  she  pleased. 
Bat  I  think  that  an  qtpointmenl  to  one  would  be 
equally  within  the  power,  and  that  this  case  must  be 
governed  by  that  oi  Swift  v.  Grepon. 

Ruleiefused. 
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"Tuesday, 


Doe,  on  the  Demise  of  LixTLEDAtfi,  agai?ist 
Smeddle  and  Others. 


"Whtieamar-     J^JECTMENT,  for  Certain  premises  situate  in   the 
^^STccmwed  parishes  of  Saint  Bees  and  Sainl  Bridget^   in  tlie 

«n  estate  to         countv  of  Cumberland^  occupied  by  the  defendants.    At 

trusfeftes  lor  -   j*  .  "^       . 

tbeuaec^ttt'      the  trial  at  the  last  Cumberland  assizes,  before  Bayley  J. 

then  to  the  uM    It  appeared,  that  in  the  year  IT TG,  Henry  Littledale^ 

Vfe,  and  then      being  seised  of  the  premises  in  qveMJon,  in  contemplation 

for  the  uie 
of  hk  first 
son  and  the 
hein  of  nicfa 
first  son,  and 
from  and  im- 
mediately after 
the  determin- 
ation of  that 
estate  for  the 
uMof  hiaae- 


of  marfiage,  made  a  settlement,  by  which  he  conveyed 

the  premises  to  trustees,    <<  in    trust  for    the  use  of 

himself  for  life,  then  to  the  use  of  hfs  wife  for  life,  and 

then  in  trust  for  the  use  of  his  first  son,  and  the  heirs 

of  such  first  son,  andfrom  and  immediately  after  the  deter- 

fnination  of  that  estate^  in  trust  for  the  use  of  his  second, 

cond,  third,  and  third,  fourth,  fifth,  and  all  and  every  other  son  and 

aU  and  every 

other  son  and      SOUS,  and  their  several  and  respective  heirs,  and  for  de-^ 

^^and  ^  fo^^  ^f  ^"^*  w^^>  then  to  the  use  of  all  and  every  of 

2ldfOT iSwllt    his  daughter  arid  daughters,  and  their  heirs,  to  take  as 

A^^^tiST**      tenants  in  common,  and  not  as  joint-tenants,  awrf^/or 

of  all  and  every  *mdnt  of  sucA  issuef  then  in  trust  for  the  use  of  the  right 

his  dauffhter 

and  daii^ters,    heirs  of  the  survivor  of  himself  and  his  wife  for  ever.** 

and  their  hcirsy 
totakeaate-  ' 
nanta  in  com- 
mon, and  not 
as  joint-tenants; 
and  fiir  want  of 
auch  ianxe,  then 
for  tiie  rig^ 
heirs  of  the 

i^msdfand  bis    Bobert  Benn^  who  is  still  living.    She  died  dti  the  7th 
HddSu^il.     February,  1818.  The  question  at  the  trial  was,  whether 
dertiieae  limit- 
ations the  ions  took  suocessiTely  estates  tail,  and  the  daughters  an  estate  in  fee. 


The  issue  of  this  marriage,  were  two  daughters.  Henry 
Littledale  died  in  1779,  leaving  his  wife  and  daughters 
surviving  him.  In  17^3  and  1794,  both  the  daughters 
died  unmarried.  On  the  30th  May  1781»  the  widow 
married  Anthony  Benn  and  had  issue  by  him  a  son, 


8 


the 
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the  premises  belonged  to  the  plaintiff^  as  heir  St  law  of        1818. 


BOK 


the  two  daughters,  or  to^Mr.  Bobert  Benn,  the  eldest  son 
and  heir  of  the  widow.     The  learned  judge  thought^         ag^ 
that  the  daughters,  under  the  settlement,  took  an  estate        ««*»*•*• 
in  fee  which  descended  frona  them  upon  the  lessor  of  the 
plainti£P,  and  directed  a  verdict  accordingly ;  and  now 

JRichardsohf  (by  leave  of  the  learned  Judge^)  moved 
to  enter  a  verdict  for  the  defendants.     The  question  in 
this  case  is,  what  estates  the  children  took  under  this 
deed.     The  words  of  limitation  to  the  eldest  son  and 
his  heirs,  would  import  a  fee ;  but  as  the  limitation  goes 
on  to  state,  that  from  and  after  the  determination  of 
that  estate,  it  should  go  to  the  second  and  other  sons, 
and  their  heirs,  it  is  quite  clear,  that  the  word  <'  heirs," 
as  used  in  the  first  limitation,  must  mean  *^  heirs  of  .the 
body ;"  for  otherwise,  his  estate  could  not  determine  in 
the  life>time  of  his   second  brother,  who  would  be 
his  heir  general.     The  eldest  son,  therefore,  took  an 
estate  tail;  and    the  same  reasoning  exactly  applies 
to  the  limitation  to  the  second  and  other  sons.     Then 
comes  the.  third  limitation  to.  the    daughters;    and 
it  is  fiurly  to  be  presumed,  that  the  settlor,  who  had 
previously  giv^  estates  tail  to  his  sons,  should  intend 
to  give  the  same  estates  to  his  daughters,  and  that  the 
word  ^.heirsy"  which,  in  the  two  former  limitationst 
has  been  shewn  to  mean,  <<  heirs  of  the  body,"*  should, 
in  this  limitation,  receive  the, same  construction.     Be- 
sides, in  this  case^  there  is  another  limitation  oirer,^ 
preceded  by  the  words  ^'  and  for  want  of  such  issue," 
which  brings  this  case  within  the  i^uthority  of  Leigk 
V.  Brace,  (a)    There  the  limitation  wa%  <<  to  the  use  of 

(a)  Carih.  3«. 

rv.B. 
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t6\d.  W.  JS.  fdt  life,  and  dllel^afds  to  the  Use  bt  T.  S.  uDd 
bis  heirs  for  ever;  and  for  default  of  issue  qfthe  hoijiqf 
It  JB.  then  to^the,use  of  the  right  heirs  of  W.  B^  And 
it  was  held,  that  7t  B.  took  only  an  estate  tail,  llat 
case,  therefore,  is  precisely  in  poiiit,  and  has  never 
been  ekpres^y  overruled.  Tli^,  here  the  limitation 
bdng  to  the  daughters  and  their  heirs,  and  for  want  of 
such  issue^  to  the  heirs  of  the  survivor  of  the  husband 
and  wife,  the  daughters  took  only  an  estate  tail,  and 
the  estate,  on  their  death  without  issue,  vested  by  the 
subsequent  limitation  in  Sobert  Benn^  the  heir  of  the 
widow,  who  is  therefore  entitled  to  the  premises. 

Abbott  C  J*.  The  goieral  rule  o^  law  is,  that  by 
the  word  ^*  heirs"  in  a  deed  is  meant  heirs  general, 
and  even  if  it  be  admitted  that  there  may  be' other  ex- 
pressions in  di6  instrument,  which  from  their  uatm^e 
may  shew  that  the  intention  of  the  parties  was  to  u^e 
the  word  in  a  more  limited  sebse,  still  it  by  no 
means  foHows  that  the  Cou^  will  adopt  that  limited 
sense,  in  those  parts  of  the  deed  where  £h6  intentidh  of 
the  parties  is  not  perfectly  apparent  It  may  be  ad- 
mitted, in  the  present  case^  that  the  settlor,  hi  the 
Uxtdtations  to  his  flrst  and  other  sbns,  used  thid  #6fd, 
as  mettbing;  heirs  of  the  body.  But  if  it  were  neice^siry, 
to  form  a  judgmem  6f  Whtt  \^as  his  ititention,  whett  he 
XtttA  it  in  the  limitation  to  his  daughters,  I  sbtnild  h^ 
of  opinion,  that  it  would  be  best  effectuated  by  tcxtt^ 
struing  the  expression  as  there  meaniflg  hdrs  ge^ 
nttttl,  iii^d  by  holding  that  thd  daughter^  tmder  te 
took  estates  in  fee.  It  is,  however,  quiie  sttffideAt  for 
the  (iecision  of  this  c&^  to  say,  thut  it  is  not  plainly 
shewui  that  in  this  limitation,  the  word  <<  heirs'*  is  used 

7  in 
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in  the  confined  sense  of  *<  heirs  of  the  body/'  It  fol-  1818. 
lows, .  therefore^  that  the  general  rule  of  law  must  pre-  — 
vail,  and  that  the  word  heirs  must  be  taken  in  its  agei^t 
larger  meaning.  Then  if  so>  the  daughters  took  in  this 
case  estates  in  fee;  the  consequence  of  which  is,  that 
the  lessor  of  the  plaioti£P  is  entitled  to  recover,  and 
that  this  verdict  must  stand. 

.  HoLROYD  J.  Although  it  may  be  quite  true,  that 
the  word  heirs,  in  the  respective  limitations  to  the 
eldest  and  to  the  other  sons,  must  in  this  deed,  he  con- 
strued to  mean  heirs  of  the  body;  yet  it  does  not' 
follow,  that  it  must  be  so  construed  in  the  subsequent 
limitation  to  the  daughters.  For  the  word  heirs  is  only 
to  be  construed  contrary  to  its  more  usual  sense,  where 
that  is  necessary,  in  order  to  carry  into  effect  the  clear 
intention  of  the  party  using  the  expression.  But.  where 
that  19^  not  necessary,  there  is  no  reason  so  to  do,  and 
the  VLord  must  then  be  taken  in  its  usual  legal  sense. 
Now,  in  the  last  limitation  to  the  daughters,  this  ne- 
cessity does  not  exist;  and  therefore  the  word  heirs 
there  must  mean  "  heirs  general."  And  if  we  were 
to  hold,  that  it  was  to  be  cpnstrued  as  heirs  of  the 
body,  great  inconvenience  would   follow.     For,   ac- 

.  cording  to  Doe  v.  Worsley  (a),  there  would  be  np  cross 
remaii^ders,  inasmuch  as  cross  remainders  cannot  be 

-  raised  by  implication.  Lord  Kenyan  there  distinctly 
If^  it.  down,  <<  that  with  regard  to  deeds  the  rule  is 
positiydy  settled,,  that  there  can  be  no  implication 
whatev^  in  a  deed ;"  and  that  case  expressly  decided 
the  point.     We  should  therefore  counteract  the  pro^ 

(a)   l^Jt,416. 
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1818*  •  bable  intention  of  tbe  settlor,  iFwe  were  in  tbis  fa^ 
to  hold,  that  the  daughters  of  Henry  LtttleidU  we^ 
under  the  settlement  to  take  estates  in  tail.  )Pdr  in 
that  case,  suppodng  that  five  out  of  uii  had  died)  11 
might  happen  that  five^ixths  of  th<&  esUte  "AroiUd  g^ 
^ver  to  the  heir  of  ItheFr  mother  by  her  second  murri^^ 
instead  of  the  whole  vesting  in  the  sikdi  tod  aiurvivft^^ 
daughter.  That  would,  I  think,  defeat  the  intention 
of  the  settlor,  and  it  therefore  seems  io  me  tk6i  iUkly  Chat 
there  is  no  necessity  for  restrafning  the  meaning  of  ite 
word  Ibeirs  to  iieirs  of  the  tx)dy,  m  order  to  carry  his  in- 
tention into  efiect ;  but  that  in  all  probability  w'e  fibA^Id 
actuklly  counteract  it  if  we  were  so  to  decide.  I  lihAft; 
therdTore,  that  this  rule  6ught  to  be  refosed. 

BaVlby  J.  If  there  ^ere  k  ftir  ^otknd  foft  ddabCiili 
this  case,  I  should  "be  of  bpinion  dbat  a  mte  to  ^jtmr 
cause  should  be  granted ;  but  in  trdth  bo  fair  doubt  can 
be  entertained.  It  is  to  be  observidd  thAt  diis  h  k  Ctae 
arising  not  on  a  will,  but  on  h  deed,  tad  the  circtAn- 
stance  of  these  being  limitations  of  uses  makes  te>  cffi- 
'  feroice,  fi>r  according  to  the  jtidgmerit  d£  lJ6rA  Hbtt  ib 
Idle  V.  Codtte{(a\  limitations  oF'uses  must  be  con^ti'ifed 
according  to  the  rules  appliicable  to  cominoh  Ia!W  d^Ms. 
The  word  heirs  may  be  used  lindbubtedly  in  tills  te'tisie 
of  heirs  oT  tlie  body,  where  the  itecesdfyof  the  citte  re- 
quires it;  But  ^here  that  necessity  does  nitfexM,  duafelt 
must  be  tkken  to  be  used  ih  its  plain  aind  hatoral  aeHie^ 
and  to  tnean  heirs  general.  Now,  in  the  first  litnitatfofei 
in  this  deed,  the  word  is  necessarily  used  ill  the  'i^ 
stricted  meaning,  on  account  of  the  subsequent  limitatton 

(a)  SJCit  Rc^m.  1144. 

to 
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■liiislmi  of  Ike  cstat*  of  tbe  ddcfil  wiH  wbjcb  eo^4 
aoe  kipipoi  if  hj  the  vmii  heirs  wa^  newt  l>euni  geiii^- 
raif  for  thert  coaU  be  no  faiUice  of  heirs  fjenerai  to  Uit 
Mmsk  «QiH  whilst  the  saeood  aiMi  reiiMined  alive*  The 
sain«  obcenralims  will  apply  la  ihe  li^nitatioiD  over  tQ^ 
the  seeottdt  thitd,  ami  other  sons.  BkUL  in  tlie  Ikmtr 
tlioB  to  the  daoghtera  there  i^  not  the  fame  necessity 
to  reHrmia  the  veanjng  of  the  word  heirs.  And  if  we 
were  to  do  so,  the  iMpnvenience  poiute<l  oot  by  loy 
Brother  Holrcjfd  of  the  estate  going  over  by  parceUte 
the  heir  of  the  wife  by  her  second  marriage  WQMld  be 
ialrDdiicedy  and  in  that  caae  we  should  construe  tiie 
word  heirs  oontrary  te  the  general  rule  of  law,  without 
knowing  dearly  whether,  by  so  doing,  we  were  carrying 
the  intention  of  the  settlor  into  effirct,  1  think  tbero* 
iwe  thet  this  verdict  ou^t  to  stand. 

Rule  refosed. 


Greav£8  and  Others  against  Uspkc  mud     Tuetdajf, 

^.   ^  Nov,  10th. 

Another. 


A  CTION  for  money  paid,  &c.     Plea,  non  assumpsit.    By  the  usage 

At  the  trial  before  BayUy  JasCise,  at  the  last  Lan-   vendOTof  goods 
emster  assizes,  it  appeare^l  that  the  pkiintifis,  who  were  ^^o^nmt 

for  two  months 
after  the  sale, 
if  tlis  f9sd»  m«i«n«i  Acra  9a  long.:  H«l(dl  howv^er,  tbat  whera  the  vendor  of  such 
^oods  had,  within  the  two  months,  given  the  usual  order  for  delivery  to  the  purchaser,  the 
ptu^tji  ta  tiiagoada  Irani  Unt  lime  veMaAla  the  latter,  and  that  He  became  responsible 
for  all  aoddents  which  might  happen  to  them,  and  that  the  circumstance  of  the 
goods  bvriti^  wilUi»  diat  time  been  dialrabed  Inr  warahoaae  sent,  was  an  accident 
wfaicfa  mqa(  6U  on  the  vendee,  and  such  rent  having  been  paid  by  the  vendor*s  agent, 
&i  order  to  redeeoa  the  goods ;  held  thiC  the  latter  could  not  recover  the  same  from  the 
vendor  a»  moaagF  paid  to  his  sse> 

K  2  brokers 
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1818.  brokers  at  Liverpool^  by  order  and  on  account  of  the 
defendants,  who  were  merchGnts  in  London^  sold  to  one 

offiinMt  MtLtwell  on  the  4th  September^  18  i  Ty  a  quantity  of  conee^ 
then  bttngin  a  warehouse  at  lAverpooL  On  the  ISth 
otSqftembeTj  Maxwell  paid  to  the  plaintifis  the  purcha^ 
^  money,  and  received  from  them  the  usual  onler  to  the 
warehouse  keeper  signed  by  the  original  importer,  for 
the  delivery  of  the  cofiee ;  by  which  be  was  edBbied 
to  obtain  immediate  possession.  The  plaintifi  settled 
with  the  defimdants  in  account  for  the  same.  The  cus- 
tom at  Liverpool  was  that  the  purchaser  of  such  goods 
should  be  allowed  to  let  them  reinaTn  in  the  warehouse 
where  they  where  deposited  for  two  months  without 
paying  any  rent,  the  rent  being  for  that  time  paid  by 
the  seller.  Before  two  months  had  elapsed  the  goods 
were  distrained  \yy  the  landlord  for  rent,  and  the  plain- 
tifls,  in  order  to  redeem  them,  paid  the  rent,  and  brought 
this  action,  to  recover  the  money  from  defendants.  The 
learned  Judge  was  of  opinion  that  by  the  delivery  order 
the  property  in  the  goods  had  vested  in  Maxwell^  and 
that  therefore  the  plaintiffs  having  paid  the  money 
witliout  any  necessity,  it  could  not  be  considered  as 
money  paid  for  the  use  of  the  defendants,  and  directed 
a  nonsuit. 

Scarlett  now  moved  to  set  aside  the  nonsuit,  and 
contended,  that  as  by  the  usage  o£  Liverpool  the  ware- 
house rent  for  two  months  was  paid  by  the  seller  unless 
the  vendee  removed  the  goods  within  that  time,  the 
property  during  those  two  months  remained  at  the 
risk  of  the  seller  as  to  the  rent,  and  the  vendee  was  en- 
titled, during  that  })eriod,  to  have  the  goods  delivered 
to  him  rent  free.     As^  to  all  other  accidents  it  may  be 

admit- 
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admitted  that  the  risk  was  on  the  vendee^  but  this  ac-        181 8. 

cident  the  custom  expressly  fixes  on  the  seller.     Max-- 

*a)eU  thea  having  a  right  to  compel  the  delivery  of  the        o^amjf 

goods  free  from  ren^  it  was  absolutely  necessary  that 

the  rent  should  be  paid  by  the  plaintifi,  and  it  must 

therefore  be  considered  as  money  paid  by  them  for  the 

use  of  the  defendants. 


Abbott  C.  J.    I  think  that  in  this  case  it  is  quite 
clear  that  the  property  in  these  goods  had  become 
actually  vested  in  Afcjrw^fl  before  they  were  distrained 
for  rent.     The  contract  is  for  immediate  delivery;  and 
by  the  order  for  delivery,  MaxweU  was  enabled  to  ob- 
tain immediate  possession.     The  sellers,  therefore,  had 
done  every  act  on   their  part  to  be  done,   and   the 
delivery  to  Maawell  was  complete.     It  is  true  that  by 
/  the  usage  of  Liverpooly  the  sellei;  is  also  to  pay  the  rent 
of  the  warehouse  for  two  months  after  die  sale;  but 
that  is  a  matter  of  express  stipulation,  and  does  not  by 
any  means  compel  the  latter  to  indemnify  the  purchaser 
against  accidents  occurring  in  the  meanwhile.    Suppose 
a  loss  by  fire  within  the  two  months :  that  would  un- 
doubtedly fall  on  Maanoellx  and  the  circumstance  of 
the  goods  being  distrained  for  rent  due  to  the  landlord 
of  the  premises  is  also  an  accident  to  which  the  goods 
are  liable,  and  which  must  fall  on  Maxvocll  in  whom 
they  are  vested^at  the  time.     Then  if  so,  this  sum  of 
money  has  been  paid  by  the  plaintifis  in  their  owa 
wrong,  and  the  nonsuit  was  right. 
Bayley  and  Holroyd  Js.  concurred. 

Rule  refused*. 
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wedmisdnt;,  R091N30N  and  Others,  Assignees  of  Bell  and 
Clarkson,  agfliw^/  M*^Donnell  and  Others, 
Assignees  of  Sharp  and  Others.  , 

j1.  and  J?.,  T7ROVER  for  a  ship  called  the  Glory.  At  the  trial 
ship,  executed  at  the  Londou  Sittings  alter  Tnmfy  term,  before 

of  sale  to  a  jibboitJ^  it  appeared,  tliat  Bell  and  Ciarkson  Wng  the 

iIomSal*a>n-  owBcrs  of  the  ship  in  question,  and  another  ship  called 

^deration.  ^jjg  joiafto.  Oil  the  16th  April.,  1812,  executed  bills  of 

Tnere  was  a 

parolagrcemeni  sale  of  both,  to  the  Sharps,  for  the  nominal  consideration 

between  tiieoi  ^^  «_ 

tbat  c.  and  />.  of  55.     The  requisites  of  the  register  acts  were  fortji- 

biils  for  the  With  duly  complied  with,  and  the  Sharps  appeared  the 

rfT^'dA!"'  i*egistered  owners  of  both  vessels.    Bell,  who  was  called 

that  the  ship  ^g  ^  witness  fpr  the  plaintiffs,  stated  that  tlie  real  con- 

should  be  a  se-  ^ 

curity  to  c.  and  luderation  for  this  bill  of  sale  was,   that  the  Sharp^ 

vances  they;  should  accept  Bcll  and  Clar/cson's  bills  to  the  amount 

wdl^2c^- **"  of  12,000/.,  and  that  the  ships  were  to  be  a  security  for 

*mn  def«iU  **  their  advances  upon  such  acceptances.     But  he  swore 

^*  ''to^iUn*  ^^^  ^^  ^®^  expressly  stipulated,  that  the  Stiarps  should 

for  the  accept.  jQot  have  the  possession,  management,  or  disposition  of 
anoea,  the  ship 

should  remain  the  slups^  iiutil  default  sliould  be  made  by  BeU  and 
sion  and  ma.  Clarkso?ty  in  providing  for  these  acceptances,  but  that 
I^Alp^waa      i^  should  remain  solely  with  Bell  and  Ciarkson  ;  that 

registered  in 

the  names  of  •  ' 

C  and  D* ;  but  A.  and  J9.  remained  in  ihe  possession  and  managcnxnt  of  her,  appeared 

to  the  world  as  oVners,  and  obtained  credit  fpcm  ap^peariag  so.     liefoie  <k£auH  ■wde  fagr 

A.  and  J9.,  in  providing  for  the  acceptances,  C  and  Z>.  'became  bankrupts,  and  fbeir  1 

tignces  immediately  seised  and  sold  the  sHip.     A.  and  S.     ' 


Held  that  trover  for  the  ship  could  not  be  maintained  by  their  assignees  against  the  _ 
of  C  and  !>.,  for  'the  parol  agreement  could  not  be  set  up  againt  the  l)IH  of  mie,  fok  the 
case  did  not  come  within  .the  statute  of  James,  the  ship  having  been  seized  by  the  de- 
fendants before  the  bankruptcy  otA.  and  J9.;  and  though  the  bill  of  sale  unaccompanied 
by  possession  might  be  void  as  against  creditors,  it  was  binding  upon  A.  and  JB,  and 
their  aaaigneet* 

aftftr 
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aft^  thi^  bi|l  of  sale  had  been  executed,  the  Glory  was        1818. 

qop^^fl^d  by  then^  ip  carrying  colonial  produce  to 

Aftjkodfg^i    that  they  appointed  the  master,  and  re- 

p|ired  tffxd  gujmlied  her  for  the  voyage,  at  their  own 

q^^f:^  9nd  appeared  to  the  world  as  the  owners ; 

^^  m^  obtained  credit  as  such ;  and  that  the  debts  so^ 

Ofp^PH^t^  r^ni^a  unsatisfied.     Uppn  the  1st  October^ 

IS}2^  tj^e^S^a;]'^  bcMcame  ban]crupts,  and  the  d^fenduits,. 

on  the  29th  October^  were  appointed  thdr  assigneesy^ 

§00  a^  ^f^^  s^ifEed  t^e  ship  on  her  return  from  Arch" 

qng^  tp  the  port  of  London.     On  the  4th  Febnuuyf 

18}3i  Qf^ison  became  bankrupt,  and  on  the  18th  Ja- 

tltff^f  i^lii  Pdl  became  a  bankrupt,  and  the  differ* 

^t  fl^i^ff^  yfffxe  respectively  appointed  their  assig- 

Q^^    }iQ  4^m\%  h|t4  becQ  made  by  BeU  BXid  Clarksony 

JH  Pf]^4^  fpr  the  above  acceptances,  prior  to  the 

)}ai4(r|iptcy  pf  the  Sharps,  or  to  the  time  when  the  ship 

7¥M  \i}f^  9^f^?P  ^  by  the  defendants.  The  learned 

#94g^  ^rr^PfM  a  wnsuit  J  and  now, 

JUfg^rrj/at  moved  to  enter  ia  verdict  for  the  plaintiffs^ 
Thfi  W^  of  sfde/e^K^cvyted  by  Bell  and  Clarkson  was  void, 
jJM^Dlwh  a^  it  was  iiot  accpmpanied  by  possession^ 
Bfl|i4e8»  i^  t}iiii  ca^  it  yfos  expressly  agreed,  that  the 
#bjp  abi9i4d  not  be  iu  tb^  possession  of  the  supposed 
jpnrcbafers  till  a  cojatiiigewy,  which  ,bad  not  happened 
iVJbra  j^e  iira^  peized  by  the  defendants.  In  Mair  v. 
^flgmm  {a),  the  opinion  of  JQoy^  J.  is  strongly  in 
Avwr  of  thie  plainliffs'  claim ;  for  he  there  says,  th^ 
uppn  tbe  statute  of  JEfiz.,  he  had  no  doubt  that  the 
fivrtw  in  ihft  ca^.wei;e  bound  tp  take  possession  of 

K  4  the 
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1818.  the  ship  as  soon  as  an  opportunity  offered,  and  that 
'   "~  by  their  neglect  so  to  do,  they  had  enabled  Mair  to 

ag^ina  hold  out  a  false  credit.  So'  here,  the  Sharps^  by  not 
taking  possession  of  this  ship,  enabled  Bell  and  Clark'' 
son  to  hold  out  a  false  credit  to  the  world ;  and  the  bHl 
of  sale  must,  therefore,  as  against  the  assignees,  who 
represent  the  creditors  of  Bell  and  Clarkson^  be  ^oid; 
and  if  so,  there  was  no  defence  to  the  present  action. 

> 

Abbott  C.J.  In  this  <iase  Bell  sxiA  Clarksan  exB-^ 
cuted  a  bill  of  sale  of  the  ship  to  the  Sharps  ftnr  a 
nominal  consideration,  and  the  ship  was  accordingly 
registered  in  the  proper  form  in  the  names  of  thclatter 
persons.  It  appears,  however,  that  they  did  not  take 
immediate  possession,  but  that  BeU  and  Clartson  con- 
tinued to  act  as  owners  of  the  ship,  procured  repairs  to 
be  done  to  her,  and  sent  her  on  her  voyage.  And  if 
;.he  bankruptcy  of  BeU  and  Clarkson  bad  happened 
at  that  time,  there  would  have  been  no  doubt  that  tbeir 
assignees  would  be  entitled  to  iA\e  ship ;  but  in  point 
of  fact,  the  bankruptcy  of  the  Sharps  took  place  first, 
and  their  assignees,  immediately  on  her  return  to  Larh- 
dofh  took  possession  of  her.  Then  as  the  order  snd 
disposition  of  the  ship  did  not  remain  with  BeU  and 
Clartson  up  to  the  time  of  their  bankruptcy,  tbe  eaae 
does  not  fall  within  the  statute  21  Jac.  1.  I  tliink, 
also,  that  it  was  not  competent  for  Bell  and  Clarkson 
to  avail  themselves  of  the  parol  agreement,  in  coiitra*- 
'  diction  to  their  own  deed.  The  bill  of  sale  might  b^ 
void  upon  the  statute  of  Elizabeth  as  against  credit 
tors,  but  not  as  against  the  parties  nho  executed  it;  ' 
and  their  assignees  are  in  this  respect  in  no  better 
situation. 

13  Bayley 
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BatuctJ.   TbesUrtttte2lJac.  1.  applies  only  where        1818. 
the  Older  axid  disposiiion  remain  with  the  bankrupt  up        ' 
to  the  time  of  the  bankruptcy,  which  was  not  the  case         agamsi 
here.    And  where  there  is  a   deed  executed,  under 
which  it  is  competent  for  a  party  to  take  possession 
immediately,  and  he  does  not  do  so,   but  omits  it 
ibr  six  months,  I  am  not  aware  of  any  case  which 
decides  that  such  omission  would    be  fraudulent,  so 
as   to   make  the    deed  Toid    under    the    statute    of 
Hizabeth.    If  indeed  the  right  of  any  third  person 
had  intervened,   the  deed  might  be  void  as  against 
them;  but  that  is  not  the  case  here,  for  the  bankruptcy 
of  BiU  and  Clarkson  did  not  occur  till  long  after  the 
assignees  of  Sharp  had  taken  possession  of  the  ship. 
The  nonsuit  therefore  was  right 

HoLROTD  J.  concurred* 

Rule  refused. 


Babino  and  Others  against  Corrir  and  Another.  ^^{^ 

A  SSUMPSIT  for  goods  sold  and  delivered.    Plea,   T^  durmu 
-^  ,  .  rr,7  .    1    1    i.         'T       ,    of  broker  is 

general  issue.     The  cause  was  tried,  before  Liord   nuneridly  dif. 

Eilmborougk  C.  J.,  at  the  Londovk  sittings  after  Trinity  atueior;  and, 

term,  1816,  when  a  verdict  was  found  for  the  plaintiffs,   fSS*^'s3b^ 

with  U2S/.  Ss.   Sd.  damages,  subject  to  the  opinion   ^JfJ^***"^ 

of  tlie  Court,  upon  the  following  case,  either  the  plain-  umeof his    ^ 

tiffs  or  the  defendants  being  at  Uberty  to  turn  the  same  bdd^tliAt'he 

into  a  special  verdict.  Sf  J5^  hi. 

The  plaintiffs  are  merchants  in  Londony  and  in  the  2!?S«b  *"** 

cumot  set  off  a 
Mit  due  iistt  Urn  broker  to  lum  agaiost  the  demand  far  the  gooda  made  I7  the  principaL 

>  month 
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181S.  month  pf  Jiuigf  i615r  emplojwd  Menn.  Coletf  a^  dieir 
brokers,  to  aeli  for  them  a  parcel  of  augan.  CWn  and 
Cci.  sold  tp  ihe  defte^aPta  tb^  ^^g^n  m  tb^  97fb  ^^W%r 
lila^  and  on  ibe  i^me  d&y.  d^v^red  to  dur  plaintift 
the  following  aalo  not^ ;  **  %4d  fpr  il9i9PUPt  of  Meiaiaf 
Barings  brolbenb  and  Q^  to  Mffw^  W*  ai}4  ^  Cctniff 
per  itfctfMv,  ^»  Zr.  jK.  61/lOQ  r^  ^0  hpgibfiids  Stfrin^m 
sugar,  at  8^4."  C^09  and  Cp»  wer^  pien^apta  aa 
wall  aa  bft'okers,  and  bought  md  a^ld  large)j  on 
their  own  accpiint,  nqd  had  beSfm  the  time  of  the 
saLs  of  the  sugars  in  qii^tipQ  dealt  w^tb  tl^e  defepuir 
a^s  both  in  buying  and  selling  on  thmr  owa  aeooMn^ 
and  ill  the  course  q[  such  d^iog  bad  previops(]r 
bought  goods  of  (be  dejEief»dants»  for  which  they  bii4 
given  them  their  accepUwas  for  fJOOLj  which  fiAl 
due  on  the  25th  and  26th  August^  1815.  At  the  time 
of  the  sale,  Cdes  and  C!o.  did  iipt  dwlp^  (9  the  de- 
feodafits  thai  they  acted  as  brokers,  but  sold  the  sugars 
to  them  in  their  own  names,  and  sent  them  the  follow*^ 
ing  note:  **  Sold  Messrs.  Carrie  and  Co.  per  Active, 
N.L.R.  51/100 — 50  hogsheads  Surinam  sugar,  at 
85£.  Jim^27th,  ISIS."*  The  defendaoU  afterwards^ 
on  pr  about  the  10th  or  11th  of  Jub/f  1815^  re- 
ceived the  following  invoice,  dated  27th  June,  1815j 
from  Coles  and  Co.,  .'^  Messrs.  E.  Carrie  bought 
of  Qde$  and  Co.,  per  Active^  N.  L.  JR.,  50  hogsheads 
Surinam  sugar^  at  85^  per  cwt."  The  prompt  or  time 
of  payment  of  tbe  sugars^  according  to  the  usual  course 
of  the  sugar  trad^  was  two  months.  Coks  and  Co.,  as 
sworn  brokers,  kept  a  book,  in  which  they  entered  a 
memorandum  of  evei^  contract  made^by  them  asauch 
brokersi  and  amongst  the  rest  was  the  memorandum  of 
the  sale  of  these  sugars  to  ihe  defendanliy  OMide  at  the 

14  ikne 
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tme  of  ti^ !    «  Bofttgfat  <X  Bering,  brodlera,  mid  Co.,        lilS. 
for  «eoaiiiit  of  Corrk  untl  -Co.,  per  Active^  K  L.  R. 
54/100  Irogskeftch  Surinam  sugar,  at  859.*'    But  the  de- 
fendiuiCs  iicrfer  saw  the  book  or  memorarndtmi,  nor  £o 
tliejr^ror  desire  to^seeit  till  «fter  the  bankruptcy  of  Cbfes 
and  Ca^,  aMhoBgh  ^hey  might  st  tuiy  tmie%a^«  seen  h, 
byrnttfiigjtttbeoacuitfaig  home.  At  llie«tiBie of4he  sale, 
(kla  and  Co.  nvcve  -employed  by  the  pMntiflfs,  as  their 
hnAan,  «ot  o&ly  lo  'aeU  for  diem  thetrimpoited  goods, 
bolilao  to  raoeive  ^m  the  bayers  thereof  the  price 
vHnesk'tKMtf  bat  «hey  did  not  leceive  a  del  credere  com* 
■feMofi.    Cbfef  and  Co.  i>eeame  baidcrbpts  on  the  1 4th 
Mgt  181S,  and  Uie  prompt  upon  the  vngars  ^expired 
upon  the  ff^  August.   On  liie  3d  Jirf^,  the  defendants 
AegDwedfawnCWgiaad  Co.  thefcfflowingoider  fertile  de- 
Bi^eryof  tlie«i^ars  from  the  West  India  Dodu,  ii^ere  tiie)r 
^rare  km4M  vmd'then  4ying :   ■*  To  the  prhicq[ml  atore- 
koeper  of  the  fMsi^  Jncfitt  Docks.    DeKter  to  the  order 
cf  Menrs*  #K«nd  E.€orrie^  thetrnder-nventMned  goods, 
iiimtad  an  dK  month  of  Jtmej  491S,  frnd^cnieved  %y 
Jadfai  i^eaeon  per  ahtp  Adivey  Captain  Mustard,  from 
Aermom,  ^lime  dock  rates  ^lereon  being  paM,}  Jime, 
1615,  N.  JLM.  51/4  00  —  50  hogsheads  cngar.  For  Ai* 
riag^  In-others,  aad  Co.  (Signed)  John  mOker.^'    Join' 
Walker  was  the  cnstam-jioiise  deAttf  the  pMaiiit^  and 
Jokn  Deacon,  one  of  «he  partners  in  the  iKmse  ^ 
Baringy  brothers,  and  Co.,  and  one  of  the  plamlifk  m 
the  cause.    By  the  nsagein  the  #f^  india  Dooks,  the 
sugars,  or  other  produce  imported,  remain  intheoames 
of  the  hnporter,  or  pemon  making  the  ^try^  mstil  smli 
time  as  some  pvdmser  diereof  chuses  to  hatre  the 
goods  rdbousad  and  emered  hi  his  name.    In  the  mean 
time,  and  «it!l  such  rehoockig  takes  place,  the  ordcc 
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1818*        for  delivery  must  be  signed  by  the  importer  or  hi^ 
'        agent,  whatever  number  of  soles  may  have  been  made. 

aj^  ,     of  them ;  and  such  order  is  made  out  for  delivery  to* 
the  first  purchaser,  unless  the  importer  should  have 
received  a  written  direction  from  the  first  purchaser 
to  make  it  out  to  some  other  person;  and  thatpersony: 
if  he  sellsi  indorses  over  such  order  to  his  vendee^  un» 
less,  as  in  the  former  cases^  such  vendee  should  in  like 
manner,  by  order  in  writing,  direct  the  indorsement  te 
be  made  out  to  some  other  person.     On  the  2dd  Js^ 
gustj   1815,    the  following    letter,    beating   date  the 
27th  Jidyf  was  sent  by  the  plaintiffi  to.  the  def^ndants^* 
being  five  days  before  the  prompt,  upon  the  sugars 
eicpired:   *'  We  request  you  will  settle  with  Mt.Ed^ 
Toard  Kensington^  for  the  amount  of  N.L.  IL  50  hogs- 
heads sugar,  per  Active,  sold  you  by  Coles  and  Co.,  on 
the  27th  Jtsne  last."     The  defendants  returned  the  fol- 
lowing answer,  dated  August  23d :  **  We  are  surprized 
at  the  directions  contained  in  your  letter,  dated  27tb 
July  last,  but  only  delivered,  to  us  yesterday,  respecting 
50  hogsheads  sugar  sold  by  Coles  and  Co.,  on  the  27th 
June.     We  consider  Coles  and  Co.  as  the  proprietors 
of  these  sugars,  and  therefore  the  same  wilt  be  settled 
for  in  account  with  them  or  their  assignees.''    On  the 
14tli  Jufyf  1815,  when  Coles  And  Co.  became  bankrupts, 
the  defendants  were  the  holders  of  their  acceptances 
for  S700;. 

This  case  was  argued  in  Easier  term  by  PuUa-  for 
the  plaintifis,  and  in  the  present  term  by  Scarlett  for 
the  defendants.  The  principal  arguments  for  the 
plaintifis  were,  that  the  defendants  must  have  known 
that  Coles  and  Co.  were  not  selling  in  their  own  names, 
ina&uiuch  as  the  truth  of  the  transaction  was  registered 

in 


f N  THE  FlFTT-NINTU  YeaR  OF  GEORGE  III. 


141 


iQ  their  broker^s  book,  which  the  defendants  might 
have  iaspectedt  if  they  had  chosen  to  do  so:  and 
that  the  note  delivered  by  them  -woold  not  havebound 
die  defendants  unless  it  had  been  delivered  in  their 
character  of  brokers :  that  they  possessed  none  of  the 
indicia  of  property  in  the  goods,  all  of  which  appeared 
to  belong  to  the  plaintiffs :  and  that  it  was  impossible 
that  thoplaintiflb  could  know  that  the  goods  had 
not  been  sold  by  Coles  wid  Co.  in  the  ordinary 
way  as  .brokers,  for  the  note  delivered  to  them  was 
precisely  in  the  usual  form.  And  if  they  were-  not  to 
•  aueceed  in  the  present  action,  no  merchant  could  ever 
again  trust  a  brdcer  with  safety.  The  cases  of  George 
V.  ClageU(a\  Rabone  v.  WiUiam{b\  Mscatt  v.  Mil- 
ward  {c\  Scrimskire  v.  Aldertofi{d)f  Morris  v.  CleaAy(e)^ 
and  M[wre  v.  Clementson  (/),  were  cited,  and  it  was 
coiUended  that  the  rule  on  which  the  right  of  setr-ofF 
in  those, cases  depended  was  this,  that  where,  the  prin* 
cipai  has  by  hjs  conduct  allowed  the  factor  to  hold 
himself  out  to  the  world  as  the  owner  of  the  goods, 
he  must  take  the  consequences.  .  Here,  however,  the 
plaintifis  had  done  no  such  thing;  and,  besides,  all 
those  cases  were  cases  of  factors,  between  whom  and 
brokers  dierc  is  a  very  material  difference. 

For  the  defendant,  it  was  urged,  that  this  case  was 
not  to  be  distinguished  from  George  v.  Clagettt  which 
was  still  a  valid  decision :  that  as  to  the  circum* 
stances  relied  on,  to  shew  that  the  defendants  knew 
that  Coles  nnd  Co.  were  selling  as  brokers  they  were 
not  conclusive.     It  appeared  as  a  fact,  that  they  acted 


(a)  7  Term  Jtep.  339. 
(c)  Cb.  Banki  Lawh  236. 
(«)  4  Maule  j-  Sdw.  566. 


(6)  7  Temt'Jtep.  360.  n.  a. 
{d)  2Str.  lis?.  ■ 
(/)  2  Campb,  22. 
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both  aa  brokers  and  'ine#cbaMt%  and  iherefece  «  paitjr 
mith  wbon  they  dealt,  might  uatiorall;  emmgh  in  a 
case  where  they  did  not  mention  the  naoow  ol  tbor 
principal,  conclude  that  they  were  the  princqiak  dienor 
aehes  in  the  tranaaotion.  And  the  order  for  delbery  oF 
the  goods  being  giv^n  by  die  plaintifb,  made  no  diffisp* 
ence,  for  the  only  thing  that  k  proofed  wa%  that  flmr 
were  the  original  importers.  The  only  disdnctibn 
between  a  fiu^tor  and  broker  is,  that  the  one  hasposBes- 
sion  of  the  bulk  of  the  goods,  and  the  other  only  of  the 
sample;  both  are  in  die  material  point  the  some,  ^iz* 
the  rq>resentatives  of  the  rea)  owner«  And  the  ruk 
of  krw  bid  down  in  Hem  v.  N$€k4>b  (a)  being  that 
where  one  of  two  innocent  persons  must  suffsr  by  the 
fkttk  of  a  third,  the  loss  is  to  M\  on  him  who  has  Mh 
posed  die  confidence,  it  will  follow  that  in  this  case 
the  toss  most  fidl  on  the  plainttSs,  whose  agentBs  Cotes 
and  Co.  were  in  this  transaction,  and  who  bad  reposed 
an  unnsual  confidence  in  them,  by  permitting  them  not 
merely  to  sell  for  them,  hot  also  to  receive  the  ^ies  if 
the  goods  when  sold. 

Abbott  C.  J.  If  the  defendants  w«re  to  sBcceed  in 
this  case  the  eflfect  would  be  that  the  goods  of  one  nan 
would  be  applied  in  discbarge  of  the  debt  of  anodier. 
I  am  not  disposed  to  come  to  such  a  conclusion  vnkss 
compeUed  to  do  so  by  authorities  whiciy  I  do  not  find 
in  this  caae.  It  is  said  that  where  a  loss  is  to  fall  on 
one  of  two  innocent  parties  by  the  decdt  of  a  third»  that 
it  should  Tall  on  him  who  employs  and  puts  a  trust  and 
confidence  in  the  deceiver.  But  this  rule  is  by  no 
means  universal.    Suppose  a  &ctor»  who  is  eiJtrusled 
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with  tfte  {k>s^etttoki  of  goodS)  pleilges  tho§ood9»  iht  r«iil  ^818. 
o^vaelrnaay  reooT^  tiiecn  in  trover  against  the  person  . 
\»{tfa  whiMta  th^are  pledged*  And  so,  alsoi  if  a  master  ag^S 
tratis  his  servant  with  plate  or  other  valuable^  and  the  ^o^^^^-  ^ 
MfVttt  eeUs  tbeni,  still,  tatess  they  are  sold  in  market 
•tfert^  the  master  may  mx>ver  them  from  the  innocent 
pwcfastter.  These  exficptiods  shew  that  the  principle 
b  by  BO  means  miiversal.  But  in  this  €a#e  has  there' 
fcoeil  axiynqgligem:e  on  thD  side  of  the  plaintift?  or 
nitker  has  diere  not  been  great  n^glSgtaee  on  the  side  of 
the  defendants  ?  ColH  and  Co^  it  appears,  acted  in  th^ 
^ouMo  oii|iaeity  of  HMrchuts  and  brokers ;  and  that 
Act  was  well  ktiown  to  the  defendantsii  Now  the  dis* 
.ttoetioii  Wtween  a  broker  and  &ctor  is  not  merely  no- 
nnoal,  for  they  diffinr  in  many  important  particalars. 
A  ftctor  is  a  penon  to  whom  goods  are  consigned  for 
aale  by  a  Inerchent^  residing  abitiadi  or  at  a  distance  from 
the  place  of  tele,  and  he  usually  seHs  in  his  own  namc^ 
?%rithoiit  disdbahig  that  of  his  principal;  the  lattei^ 
tIlH«foffei  with  Ml  knowledge  of  these  circumstances, 
trusts  him  with  the  actual  possession  of  the  goods,  and 
gifos  fate  mthori^  to  sril  in  his  own  name^  But  the 
iudker  is  ia  n  different  situation;  he  is  not  trusted  with 
die  poflsession  of  the  goods^  and  he  oi^ht  not  to  sell  in 
'his  own  name.  Hie  prinotpal,  thereibrc^  who  trusU  a 
bMker,  haa  a  right  to  expect  that  he  will  not  sell  in  bis 
own  name.  In  oil  the  oaaes  cited  the  fiu:tor  was  in  ae- 
ttild  posaeasion  of  the  goodi»  and  tho  purchasers  conld 
not  know  whether  tbcy  belonged  to  him  or  not.  And 
nt  aM  events  tbqr  knew  that  he  had  a  right  to  sell  the 
gtidds.  But  'the  due  of  a  broker  k^quite  distkiguidH 
td>le.  Hie  plliilitifi  in  this  case  have  only  rq>osed  the 
tiiiMd  odtifldtitoce  which  every  mercbaat  must  phMie  in 
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1818.        ^^^  broker,  and  if  the  defetidants  should  succeed,  'It 
— -        would  not  be  safe  for  any.  merchant  ever  hereafter  to 
a^^'        employ  a  broker:  for  the  latter  might,  by  delivering  to 
the  buyer  a  false  note,  defeat  the  rights  of  his  principal 
altogether.     It  is  argued,  indeed,  that  there  are.o^er 
,  facts  in  this  case  from  which  it  is  to  be  inferredTthat  the 
plaintifi  reposed  a  more  than  usual  confidence  in  Coles 
and  Co«,  and  for  this  purpose  that  part  of.  the  case  Was 
relied  upon  which  states  tliat  they  were  employed  by 
the  plaintiA  as  their  brokers,  not  only  to  sell  for  them 
the  several  goods  imported  into  this  country,  but  also 
to  recMve^  when  due,  the  price  of  such  goodsfrom  the 
buyers.     But  inasmuch  as  this  fact  applies  only  to  the 
receipt  of  the  price  of  goods  sold  by  them  a^  brokersy  it 
seems  to  me  that  that  fact  does  not  alter  tlie'  case! 
But  in  what  sitaation  did  the  defendants  stand  in  respect 
to  Coles  and  Co^,  and  what  did  they  omit  to  do  ?   Tlrey 
knew  that  Coles  and  Co.  acted  both  as  brokers  and  mer* 
chants,  and  if  they  meant  to  deal  with  them  as  mer- 
chants, and  to  derive  a  benefit  from  so  dealing  with 
them,   they  ought  to  have  enquired  whether  in  this 
transaction  they  acted  as  brokers  or  not ;  but  th^r  make 
no  enquiry.     They  had  the  name  of  the  ship  in  which 
the  goods  had  been  imported,  and  they  might  have 
made  enquiries  into  the  circumstances  of  the  case,  if 
tbey  had  not  chosen  to  remain  in  ignorance.     There 
is,  therefore^  a  clear  omission  on  their  part,  and  they  do 
npt  stand  in  a  situation  so  completely  free  firom  blan^e  as 
the  plaintifis  do.     There  is  another  cireumtooce,  which 
shews  that  if  they  did  not  know  that   Coles  and  Co. 
were  acting  as  brokers  in  this  case  il  was  because 
they  chose  not  to  know  it.     It  appears  that^  they  re- 
ceived a  sale  note^  and  were  not  required*  to^  sign  a 

bought 
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bought  note.  Now  irklioQt  mterii^  int9  the.qUestioa 
ipbecher  or  aot^  under  audi  drcuinitaoce^  the  iMrgdiu 
could  be  enfoiteed»  it  ia  quit«  sofiictent  to  say,  that  th^ 
€tdiiiary  coacse  of  dekUog  wm  not  pursued,  and  thi^ 
enough  appean  to  ahew  that  the  defeodanu  negligently 
•batained  firoi^  nakuig  tho$e  enquiries  which  they  ougfajt 
lahaiwttade.J  ihinh^  therefore,  that  they  ought  not 
tcf  be  jtUoWei  the  setoff  which  is  daimed ;  and  my 
opinion  is  founded  on  the  difference  between  the  cha- 
raelara  oi  fiM^tor  und  brokor^  and  on  the  plain  distinct 
lam  betwoea  the  caae»  iit^d  and  this.  For  even  admi^ 
ttng  it  to  bo  taiQ  that  where  two  persons,  equally  ia- 
Boccnt,.  oao  pr^udicted  by  the  deceit  of  a  third,  the  per- 
son who  has  put  the  U'ust  and  confidence  in  the  de- 
peivgr  shpuld  he  tfaft  loser,  J  think  tlie  defendants  are 
tbt  persona  who  hav^  in  this  case  placed  a  more  tlian 
psasA  wnfidence  in  Coles  and  Co.,  and  that  they  must 
bei|f  ihft  loas  ocoasipned  by  th^  act  of  the  latter. 

HUyj^sy  J;  I  am  entirely  of  the  same  opinion 
Thia  it  an  action,  brought  hy  a  merchant,  to  recover  the 
|^i|i»  of  his  Qw^  goods,  and  he  ought  therefore  to  suc- 
ceed* wdess  pibyment,  or  something  equivalent  to  it, 
appaaro  lo  have  taloan  place.  The  demand,  however, 
iS'EfiiisI^  on  the  ground  that  the  defendants,  who 
were  bnyera  of  the  goods,  did  not  purchase  them  of 
Ibe  plaMUiff%  bi^t  of  Coles  and  Co.,  and  that  they  have  a 
coisMeip-demand  ag^nst  them,  which  they  are  entitled 
l»  peff^*  against  the  price  of  the  goods*  A  proprietor, 
gmtrally  qjieaking)  is  entided  to  receive  the  price  of 
ho  own  gpodsy  unless,  by  improper  conduct  on  his 
part,  he  has  enabled  some  other  person  to  appear  as 
proprietor  of  the  goods^  and,  by  that  means,  to  impose 
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1818.  Ofli  a  third  person  without  any  faolt  on  the  part  of  that 
person.  That  is  the  true  meaning  of  the*  rule  laid  down 
in- Hef-nY.Nickbk.  {a)  There  arise  then  three  questions; 
first,  did  the  plaintiA  enable  Coles  and  Co.  to  appear 
as  proprietors  of  the  goods,  and  to  practise  a  fraud  upon 
^he- defendants?  secondly,  did  Cdks  and  Co.  actually 
practice  a  fraud?  and  thirdly,  did  the  d^ndants  use 
due  care  and  diligence  to  avoid  such  fraud?  Ail 
these  questions  must,  under  the  circumstances  of  this 
case,  be  answered  against  the  defendants.  It  appears 
diat  Coles  and -Co.  were  both  brokers  and  nie^anta» 
and  that  they  on  the  27th  June,  1815,  w^re  empowtred 
to  sell  the  goods  in  question.  They  delivered  to  tha 
plaintifis  a  sold  note  exactly  in  the  proper  form,  sup- 
posmg  them  to  have  sold  in  their  character  of  brokers; 
and  they  delivered  to  the  defendants  a  bought  nol^ 
exactly  suited  to  the  case  of  their  having  sold  as  brok^n^ 
without  having  disclosed  the  name  of  the  sdler.  If  it 
were  even  doubtful  whether  Coles  and  Co.  sold  as  mer- 
chants or  not,  there  was  at  least  enough  to  have  induced 
the  defendants  to  make  inquiry.  For,  supposing  them  to 
sell  in  their  character  of  brokers,  it  was  not  ncccftsary 
for  them  to  take  a  counter-note  from  tlie  defendants ; 
but,  if  they  had  sold  as  merchants,  that;  would  be  neces- 
sary. When,  therefore,  they  delivered  only  a  sale  not^ 
and  required  none  in  return,  that  ought  to  haft  raised  a 
strong  presumption  in  the  minds  of  the  defendantSt  that 
the  sale  was  in  their  character  of  brokers.  And  there 
is  nothing  inconsistent  in  that  view  of  the  case:  for 
Coles  and  Co.  do  not  say  that  they  sell  the  goods  as  their 
own,  and  the  defendants  ask  no  questitos  on  that  sab- 

(«)  Scik^  S89. 
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jdcL  Then,  on  the  9d  of  Mif^  comes  the  delivery 
order  signed  by  the  plaintifis :  at  that  time,  therefore, . 
the  defendants  must  have  known. that  the  plaiiuifis 
were  parties  concerned,  and  might  have  satisfied  any 
donbts  which  they  entertained  upon  the  subject.  It 
18  besides  to  be  observed  that  the  plaintifi  did  not 
trust  the  broken  with  either  the  munimentB  of  their 
titles  or  the  possession  of  the  goods,  as  was  done  both 
in  the  case  of  Rabone  v.  IVtUiamSf  and  that  of  Geot^ge 
V.  CimgeU.  There  is  another  circumstance  by  which 
the  defimdanta  ought  easily  have  ascertained,  whether 
Cbfest  and  Co.  acted  as  brokers  or  not  According  to  the 
uBiial  coarse  of  dealing,  a  broker  is  bound  to  put  down 
io  his  book  an  account  of  the  sales  made  by  him  in 
ibiM;  capacity,  and  in  fact  that  was  done  in  this,  case; 
ao  that  if  the  defendants  had  asked  to  see  the  book^ 
(hey  would  instantly  have  discovered  whether  Coles  and 
Co.  acted  as  brokers  or  not.  I  think,  therefore,  that  it 
appears  from  these  circumstances,  the  plaintiffs  did  not 
by  itheir  conduct  enable  Coies  and  Co.  to  hold  themselves 
out  as  the  proprietors  of  these  goods,  and  so  to  impose 
on.  the  defendants;  that  the  defendants  were  not  im- 
posed upon,  and  even  supposing  that  they  were,  that 
they  must  have  been  guilty  of  gross  negligence.  Besides, 
when  Ccie$  and  Co«  stood  at  least  in  an  equivocal  situaF- 
tion,  the  defendants  ought,  in  common  honesty,  if  they 
bou^t  the  goods  with  a  view  to  cover  their  own  debt, 
to  have  asked  in  what  character  they  sold  the  goods  in 
question.  I  therefore  cannot  think  that  the  defendants 
believed,  when  they  bought  the  goods,  that  Coles  and  Co. 
sold  them  on  their  own  account ;  and  if  so,  they  can 
have  no  defence  to  the  present  action.  The  course  of 
dealing,  it  appears,  was  for  the  brokers  to  receive  for 
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1818.  the  plaintiffii  the  price  when  due;  if  therefore  the  de^* 
"^"^  fendants  had  remained  ignorant  of  the  state  of  thffig!^' 
against  till  after  that  period  had  arrived^  Ae  case  might  hai^ 
been  different;  hot,  beibre  that  time  arrived^  it  ^ 
pears  that  they  were  distincliy  informed,  that  the 
plaintiffii  were  the  |M'optietx>r8  of  die  goods;  There 
must  therefoore  be  judgment  for  the  plainttffa* 

HouoTD  J.    I  am  of  yopinion,  that  the  defendantu 

have  not  any  right  of  set*off  in  this  case.     A  foatory 

who  has  the  possession  of  goods,  differs  materially  from' 

a  broken     The  former  is  a  person  to  whom  goods  are 

sent  or  consigned,  and  he  has  not  only  the  possessteny 

but  in  consequence  of  its  being  usual  to  advance  money 

upon  them,  has  also  a  special  property  in  them,  and  m 

general  lien  upon  them.     When,  therefore^  he  sdUs  in^ 

his  own  name,  it  is  within  the  scope  of  his  auliiority: 

and  it  may  be  right  therefore^  that  the  principal  should 

be  bound  by  the  consequences  of  such  sale;  amongst 

*  which,  the  right  of  setting-off  a  debt  due  from  the 

fiu:tor  is  one.     But  the  case  of  a  broker  is  diffinent; 

he  has  not  the  possession  of  the  goods,  and  so  the 

vendee  cannot  be  deceived  by  that  drcumstanoe;  and 

besides^  the  employing  of  a  person  to  sell  goods  as  a 

broker  does  not  authorize  him  to  sell  in  his  own  naroe^ 

If  therefore  he  sells  in  his  own  name,  he  acts  beyond 

the  scope  of  his  authority,  and  his  principal  is  not 

bound.      But  it  is  said,   that  by   these  means,  the 

broker  would  be  enabled  by  his  principal  to  deceive 

innocent  persons.     The  answer  however  is  obvidos, 

that  that  cannot  be  so,  unless  the  {Hrmcipal  delivers 

over  to  him  the  possession  and  indicia  of  property. 

The  rule  sUted  iu  the  case  in  SaHeU  must  be  takm 

with 
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wltfa«>]iie  qulifications;  as  for  iottanoei  if  a  fftetor»  1818. 
even  with  goods  in  his  possessions  acts  beyond  the  •— * 
sc^pe  of  his  aathorily»  and  pledges  them,  the  principal  4^ 
is  not  bound :  or  if  a  broker,  having  goods  deKvered 
to  bini»  is  desired  not  to  sell  them,  and  seib  them,  but 
not  in  market  overti  the  principal  may  recover  them 
bade.  Hie  truth  b,  that  in  all  cases,  excepting  where 
goods  are  sokl  in  market  overt,  the  rule  of  caveat 
emptor  apfrfies.  I  think  therefore,  that  this  case 
difers  nHrterially  ftom  the  cases  cited,  Ivhich  are  those 
of  principal  and  factor,  and  that  therefore  this  claim 
of  set^eff  cknnot  he  allowed. 

Judgment  for  Plaintiffs. 


The  King  agakut  The  Inhabitants  of  Idle^      Saturday 

T TPON  an  appeal  against  an  order  of  two  justices,    Tiie ssaz. 
by  which  Mary  Wade  and  her  bastard  child  were  repeal  33  a.  3. 
removed  from  the  township  o{  Idle  to  the  township  of  ^erefore  wbtre 
Bawden,  in  the  west  riding  of  the  county  of  Yor*,  the  ""jed^u^hi;^ 
Sessions  confirmed  the  order  as  to  the  motheri  but  dis-  was  delivered 

of  a  basUtrd' 

charged  it  as  to  the  child,  subject  to  the  opinion  of  v  child  in  the 
tliis  Court  on  the  following  case : —  .    /^during  her. 

The  pauper  Maty  Waders  settlement,  was  admitted  ^enS  Ui^' 
to  be  in  the  township  of  Bmodetiy  derivatively  under  under  a  certifi- 

.   ''  *  cateacknow- 

her  father  John  Wade.      For  several  years  prior  to  the   ledging  him  to 

,_^_^_  _.bea  member  of 

4th  October  18l7i  the  said  JoAn  fTa^  was  an  efficient  a  Friendly  So- 
member  of  a  friendly  society,  legally  established  in  pur-  Sii2ed*under 

33  G  5.  c.  54. 
SMd  dwi  null  cfftifieat^  Mctenaed  not  only  to  him,  but  to  sU  the  membcn  of  bis  fa. 
mily  alao ;  that  the  dau^ter,  therefore,  was  at  the  tuoe  of  her  delivenr  ren^ng  in  the 
toraUp  under  ^e  aithovity  of  38  6. 9.  e.  54.,  and  that  by8eci^25.  of  that  act  the  set* 
i,  of  the  diild  followed  that  of  the  mottieiv 
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1818.         suanee  of  the  act  passed  in  the  33d  year  of  hifi  present 
Majesty's  reigui  entitled  **  An  act  for  the  encourage- 
riieht  and  relief  of  friendly  societies."     And  on  the  4ith 
^Interf**"     Oct*^^'   1817,  a  certificate  as  to  that  fact  was  duly 
Idle.  made  and  given  by  the  presideht  and  stewards  of  the 

society;  and  the  same  was  afterwards  daly  verified 
before^  and  certified  by,  a  magistrate,  according  to  the 
provisions  of  the  several  statutes  made  concerning 
friendly  societies.  [The  case  then  {Proceeded  to  set  oat 
the  certificate,  which  was  in  all  respects  regular.]  This 
certificate,  and  the  verification  thereof,  were»  on  the 
7th  October  1817,  delivered  to  the  charchwardens  and 
overseers  of  the  poor  of  the  township  of  Idle.  —  The 
bastard  child  was  born  in  that  township  on  the  1 9th 
November  1817,  whilst  John  Wade  and  his  fimiily  (of 
which  the  said  Mary  Wade  was  then  a  member}  were 
residing  there  under  the  authority^  or  supposed  au- 
thority, of  the  certificate  and  the  acts  relating  to 
friendly  societies. 

Topping  and  Starkie^  in  support  of  the  order  of 
sessions.  The  35  G.  3.  c.  101.  repealed  the  33  G.  3. 
€.  54.  the  friendly  society  act.  For  the  former  act 
made  all  persons  irremoveable  till  actually  chargeable, 
and  the  only  object  of  the  33  G.  3*  was  to  exempt  mem- 
bers of  friendly  societies  from  being  removeable  till 
actually^  chargeable.  The  latter  act,  therefore,  was  vir- 
tually repealed  by  becoming  nnnecessary.  Bttt»  at  any 
rate,  this  woman  was  not  living  under  the  authority  of 
the  33  G.3.  when  the  child  was  bom;  for  even  sup- 
posing that  act  unrepealed,  still  iu  protection  onty 
continues  till  the  person  becomes  actually  chargeable : 
and  here,  being  pr^;nant  of  a  bastard  child,  'sbe  was 

by 
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by  35  .G.  3.  c.  lOL  s.  6.  adually  chargeable.  Then,  if  1818. 
80^  dhe  was  removeable.  If  the  pariah  oflBcers  mij^t 
hpTe  reaooTed  her,  .ahe  was  not  living  under  the 
authority  of  the  act;  and  then  the  child  will  be  settled^ 
wbei:e  born,  which  was  in  the  township  of  Idk* 
The  case  of  Bex  v.  Great  Yarmouth  {a)^  is  an  autho- 
rity to  shew  that  an  unmarried  woman  witli  child, 
though  residing  under  a  certificate^  under  8  and  9 
W.  S«  may  be  removed;  and  die  same  reasoning  will 
i^>ply  to  certificates  under  the  friendly  society  act. 
Besides,  in  thiscasc^  the  certificate  is  not  granted  to 
the  woman  herself,  but  to  her  father,  and  the  twenty- 
fifth  clause  only  applies  to  members  of  friendly  societies, 
and  not  industvely  to  their  fiunilies  also.  The  daugh- 
ter might  therefore  have  been  removedi  notwithstanding 
the  fiufaer's  continuing  to  reside,  being  a  member  of 
the  society  under  the  authority  of  the  act. 

Scarlett  and  E.  Jlderson^  contra.  Hie  33  G.  3.  can- 
not have  been  repealed  by  35  G.  S.»  for  many  of  its 
provisions  are  still  in  force,  and  are  wholly,  untouched 
by  the  latter  act:  as,  for  instance^  the  clause  which 
states  that  the  servants  and  apprentices  of  such  certi- 
ficated persons  shall  not  gain  settlements  thereby. 
Tliei^  if  not  repealed,  this  woman  was  residing  under 
the  aathority  ofthe  act.  .  It  is  found  by  the  case  that 
ahe  was  a  member  of  her  father's  family  at  the  Ume^ 
and  the  certificate  extends  not  merely  to  him,  but  to 
his  family.  This  has  been  decided  in  the  case  of  cer- 
tificates under  8  and  9  W.  3«;  and  Rex  v.  Great 
Yarmtmtif.  cited  on  die  other  side^  is  an  authority  oa 

(a)  8  Term  Bep,  68. 
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iai8.        tbut  point     And  the  wonk  of  8  and  9  IF. S.  are  pi%- 
7%7^*      di^ly  iknilar  to  time  of  83  G.  3.     The  i0▼elllee■dl^ 
cbuie  wyBf  itbet  the  party  shall  not  be  retho^red  till  ht 


Tile  :bihabit. 
Antsflf        ke  actoailjr  cbargeaMe,  or  be  found  to  ask  reRef^/br 

Aimself  andfamihft  and  that  then,  and  not  befell  k 

Aall  be  lawful  tb  remove  him,  tt^eiker  with  hit  Jiamlg. 

In  truth,  the  rule  laid  down  is,  that  the  pater-fiihiHias 

'  includes  his  family,  and  that  a  certificate  granted  to^ 

him  is  Tirtnally  granted  to  his  family  abo.    Then ^  doea 

65  G.  3.  c.  101.  make  any  difference?    That  act  waa 

passed  to  prevent  unnecessary  removals.    But  Inasmncb 

as  nnmarried  women  with  child  were  sure  to  bring  bur* 

tfiens  on  parishes,  unless  removed  before  delivery,  that 

act  made  them  actually  chargeable.     Where,  however, 

liiis  inconvenience  did  not  exist,  vis.  in  cases  where  fte 

bastards,  when  boro,  would  folk>w  the  mother's  settle- 

ment,   it  was  nataral   to  expect  that  such  power  of 

.  ^    removal  (being  unnecessary)  should  not  be  given.    And 

accordingly  there  is  a  proviso  introduced  at  the  end  of 

the  sixth  seotion  for  diat  purpose,  which  atatea  that 

f *  all  ads  touching  bastard  children  shall  remajn  in  fall 

forces  as  wdl  in  oases  where  by  this  act  the  place  of 

settlement  of  soeh  child  is  directed  to  be  the  sane  aa 

that  of  the  wioUiers  of  auch  children,  as  where  the  place 

hi  settlement  of  such  chiklren  remains  die  same  as 

before  this  act.**    This  proviso,  therefore,  limits  die 

operation  of  the  sixth  section  to  eases  whel^  the  removal 

is  necessary,  in  order  to  prevent  the  child  from  bemg 

settled  where  bom:  and  therefore  this  case  is  not 

within  the  danse.     This  is  strongly  supported  by  what 

ftn  firom  the  Court  in  Rex  v.  Great  Yarmmdh.     But 

even  supposing  that  the  mother  in   strict   law  was 

removeable,  still  it  does  not  follow  that  the  ofHcers  of 

Idle 
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MU  wene  bound  to  hav^  removed  her;  and  if  they  did        1818. 
«i«^:  )8be  may  still  be  considered  as  residing  under  die      ^_ 
authority  of  S3  G*  3.      And  the  other  township  has        ogumir 
Jost  no  advantage ;   for,  if  the  mother  had  been  re*        «iis  or 
moyed^  the  child  would  have  been  born  there^  and  so 
would  have  been  clearly  settled  with  them :  and  that  is 
all  that  is  sought  to  be  done  now* 

Abbott  C.  J.  This  case  has  been  most  fully  and 
satisfiictorily  discussed,  and  the  opinion  I  liad  originally 
formed  has  been  changed  in  the  course  of  the  argument 
I  am  of  opinion  that  the  original  order  of  the  two 
magistrates  was  good,  and  that  the  sessions  were  mis* 
taken  in  their  judgment.  It  has  been  argued  tliAt  the 
friendly  society  act  was  repealed  by  the  subsequent 
act  of  the  35  G*  3.  c.  lOl,  which  provides  that  no  person 
shall  be  removeable  from  any  parish  until  actually 
chargeable,  and  thus,  it  is  said,  rendered  wholly  un- 
necessary the  former  protection  by  certificate  under  the 
friendly  society  act  But  I  think  that  is  not  so:  for 
it  may  be  yery  convenient,  notwithstanding  the  eSeot  of 
the  35  G.  3.  to  keep  the  provisions  of  the  33  G.  3.  in 
force*  In  many  cases,  a  kibourer  who  might  wish  to 
come  into  a  parish  might  not  be  able  to  obtain  em- 
ployment there,  for  fear  that,  by  so  doing,  he  might 
bring  burdens  upon  the  parish.  But  if  he  came  wid^  a 
certificate  from  a  friendly  society,  that  fear  would  be 
temoved.  It  would  therefore  be  depriving  the  members 
of  such  societies  of  a  material  benefit,  if  we  were  to 
hold  the  35  G.  3.  to  be  a  virtual  repeal  of  the  pro- 
visions of  the  33  G.  3.  Then  the  question  arise^^  who 
are  the  persons  protected  by  the  latter  a<^t?  Hie  object 
of  the  act  being  to  facilitafe  the  finding  of  employment, 

it 
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1818.  it  should  receive'  a  liberal  construction*  I  thinki 
,^^^^^  therefore,  that  the  certificate  granted  lo  the  bead  of  the 
agahut  faidily  protected  not  only  him,  but  also  all  the  members 
a^tAoi  of  the  family,  and  placed  them  in  the  same  situation 
in  which  he  stood.  If  so,  then  they  would  not  be 
removeable  till  they  became  actually  chargeable.  *  Ac* 
cording  to  the  authority  of  the  case  of  Rex  v.  Greai 
Yarmouth,  this  woman,  under  the  circumstances  stated 
to  us,  was  removeable;  but  although  that  was  so^ 
still  it  may  be  very  questionable,  whether,  in  this 
particular  case,  the  parish  officers  were  bound  to  re- 
move the  mother?  There  is  an  obvious  distinction 
between  the  effect  of  a  certificate  under  the  33  G.  3., 
and  that  of  one  under  8  and  9  W.S.  For  the  former 
of  these  two  statutes  enacts,  **  That  every  child  bom 
a  bastard  in  a  parish  during  the  mother's  residence 
therein  under  the  authority  of  that  act,  shall  have 
the  same  settlement  as  the  mother^"  The  atten- 
tion, therefore,  of  the  parish  officers  would  naturally 
not  be  called  to  the  situation  of  a  woman  residing 
under  a  certificate  granted  under  33  G.  S^  and  I 
think,  therefore,  that  they  were  justified  in  not  removing 
in  this  case.  No  inconvenience  can  arise  to  the  other 
parish  from  this ;  for  if  the  mother  had  been  actually 
rejpoved,  the  child  would  have  been  born  in  their  parish, 
and  so  would  have  been  settled  there.  They,  therefore^ 
are  placed  in  no  worse  situation  by  our  holding  that  the 
child  shall  follow  the  motlier's  settlement,  though  she  was 
not  removed.  I  think,  therefore^  that  the  parish  officers 
were  not  bound  in  this  case  to  remove  the  mother,  and 
that  the  child  being  bom  in  Idle,  whilst  the  mother 
was  residing  there  under  the  authority  of  the  33  G.  3. 
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c.  54.,  followed  her  settlement  in  Bawden^  and  that  the        1819. 
oi^er  of  sessions  was  therefore  wrong. 

,    Bayubt  J.     I  entertained  at  &st  great  doubts  in 
this  case^  which,  the  discussion  it  has  undergone  has 
however  entirely  removed.    I  agree  with  my  Lord  C.  J. 
that  the  child  in  this  case  was  settled  in  the  paridi  to 
which  the  mother  belonged^  and  on  the  ground  that 
her.  residence    there  was  protected  by  the  SdG.d. 
e.  54.     Bdbre  that  act  passed,  persons  likely  tb  become 
chargeable  were  liable  to  be  removed.      That  act, 
however,    provides,    that  a   person    having  a  certi^ 
ficate  under  it  shall  not  be  removed  unless  actually 
chargeable.      The  first  question  is,  whether  that  is  re- 
pealed hy  the    35  G.  3.  c.  101,  by  which  a   gem»al 
proviuon  ismade^  that  no  person  shall  be  removed  until 
actually  chargeable.  -   But  unless  we  see  clearly  that  it 
was  the  intention  of  the  legislature  to  repeal  the  former 
act,  I  think  we  ought  not  to  come  to  that  conclusion; 
for  that  act  gave  to  persons  certificated  under  it  a 
special  protection,  subject  to  certain  disabilities;  and 
I  think  that  a  party  who  chooses  to  avail  himself  of 
that  special  protectioif,  ought  to  be  allowed  to  do  so; 
for  it  wiH  materially  facilitate  his  admission  into  a  parish 
on  account  of  the  disability  he  lies  under  of  communi- 
cating settlements.     If  he  goes  with  that  certificate,  he 
will  be  readily  allowed  to    take  a  tenement,   for  he 
tonfers  no  settlement  on  his  hired  servants  or  appren- 
tices.     Although,  therefore,  the  35  G.  3.  c.  101.  did 
introduce  a  general  provision,  still,  as  it  does  not  con- 
tain any  thing  to  shew  that  it  was  intended  to  repeal 
the  33  G.  3.  e.  54,  I  thmk  that  act  was  not  repeakd. 
By  the  l7th  section  it  appears  that  no  member  of  a 

friendly 
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Wi6»        M«ddiy  aodetgr  shall  be  remoweMe.     He^  Uierefei^ 
-j^  obtains  a  residence  not  only  for  hiaisel^  but  also  for 


!• 


those  who  may  be  considered  as  parcel  of  himself,  his 
ftBii  «c  irife,  and  fittniiy.  If  be  is  removied,  they  are  removed 
with  him ;  and  the  section  which  says  that  he  shall  not 
be  removed,  virtually  prohibits  aho  the  removal  of  his 
famly.  The  25th  asotion  does  not  use  the  expressiion, 
^  during  the  member's  residence,^  bat  <*  during  the 
mother's  residence^"  under  the  authoHty  of  the  act.  I 
thinks  therefoi^  that  in  thb  case  the  mother  was  re» 
lading  under  the  authority  of  this  act  when  the  child 
was  bom.  The  parish  might  perhaps  have  removed 
the  mother  as  actually  chargeable,  under  the  S5  6.  S. 
€.  101.  s.  6.,  but  they  were  not  bound  so  to  do;  for  this 
section  only  ui^ant  to  provide  fer  the  case  of  those  on* 
married  women,  whose  residence^  i^hen  they  were 
pr^nant,  was  not  prot^ted  by  any  previous  act*  I 
think,  therefore,  that  in  this  case  the  settlem^t  of  the 
child  follows  that  of  the  mo^er. 

HoLKOTD  J*  I  am  also  of  opinion  that  the.SS  G.  3.. 
c.  54.  is  not  repealed  by  the  35  G.  3.  c.  101.  It  cer- 
tainly is  not  expressly  repealed,  for  there  is  no  reference 
in  the  latter  act  to  the  S3  G.  3.  By  that  act  it  ap* 
pears  that  members  of  a  friendly  society  are  protected 
unless  tbcy  become  actually  chargeable  or  are  found  to 
ask  relief  for  themselves  and  family ;  and  in  case  any 
daughter  shall  become  pr^^nant  of  a  bastard,  the  25tb 
section  enacts,  that  the  child  in  that  case  should  follow 
the  ^ttlement  of  the  mother.  Under  this  act,  a 
daughter  in  this  situation  would  not  make  the  family 
removeable  as  actually  chargeable^  because,  not  being- 
settled  there  herself,  the  birth  of  her  child  would  bring 
no  charge  on  the  parish.  Then  came  tlie  35  G.  3. 
13  the 
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the  object  of  which  haa  been  correctly  stated  tfe>  be^  to         1818; 
prerent  poor  persons  from  being  unneoesaarily  removed ; 
and  the  sixth  section  enacts,  that  an  unmarried  woman 


ThBJUHtU 


Tk^  Tiiliilrflii 

with  child  shall  be  deemed  and  taken  to  be  a  person  tmm  of 
actually  chargeable ;  but  that  clause  goes  on  to  state  ^'^ 
that  such  a  person  sbali  be  deemed  chargeable^  not  ge» 
nerall^  but  "  within  the  true  intent  and  meaning  of 
that  apL"  Then  that  clause  mppUm  to  persons  whose 
residence  wat  not  previously  protected^  but  not  to  caaes 
where  under  the  frigidly  society  act»  the  certiiicale 
would  protect,  the  parish,  where  the  child  was  bom,  from 
the  burden  of  ita  maintenance :  and  no  mischief  will 
follow  from  this  construction  of  the  aot  I  am  there* 
£Mre  of  opinLoo,  that  the  aS  6. 5.  is  not  repealed  by 
the  3S  6.  S.,  and  that  the  settlement  of  the  chikl.tA 
thi&  case  follows  that  of  die  mother. 

Order  of  Sessiona  qoaabed,  an4 
order  of  Magistratea  confirmed. 


The  King  against  l^he  Inhabitatits  of  the  Parish  tsattirday, 
of  Walsall. 

f>ULLJEBi  in  last  Easter  term,  had  dsitained  a  ruli^  Hie  two  di». 

-^       ^       ,  ,  J  /.  •    . X      f  tricts  of  which 

to  shew  cause  why  an  order  of  appointment  of  apvishoomut- 
four  persons  to  be  overseers  of  the  parish  of  Waballf  in  tho^iSKs. 

down  to  the 
13  and  14  Oar.  2^  mamtaiied  dicir  i>oor  joratljr,  md  at  the  ^••OP  the^pBssiiig  of  the  Utt- 
teraet  agraed  to  separate  in  the  nudateoaoce  of  their  poor»  and  tfaat'wpanite  OTtneen 
ihoold  b6  i^ipomted,  upon  condition  that  the  rateabla  p^^opert^  in  tfte  pariah,  whether 
ate»tedintheoiiaortbeotherdistact»ahottid.  be  tatidwhers  theoGcupierBref^^  In 
coDflequMice  of  that  ogreemeDt  they  had  ever  since  aniformly  maintained  their  own  poor 
i^aritetyt  aad  had  had  aepwwtfr.oyeiaeew,  ooaaUtf  ea»  Ac, :  H«ld  that  this  clearly  shewed 
that  the  pariah,  at  the  tune  of  the  agreement,  could  not  reap  the  full  lienefit  of  the  statute 
^£fia.,  and  that,  UHrafrte»  die  acpantianor  the  swodittiicts'waati^^a^  en^- 
pqintnignt  of  oremen  for  the  whgle  pariah  was  now  bad. 

SfIA  alaok  that  eieagieetnent  coiuiflled  af  two  distinc^'paaets,  and  thst  the  inndidiQr  of 
Ifaa  latlcr  part,  as  to  rnting  property  not  situate  within  the  district  rated,  did  not  affect 
the  qncaiHMi  on  the  former  part. 

the 
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Utelnbabit. 
nteof 


1816.  the  county . of  SiAj^btf,  should  not  be  quashed  for  in- 
sufficiency. It  appeared  from  the  affidavits  in  supporc- 
of  the  rulC)  that  the  parish  of  fValsaU  consisted  of  two 
districts,  one  called  the  township  of  the  Bortmgh^  and 
the  other  the  township  of  the  Foreign^  both  of  which, 
as  far  back  as  the  13  and  14  Car.  2.  c.  12.,  had  sepa^ 
rately  maintained  their  own  poor;  that  they  had  had 
separate  rates,  accounts,  and  workhouses,  and  separate 
appointments  of  overseers,  constable,  and  '  headbo- 
rough ;  that  there  had  been  parish  indentures,  executed 
by  the  officers  of  the  ^^^  so  far  back  as  1689;  cer^ 
tificates  of  settlements,  given  by  the  barougk  to  Ae 
Jbreigrij  as  far  back  as  1700;  and  orders  of  removal 
iirom  the  borough  to  the  foreign^  and  vice  versd,  and 
appeals  thereon,  as  fiir  back  as  \^A^  and  as  late  as 
1815.  The  affidavits  on  the  other  skle  stated,  that 
prior  to  the  statute  of  the  13  and  14  Car.  2.  c.  12.,  the 
parish  of  fVaUail  received  the  benefit  of  the  43  ^iz. 
Cn  2.,  and  that  the  poor  of  the  borough  and  foreign  were 
maintained  by  a  general  rate  over  the  whole  parish ; 
that  on  the  passing  of  13  and  14  Car.  2.  c.  12.,  it 
was  agreed,  that  the  borough  und  Jbreign  should  sepa- 
rate In  the  maintenance  of  their  poor,  and  that  separate 
overseers  shoukl  be  ^>pointed,  upon  condition  that  tlie 
rateable  property  in  the  parish,' whether  situate  in  the 
borough  or  jthe  Jbreign,  should  be  rated  to  the  relief 
of  the  poor  of  that  district,  in  which  the  occupier  re- 
sided. They  also  stated,  that  both  townships  had  been 
incorporated  by  the  name  of  the  Borough  and  Foreign 
of  WaUaUy  and  that  the  jurisdiction  of  the  magistrates 
extended  over  the  whole  parish ;  that  there  was  but  one 
{mrish  church  for  both,  which  was  repaired  by  a  joint 
rate;  that  a  rate  of  Is.  in  the  pound,  averages  in  the 
14  borough 
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ioroitghll25l.f  and.in  the ^eign  4001.;  and  that  in         18.18. 
.die  lost  year,  there  were.thirty-two  of  the  former,  and        ■■ 

111*  Kjno 

eleven  of  the  latter;  and  that  the  parish  now  cpuldhave        ngtdatt 
•the  benefit  of  the  43  Eliz.,  by  the  joint  maintenance  of    ^^^t»of^ 
.their  poor ;  that  by  so  doing,  a  considerable  expence      ^alsau. 
would  be  saved,  and  the  poor  would  be  more  comfort- 
ably provided  for*     It  appeared,  that  on  a  previous 
app^  against  the  poor's  rate  for  the,  borough^  argued 
in.  the  Court  of  King*s  Benck^  in  1813,  the  latter  part 
;gf  the  agreement,  stated  in  the  a£Bdavits,  was  held  to 
be. invalid;  and  it  was  in  consequence  of  this  that  the 
jfiint  appointment  of,  overseers  for  the  whole  parish  now 
in  qoestiiKi,  was  made. 

•  Janoit  and  IV.  E.  Taunton  shewed  cause.  The  stateo^ent 
inthe  aflklavitain  support  of  this  rule,  which  is  admitted 
to  be  correct,  viz.  that  separate,  overseers,  rates, .  &c. 
have  existed  since  the  IS  and  14  Car.  2.,  both  in  the 
iaroagA  and  the  Jhreign^  is  not  decisive  of  the  present 
question;  for  those  existed  in  the  case  c(  Bex  v* 
Palmer  (a),  and  in. Lane  v.  CobAam  (&),  and  yet  the 
Coart  sustained,  an  appointment  of  overseers  for  the 
whole  parish,  «nd  refused  amandamus  to  a|^K>int  se- 
parate overseers  for  the  difierent  <lbtricts.  It  is  not 
stated,  in  any  of  those  affidavits,  that  the  parish  can- 
not now  reap  the  benefit  of  the  statute. of  EUx. ;  and 
the  affidavits  on  the  other  side  distinctly  state  that  the 
parish  can  do  so.  And  it  appears,  from  the  fiiqts  ad- 
mitted on  both  ndes,  that  the  parish,  during  the  interval 
between  the  4S  Elix»md  13  and  14 Car.  2.,  did  reap  the 
benefit  of  the  former  statute^  by  maintaining  their  poor 

(a)  8  Eust,  4ie.  (6)  7  East,  1. 

jointly. 
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1»18.        jointly.    IBi^/teg  J.,  There  is  the  fUlacy  of  th*  ugu- 
-*— -        ment;  the  parish,  during  that  interval,  did  netfpscMBfl^ 
ttgfii^^      but  not  the  fiiU  benefit  of  tbie  statute.]  Supposing  that 
anteof*^     the  agreement  stated  a£fords  evidence  of  tike  inoMi^ 
Walsaix.       venicnce  felt  by  the  joint  maintenance  of  the  poor  al 
that  time^  still  that  does  not  faU  within  the  defiwtiiMi 
given  by  BuUer  J.,  in  Bex  y.  HorUm  {a%  for  he  them 
Says,  that  what  is  meant  by  the  benefit  of  the  atainis 
of  Eliz,  is,  ^  that  the  parish  may  raaintaifi  their  ow« 
poor  as  a  parish;  for  nidess  they  can  do  it  as  eacb^ 
they  cannot  have  the  benefit  of  the  statttle/'    Kow 
that  has  been  done  in  this  case  by  die  psrish  ^f  Wak 
salL    In  Bex.  v.  Newell  (i),  it  waa  heid^  that  whea^  tw0 
districts  contributed  in  certain  proportions,  each  to  the 
maintenance  of  the  poor  in  the  other,   and  had  im- 
inemofially  made  separate  rales,  stiU  th^  were:  not 
,  entitled  to  maintain  their  poor  separately.    The  priit« 
ciple  of  that  case  applies  to  the  presenc;  for  here,  by 
the  agreement,  the  property  in  each  distvictv  has  coin 
triboted  to  the  relief  of  the  poor  in  the  -other;,  and 
It  can  make  no   diflerenee,  whether  the  proposfaefis 
were  fixed,  as  in  Bex  v.  NeweUf  or  floctualiBg,  as  ill 
the  present  case.     And  the  avlharityaf  Bex  v^Gotm 
dm{c\  is  strongly^  against  the  present  appiscataon. 

Moiryai  and  Puller^  contsa,  were  stopped-  by  thu 
Court.  . ) 

▲woiET.  C«  J«  The  court  is  now  called  upon  to  uiiit^ 
two  townships  which  as  &r  back  as  human  memory  cai| 
go  hai^  been  in  all  reelects  separate  and  distinct;  and 

(a)  1  2Vn»  Jtip.  J74.  (J)  4  Term  lUp.  366. 

s  (c)  1  Bartu  j-  Aid.  5^4. 

indeed 
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indeed  the  doeatoentarjr  evidence  stated  in  the  Md^        1818. 

"vits  carriet  the  Reparation  back  for  a  century  and  a  half.        — « 

Every  circumftanoe  that  could  possibly  exist  to  shew        o^iuf 

that  these  were  distinct  townships  for  all  purposes  is         ants  of 

Kmnd  in  the  present  case.     The  fair  result  of  the  whole      ^^^^^ 

evidence  is  this,  that  at  the  time  of  the  passing  6f  the 

13  and  14  Car.  2^  two  distinct  opinions  were  ente]>* 

tainad  by  the  inhabitant!  of  this  parish.    The  first  af 

which  wasy  that  they  could  not  reap  the  benefit  of  the 

48  JEKr. ;  add  the  second,  that  property  should  be  rated 

to  the  poor  in  the  township  where  the  occupier  resided* 

On  the  latter  point  their  opinion  has  now  changed ; 

and  they  think  that  the  property  now  ought  to  be  rated 

according  to  (he  rdlea  of  law.  *  But  that  does  not  shew 

that  thay  were  wrong  in  the  former  opinion  that  the 

parish  could  not  reap  the  benefit  of  43  Eltx.  for  the  two 

parts  of  the  agreementt  are  perfectly  distinct.     I  think 

therefore  that  this  case  furnishes  satisfactory  evidence 

that  this  parish  could  not  and  cannot  reap  the  benefit 

of  the  statute,  and  that  this  appointment  of  overseer^ 

f<^  the-whole  parish  is  bad. 

Batlst  J.  I  am  of  the  same  opinion.  The  Court 
ought  not,  except  on  the  plainest  grounds,  to  disturb  a 
pcactice  which  has  prevailed  for  so  long  a  series  of  years. 
The  ea»e  of  Bex  r»  Palmer  only  decided  that  where  a 
parish  has,  with  the  consent  of  all  its  districts,  re-united 
itself;  that  re-union  is  valid  in  law.  But  this  is  an  at- 
tempt to  recede  firom  the  agreement  to  separate  without 
the  consent  of  both  parties.  The  meaning  of  the  words 
«  benefit  of  the'statute  of  43  Eliz.''  is  <<the  full  and 
ordinary  benefit  of  that  statute,"  and  if  a  parish  cannot 
receive  that  fiill  and  ordinary  benefit,  it  conies  within 
Vol.  11.  M  the 
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i8i8.  die  Stat  IS  and  14  Car.  2.  Now  where,  in'  point  of 
"*""'"*  fiict,  a  parish*  has  long  been  separated,  and  has  had  sfr- 
agamtt  parate  overseers,  &c.  that  is  surely  very  strong  ievidence 
ants  of  to  shew  that;  it  could  not  orrgiiiaily  derive  the  full  and 
ordinary  benefit  of  the  43  Eliz.  *  As  to  the  agreemetif^ 
I  fully  concur  with  my  LordC.  J;  that  it  consists  (tf 
tw6  distinct  parts,  and  that  any  alteration' as  to  one  pan 
will  not  affect  the  other.  I  think,  therefore,  that  this 
rale  fdiould  be  made  absolute^ 

Rule  absolute,  (a) 

(a).  HdrtiydJ,  wm  atiseitt  in  tbe  Bail  Couit.- 

The  King  against  The  Inhabitants  of  Sai  chtok* 

ON-THE-HlLL. 


ffie  p^per,  ^IT WO  justices  by  their  order  removed  Joseph  Gill  and 
iniuMtontof  Kis  wife  from  the  parish  ofSf.  Bridget,  Chester,  to 

if 'n^^SiST*"  *e  township  of  Saighton  on  the  HiUj  in  the  county  of 

Aa^tSmiiiip  of  ^^^^^'     The  sessions,  on  appeal,  confirmed  the  order, 

J5.    The  latter  subject  to  the  opinion  of  this  Court  on  the  following 

townihip  after-  "  *  .  ^ 

wirds  ceased  to    Case  f 

atpableof  main-  The  pauper,  Josepk  GiUf  being  a  settled  inhabitant 

Sw^HewT*  ®^  ^^^  township  of  Saighton  on  the  Hill,  about  twenty' 

"**^lSu'Sie^"  y^^^  *g^  acquired  a  subsequent  settlement,  by  renting 

prerious  settle-  ^  tenement  in  the  township  of  Glaverstone,  in  the  parish 

ment  in  A.  hav-  ^  *    -  ,       . 

ing  been  extin-  of  St.  Mary  on  the  Hillj  in  the  city  of  Chester,  in  which 
pauper  could  parish  there  are  several  townships,  each  separately 
thither  i&^\     maintaining  its  own  poor.     Of  these  townships  Glover- 

third  town  as 

to  the  place  of  his  iatt  legal  settlement. 

Qusre*  Whether  in  such  a  case  a  renM)?al  to  the  parish  of  which  the  township  ol^JR 
formed  a  part  would  not  be  good. 

stone 
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rilcmr  was  €me,  and  was  situated  in  the  county  palatine^         1818. 

and  not  in  the  city.     At  the  time  the  pauper  obtained        "      ^ 

j'  ^     '^  The  KiKo 

a  settlement  in  Gloverstane  it  was  a  township,  having        agcinst 

ovecaeers\uid  maintaining  its  own  poor^  which  conti-         anttof 

Aiied  to  be  the  case  until  about  ten  years  ago^   when  all    ^^ug^Hlllir* 

the  bouses  in  the  township  were  taken  down  for  the 

purpose  of  enlarging  Chesier  ca&tle.     There  are  now  no 

buildings  in  the  township  of  GlaoerUone^  except  part  .of 

the  courts  of  the  county^  and  some  barracks  and  other 

l)uildings  belongii^  to  the  Barrack  Board.     No  over* 

seers  have  been  appointed  for  the  township  of  Ghverr 

stone  for  the  last  ten  years,  and  there  is  no  place  within 

the  township  inhabited  by  persons  capable  of  being 

appointed  overseers. 

«7.  WilUams^  in  support  of  the  order  of  sessions,  con- 
tended that  by  the  place  of  the  pauper's  last  legal 
settlement,  to  which  by  the  statute  of  13  and  14  C  2. 
th.e  magistrates  have  jurisciiction  to  remove  hiin»  must, 
be  meant  the  last  available  legal  settlement;  for  that 
construction  should  be  adopted  which  most  easily 
enables  the  act  to  be  carried  Into  execution :  and  the 
object  was  to  fix  the  burthen  of  maintenance  on  those 
who  had  received  the  benefit  of  the  service  of  the 
pauper.  And  if  this  removal  be  not  good,  the  pauper 
in  this  case  will  have  a  right  to  reside  wherever  he 
pleases,  without  being  removed.  It  cannot  be  said 
that  the  removal  ought  to  have  been  made  to  the  parish 
of  &.  Marys  because  the  parish  having  been  divided 
into  townships,  each  township  for  this  purpose  is  as  a 
separate  parish.  The  parish,  therefore,  of  Si.  Mary  is 
^piitejis.  distinct  fronn  the  township  of  Gi[iwers^pn<  as  anj^ 
other  parish  in  the  kingdom. 

M2  W.JX 
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1 8 1 6.  W.D.  Evans f  contra.    The  right  of  removal  depends 

.  on  positive  law;    and  if  a  persoii  be  not  expt'esrijr 

ogaintt        brought  within  the  words  of  a  statute  he  cannot  be 

The  Inhabit-  ,     «  ,  .    .  •  i 

ants  of  removed :  mr  at  common  law  every  one  is  irremoveabie. 
^Sfttf"  Then,  is  he  within  the  words  here?  They  only  ea^ 
powder  magistrates  to  remove  to  the  last  legal  settlement: 
and  that  was  the  township  ofOlooerstanef  as  is  admitted 
in  the  case.  Then,  if  so,  the  magistrates  have  no 
jurisdiction  to  remove  him  to  any  other  piece.  Bat 
2dly,  it  may  well  be  contended  that  the  paridi  of 
St.  Maty  was  the  proper  place  to  which  the  pauper 
might  be  removed ;  for  the  statute  43  Eliz.  imposed  the 
burthen  upon  the  parish,  and  the  division  into  townships 
depends  on  13  and  14  Car.  2.,  and  exists  only  under 
particular  circumstances.  And  it  may  be  said  that  if. 
the  pariah  are  not  liable,  it  is  for  them  to  shew  some  one 
of  the  townships  within  the  parish  which  is  liable^  in 
order  to  exonerate  themselves.  He  was  then  stopped 
by  the  Courts  who  said  that  it  was  unnecessary  fbrther 
to  discuss  the  second  question,  as  they  thought  the  first 
point  was  dearly  in  his  fiivonr. 

Abbott  C.  J.  The  authority  of  magistrates  to  remove 
paupers  exists  only,  and  is  derived  from  the  express 
provisions  of  an  act  of  parliament ;  and,  in  a  new  case, 
the  best  mode  for  the  Court  is  to  form  their  judgment  on 
the  very  words  of  the  act.  There  may  be  many  cases 
where  a  pauper,  having  no  settlement  in  the  place  wfaei« 
he  may  happen  to  be,  may  still  not  be  removeaUe  from 
tt  ;''dther  because  he  has  no  settlement  at  all^  orbecaiiae 
the  parish  officers  are  not  enabled  to  discover  the  place 
df  his  settlement  The  words  of  the  act  are,  diat  any 
two  justices  of  the  peace  may,  by  their  warrant,  remo^fe 
13  and 
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and  convey  penons  Licely  to  be  chai^geable  to  tbe  parish        1818. 

where  he  or  they  were  last  legally  settled.     It  is  there-       

fore  enough  for  the  Court,  in  deciding  this  case^  ta  say        ^^oaJT'' 
ihBt&t^ilm  u  not  the  parish  where  Ae  pauper  was  last     ^^J^^ 
l^ally  settled^  inasmuch  as  he  iqppears  to  have  subse-    ^^l^^l^' 
qnmilj  acquired  a  setdement  in  Oloverstane,  bj  which 
tbe  former  settlement  was  extinguished.    The  justices, . 
Aepefove^  in  this  case^  had  no  anthority  to  remove  tbe 
pai^Mf,  and  the  sessions  have  done  wrong  in  confirming 
diair  Older. 

Batlet  and  Holroyu,  Js.  concurred. 

Both  orders  quashedL 


Davis  and  Another  against  Jos^s  and  Another.  3w«%,. 

^^  Naif.  nth.  , 

'J^ROVER  for  five  jibs.    Plea,  not  guilty.    At  ihe  Cert^n^. 

trial  before  Lord  JSOenboroisgh  C.  J.  bX  ^  Mid^  had  been  put 

dZesar  sittings  after  TrinUy  term,  I8I79  the  jury  found  ^^duriii^hir 

a  verdict  for  the  plaintifls  for  the  value  of  the  jib%  ^^j^^ 

subject  to  the  opinion  of  the  Court  upon  the  follow?*  "^!^^" 

inircase:  juriiigtheotfacr< 

parts  of  tbe 

By  lease  of  the  Slst  Jlfey,  1755,  T:  W.  demised  fo^.  midline  or  the . 
sktp-one  years  to  JS.  P.,  certain  premises  therein  deii>^  h«db!^'nM. 
scribed,  comprising  among  other  buildings,  a  ware-»  tJ^^i^Ttb^ly^ 
iioin&  and  the  lessee  covenanted  to  repair  the  same  c^  *°^  ^ 

^  ^  coming  tenent : . 

•with  all  erections  and  buildings  which  during  the  term*  Held  that  tbeie 

were  the  goods 

should  be  erected  upon  the  premises,  and  to  deliver  andchattebor 
•the  same  to  the  lessor  at  the  end  of  the  term.    The  tea^^^ 
inter^rt  of  the  lessee  was  afterwards  assigned  to  the  "l^^^^ 
phintifi,  and  the  premises  having  during  the  term  been, 
destroyed  by  fire^,  the  plaindfiFs  rebuilt  them,  and  on 

M  3  that 
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1818.  ihat  occasion  put  up  the  five  jibs  in  question.  Certain 
caps  and  steps  of  timber  were  fixed  into  the  buildings 
and  the  jibs  were  placed  in  these  caps  and  steps,  and 
are  the  uprights  that  turn  round  the  work  in  the  caps 
and  steps.  They  are  fastened  by  pins  above  and  below, 
and  may  be  taken  in  and  out  of  the  caps  or  stcJps' 
mthout  injuring  either  them  or  the  building ;  but  they 
cannot  be  removed  without  being  a  little  injured  them- 
selves. Jibs  of  ihis  description,  unless  scheduled  in 
the  leases  of  warehouses,  are  usually  valued  between  out- 
going  and  in-coming  tenants.  The  plaintiffs  continued 
in  possession  of  the  warehouse  and  of  the  jibs,  until  the 
expiration  of  their  term  in  1816,  when  they  delivered 
up  possession  of  the  premises  to  their  landlord,  without 
prejudice  to  their  right  to  remove  these  jibs  and  other 
tenants'  fixtur^.  The  pr^nises  were  afterwards.  May 
9th  1816,  demised  to  the  defendants;  and  the  question 
for  the  opinion  of  the  Court  was,  whether  or  not  the 
defendants  were  liable  in  trover  for  not  delivering  up 
these  five  jibs  to  the  plaintifis  who  were  the  outgoing 
tenants.  The  case  was  argued  at  Serjeants'  Inn^  before 
ihis  term,  by  CAitty  for  the  plaintifT,  and  Comyn  for 
the  defendant.  For  the  plaintiff  it  was  insisted,  that 
these  jibs  having  been  fixed  up  for  the  purposes  of  trade^ 
might  be  removed  by  the  tenant,  Eboes  v.  Maw.  (a) 
And  that  in  Penton  v.  Bobart  (A),  it  was  held  that  the 
tenant  might  remove  them  after  his  term  had  expired : 
that  it  appeared  that  these  articles  might  be  re- 
moved without  injuring  the  freehold;  and  that  the  fact 
of  their  having  been  usually  valued  between  the  in- 
coming and  out-going  tenant,  shews  that  they  were 

(a)  3  EaU,  28.  {h)  2  EaU,  8S. 

generally 
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jgenerallj  understood  to  be  the  property  of  the  latter.'  18 IS. 
For  the  defendant  it  was  insisted,  that  these  things, 
constituted  part  of  one  entire  machine^  of  which  the 
other  parts  were  fixed  to  the  freehold,  and  that  they* 
did  nc^  come  within  the  description  of  goods  and; 
chattels.  Ham  ▼.  Baker  (a),  Lee  y.  Risdon{b)y  and. 
therefore  that  trover  would  not  lie  for  them. 

Cur.adv»xmlL 

Abbott  CL  J.  now  delivered  the  judgment  of  the, 
Court.  This  case  was  argued  before  us  at  Ser-- 
jeanU^  Inn:  but  upon  consideration  we  think  it  de- 
pends upon  a  conclusion  of  fact  to  be  drawn  from  the 
matters  stated  in  the  case,  and  not  upon  any  point  of, 
law.  If  these  jibs  are  to  be  considered  as  personal 
chattels,  the  plaintiffs  did  not  lose  their  property  in 
them,  by  leaving  them  on  the  premises  in  the  manner 
mentioned  in  the  case.  Ahd  supposing  the  property 
to  have  remained  in  the  plaintiffs,  so  that  they  might 
lawfully  demand  and  reclaim  them  from  their  land- 
lord, they  may  also  lawfully  demand  and  reclaim  them 
from  the  present  defendants,  who  claim  tide  under  the 
landlord,  and  can  have  no  title  if  the  landlord  had  no 
title  to  confer.  On  the  other  hand,  if  the  jibs  are  to 
be  considered  as  anrtexed  to  and  parcel  of  the  freehold, 
then  admitting  that  the  plaintififs  might  have  removed 
them  during  the  term,  as  being  erections  for  the  benefit 
of  trade,  yet  they  could  not  after  the  term,  maintain 
trover  for  them ;  because  the  action  of  trover  is  main- 
tainable in  respect  of  personal  chattels  only.  Upon 
the  matters  stated,  we  think  the  proper  conclusion 
of  fact  is,-  that  these  things  were  (at  least  as  between 

(a)  9  East,  215.  (6)  7  Tauni.  1S8.     8  Mars,  495. 

M  4  landlord 
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ISIS*  lalidlord  aiid'teQaiit^  and  pertoDft  chinking  undoreidier. 
of  them)  personal  chattels.  The  mode^  by  wfaieh  th^ 
might  be  removed  is  not  very  clearly  expluned,  btit  it 
ik  expresdy  fennd  that  they  might  be  removed  witboat 
injuring  the  caps  or  steps  in  which  they  ore  placed,  or 
the  building :  and  it  is  further  found,  that  Aiey  are  usu- 
ally valued  between  out-going  and  in-coming  tenants* 
Such  a  practice  could  not  rationally  have  prevailed,  if 
the  things  had  not  been  generally  understood  to  be  in 
fhetr  nature  capable  of  removal,  and  not  fixtures  pro- 
petlj  so  called;  and  therefore  taking  the  practice  as 
an  explanation  of  their  nature  and  character,  we  think 
iAity  are  to  be  considered  as  personal  chsittels,  and 
consequently  that  this  action  of  trover  may  be  main- 
tained, and  that  the  postea  diould  be  ddivered  to  tlie 

plaintifia* 

Jodgment  for  Ftaiatifi. 


i^'^^j^        -Doe,  ob  the  Demise  of  Frbeman,  agmnst 

I  *BaT£HAN. 

tn^^  p]^ JECTMENT  for  two  messuages,  in  the  parish  of 
ofyemde-  SL  Luke^  ChdsetL    The  demise  was  laid  on  the 

mitfid  his 

vhoie  interest  26th  December  1817*     The  cause  was  tried  at  the 

tofri^t^lT  sittings  after  Easter   Term,    1818,  before  AibM  X, 

S^of  "l*^"*  when  a  verdict  was  taken  for  the  plaintiff,  subject  to 

oondition :  flie  opinion  of  the  Court,  on  a  case  which  stated  in 

Held  that  J. 

might  enter  for  substance  as  foHows :  —  The  defendant  BaUman  being 

the  condition,        *  i      <•  <• 

broken,  al-        possessed  of  a  term   of   years  in    the   premises  in 

no'^e^!^    question,  by  a  lease  dated   12th  May  1812,  demised 

the  premises  to  Freeman,  the  lessor  of  the  plaintiff, 

for  a  term  co^extensive  with  his  own  term,  reserving 

r^nt,  and  subject  to  certain  conditions,  one  of  which 

was,' 
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va%  that  JW^Moii  AwM  not  open  •  ptiUieiJicme  on 
the.|»enii8es  wtthcNit  the  licence,  in  wrilnngy  of  Batt^ 
man.  The  lease  contained  the  usnal  daote  for  rot 
entry  in  case  of  a  Iveach  of  any  of  the  ooiKenanti  o» 
condttiona.  jR-eeman  entered  into  the  ftemiae^  and 
afterwards  opened  .  a  pnUic-house  without  hamig 
ofatained  the  licence  in  writing  of  JSaUwutng  and  the 
lattfltr  having  entered  for  the  breach  of  this  oonditioBy 
this  qectment  was  brought  by  Freeman  to  reoover  1^ 
posaesuon.  This  case  was  argued  by.  Curteood  tor  the 
pbuntiff,  and  Tadify  SerjU  for  the  defendant.  For  the 
plaintiff  it  was  contended,  that  the  defendant  having 
parted  with  his  whole  term,  had  no  reversiont  and 
therefore  no  right  of  entry  for  theoandition  brobent 
that,  upon  assigning  his  wbiAe  interest  to  the  plaintifl^ 
the  privity  of  estate  was  destroyed,  and  that  a  righl  tif 
entry  ooald  not  be  reserved  to,  or  exist  in,  a  strongeiv 
*On  the  other  side  it  was  insiited,  that  the  condition 
was  not  destroyed  by  the  defendant's  having  granted 
away  the  whole  reversion ;  and  the  fUbwing  authori'^ 
ties  were  cited,  Liit.  t«  347.  5*  yin.  Ab.  S12.  pL  17* 
Bac.  Air.  tit  Condition^  £.  Cb.  LdH.  202.  a« 

Cur.  adv.  vuli. ' 


1818. 


Abbott  C.  J.  now  delivered  the  opinion  of  the 
Court.  This  case  was  argued  before  us  at  Serjeanti 
Innj  and  upon  the  iacts  found,  the  siugle  qeestion  Df 
law  was  this,  whether  a  lessee  for  years,  having  ttiade  a 
conveyance  operating  as  an  assignment  of  his  whole 
Interest  in  the  land,  containing  a  covenant  on  the  part 
of  the  assignee  not  to  open  a  publio-houte  on  the 
demised  premises  without  licence,  and  containing  also 
a  clause  of  ve-«ntry  on  breach  of  the  covenant,  ooaU 

upon 
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18.18;  ;ipon  M  actual  breach  thereof  enter  tipoo  the  land  and 
avoid  his  eonv^ance.  Or,  in  other  words,  whether, 
if  an  assfgnment  of  a  term  of  years  be  made  upon  a 
condition,  the  assignment  shall  be  absolute  and  the 
condition  void.  No  question  arose  as  to  the  capacity 
of*  a  real  or  personal  representative  to  make  the  entry ; 
for  the  entry  was  made  by  the  assignor  himself.  The 
only  argument  adduced  against  the  right  of  entiy  or 
validity  of  the  condition  was,  that  an  entry  must  always 
be  made  by  a  person  entitled  to  the  reversion,  and  by 
no  other ;  and  consequently  that  as  the  original  termor 
had  in  this  cas^  by  the  deed  of  assignment,  parted 
With  his  whole  estate,  and  no  reversion  was  left  to  him, 
he  could  not  enter.  And,  to  be  sure,  if  the  premises 
here  assumed  be  true^  the  conclusion  is  prqperly  drawn.* 
But  we  think  the  premises  from  which  the  conclusion 
was  drawn  are  untrue.  And  that  they  are  untrue  is 
manifest  from  the  familiar  case  put  in  Lit.  sect  325,  of 
a&ofiment  in  fee' rendering  rent,  with  a  clause  of  re- 
entry, if  the  rent  be  unpaid ;  in  which  case  it  is  said 
the  feofibr  or  his  heirs  may  enter  for  the  condition 
broken.  In  this  case,  the  feoffor  has  no  reversion; 
the  lands  are  not,  nor  since  the  statute  of  duia 
EmptoreSf  can  be  holden  of  him,  but  must  be  hoiden 
of' the  superior  lord  of  the  fee.  Another  instance  is 
also  mentioned  in  Lord  Cok^s  commentary  upon  this 
section,  Co.  Lit.  fo.  202.  According  to  the  text  of 
Littleton^  the  party  making  the  entry  shall  have  and 
hold  the  land  in  his  former  estate ;  but  according  to 
the  commentary,  although  this  is  regularly  true^  yet 
it  faileth  in  many  cases,  and  one  of  the  cases  of  failure 
is  that'  of  a  feofiinent  in  fee  upon  condition,  made  by 
a  man  seised  in  right  of  his  wife.  The  feoffor  dieth, 
i6  and 
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and  the  eondition  is  broken.      The  heir  of  the  leoffi>r        iglS. 

AftU  ent^;  yet  the  heir  at  the  time  of  his  entry  hath 

nm  reversien,  and  after  the  entry  his  estate  doth  vanish, 

and  presently  the  estate  is  vested  in  tlie  wife.     For 

these  reasons,  we  think  the  defendant  was  entitled  to 

the  verdict,  and  the  postea  must  be  delivered  to  hioi. 

Judgment  for  defendant* 
Farreb  against  Billing.  TWw^^y, 

^  iVw.  17Ui. 

JN  an  action  of  replevin,  the  issue  was,  Whether  the  BythegmenU 

soil  and  freehold  in  theknds  in  which- the  distress  Ihei^ude 

was  taken,  was  at  the  time  of  such  taking,  in  William  ^^^^^ 

Mason  ?      The  afiifmative  of  the  issue  lay  on  the  de*  ""***  **•*  «*- 

g,     1  mi  •  ecution  and 

fendant.    This  cause  was  tried  at  the  last  assizes  for  prodafDadon  of 


the  county  of  Norfolk^  before  Dallas  J.,  when  a  verdict  tionen*  awai^ 
was  found  for  the  defendant,  subject  to  the  opinion  of  « locaTartdi- 
the  Court,  upon  the  followiftff  case :  ^^^  ^^ 

The  land  in  question  was  part  of  the  waste  or  com-  ^7  ''•^^e  might 

f  caiue  all  rij^ts 

mon  lands  of  the  Manor  ofNieton^  otherwise  Neighton,  of  common  to 
in  the  county  of  Norfolk.      In  the  year  1815,  an  act  aniTn^t  then 
passed  for  enclosing  lands  in  that  parish,  by  which  a  iai3am<^Jir 
power    was  given  to  the    commissioners,   on  giving  ^^^'J?®"* 


» might 

fence  tbeir  allotments  aAer  they  had  been  marked,  staked  out,  and  confirmed,  and  before 
the  tigning  of  the  awards  and  might  also,  within  three  months  hefm^  the  execution  of  the 
award,  sell  and  convey  their  interests  in  the  allotments,  the  commissioners  being  thereby 
authorised  to  allot  to  the  purchasers,  and  the  latter,  after  the  esfecutwn  of  the  awtmi,  tt> 
bold  the  allotted  lands  in  such  manner  as  the  vendor  would  have  done  if  there  had  been 
no  sale ;  provided  that  where  the  allotments  were  copyhold,  that  the  deed  should  be  en- 
rolled in  the  court-rolls  of  the  manor,  and  that  the  purchaser  should  be  admitted  tenant 
thereto  at  the  same  time  as  the  other  allottees  of  copyhold  lands,  wit.  after  the  execution^ 
of  the  award:  Held  that  this  authority  to  enclose  and  so  to  enjoy  in  severalty,  and  the 
power  to  sell  and  convey,  might  well  (considering  the  language  in  which  that  power  was 
given)  be  enjoyed  and  exercised  without  the  legal  seisin  of  the  land ;  and  that,  therefore, 
these  provisions,  not  sTifficienUy  ceuntervailinff  those  of  the  general  indosure  act,  the 
l^al  freehold  did  not  pass  to  the  allottee  tiU  aftv  the  execution  and  proclamation  of. 
the  award. 

certain 
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1818.        certain  notices  to  allot  ^e  waste  and  common  bmdt  of 
the  Manor,  and  to  extingnisb  all  rigiitB  of  oooBBottaga 
oyer  the  samei  and  to  authorise  the  persona  to  whom  snek 
allotments  were  made^  to  take  possession  of  and  fimceand 
inclose  the  same.    The  notices  were  duly  given,  and  the 
other  formal  requisites  of  the  act  were  duly  complied  with; 
and  in  the  ikionth  of  Februofy  1816,  the  rights  of  com- 
monage over  the  said  dose  were  extinguished.    On  the 
13th  March  1816,  thcf  commisioners  made  an  order  for 
the  proprietors  to  take  possession  of  their  allotments 
from  that  date.     The  place  in  which,  &a  was  allotted 
lo  Matkntf  and  he  took  possession  of  it  before  the  time 
when,  &C.     In  the  month  of  August  following  the 
idttintiff^  cattle  were  taken  damage  feasant ;  and,  in  the 
month  of  April  1817»  the  award  of  the  commissioners 
was  flEeented  according  to  the  provisions  of  the  recited 
act,  and  of  the  statute  of  the  4 1  G.  3.  c.  109.,  by  which 
award  the  allotments  were  awarded  to  the  respective 
proprietors.    The  question  was,  Whether  the  soil  and 
freehold  of  the  locus  in  quo  before  the  execution  of 
the  award  passed  to  Mason  by  virtue  of  the  allotment  ? 

This  case  was  ai^ed  by  RMnsmi  for  the  plaintifl^ 
and  BlosseU  Serjt.  for  defendant  But.  the  Court,  in 
grvii^  judgment,  went  so  fully  inta  the  case  that  it 
became  unnecessary  to  state  the  arguments;  in  the 
course  of  which,  Kingsley  v.  Youfig  (a),  Sugden  on  Pur^ 
chases  (6),  Cane  v,  Baldwin  (c),  were  cited. 

Cur.  adv.  vuU* 

Abbott  C  J.  now  delivered  the  judgment  of  the  . 
Court.      This  case  was  lately  argued  before  us  at 

(ft)  17  Vei.  468.   18  Ve$,  207.         (6)  p.  289.         (c)  1  Starkie^  65. 

SerjeaiUi 


Vm»m» 
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JHflj^MMfif^  Jbm  /  End  the  question  is,    whether  the  dote        1818. 
^rheroon  the  plaiatiff'g  cattfe  were  taken,  was,  at  the  time 
«f  the  taking,  the  soil  and  freehold  of  mOiam  Jkbixw  .- 
And  that  question  turns  upon  the  c<MistrQction  and  eSect 
of  the  general  inclosore  act,  41  6.3.  U.  K«c.  109.^ 
and  the  local  act  mentioned  in  the  case,  which  passed 
in  the  55th  year  of  his  Migesty's  reign.    It  may  be 
observed,  that  the  case  does  not  state  how^  or  at  what 
time^  or  in  respect  of  what  right  or  interest  the  land  in 
question  was  allotted  to  Mr.  Mason*    If  it  was  allotted 
to  hin;  in  respect  of  a  oc^yhold  or  leasehold  tenement^ 
it  could  not  possibly  become  his  freehold  under  the 
a^:  g^  in  this  respect^  therefor^  the  case  itself  is 
defiectLYely  drawn.      Bi^t  as  it  appears  by  the  preamble 
^r  the  local  act,  that  Mr*  Mason  was  the  owner  and 
pioprietoi^  of  hoase$;and  lands  within  the  parish,  and 
Jis  the  course  of  the  argument  l^efore  us  proceeded  upon 
an  sidnlission  that  this  was  intended  as  a  freehold  allot*' 
jafo^  and  that  the  land  in  question  would  have  become 
his  freehold  upon  the  esoec^ntion  of  the  award,  we  have 
taken  thi«  u>^^be  the  real  fiict.     Supposing,  then,  the 
{riaee  in  qsiesti<m  to  have  been  aUotted  to  Mr.  Mason^ 
in  cBspect  of  .freehold  heredttamentf^  the  question  is, 
•had  it  aotoaHy  become  his  freehold  at  the  time  of  the 
distress  taken.      He  might  have  such  a  right  to  the 
exckstvie  possession  and  enjoyment  as  would  authorsse 
him  to  distraih  the  phuntiff  ^s:  cattle,  and  to  justify  the 
dkbesa  by  a  plea  specially  framed  upon  the  acts  of  par* 
liament^  without  having  a  Iqpd  qx  actual  seisin;  but 
vnkss  he  had>siidi  seinn,  the  oogniaance  in  its  present 
iKoir  was  not  proved:   and  we  are  of  opinion  that  he 
had  not*     The  statntahle  enactments  that  bear  upon 
this  qaestion  aieto  be  fimnd,  partly  in  the  general,  and 

partly 
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ISiS.        partly  in  the  local  act.     By  the  general  aota,  SMf^wnd 
10.,  the  eommissioaeri  are  required,  i&  the  firttphoe^ 
to  net  out  public  roads,  and,  in  the  next  place,  private 
roadst      By  s.  17-»  persons  to  whom  allotments  shall  be 
made  are  required  to  accept  their  allotments  within  tw0 
months  qfler  ike  txeculion  of  the  awards  or  in  default* 
they  forfeit  all  right  and  interest  in  the  lands  to  be 
inclosed.     By  5.  14.,  the  shares  which  shall  be  assigned 
and  allotted  shall  be  taken  in  foil  bar  and  satis&ctioli 
of  all  rights;  and,  after  the  making  of  the  dtviaioa  and 
allotments,  and  execution  of  the  awardy  or  at  sack  other 
time  as  the  commissioners  shall  in  a  particular  aamiir 
direct,  all  rights  of  common  and  other  rights  shall  be 
extinguished.      By  s.  19.,  after  allotments  mad^  and 
before  execution  of  the  award,  the  persons  to  whom 
allotments  shall  be  made  are  enabled,  with  the  consent 
of  the  commissioners,  to  enclose  and  fimce  their  allot«- 
ments  in  such  manner  as  the  commissioners  shall  directs 
By  5.  35.,  as  soon  as  conveniently  may  be  nfter  the 
division  and  allotment  shall  be  finished,  the  comnm* 
doners  shall  form  and  draw  up  their  award  in  writing, 
which  must  express,  amongst  other  things,  the  quantity 
of  acres,  roods,  and  perches,  of  each  and  every  of  the 
landi  allotted ;  the  award  is  to  be  engrossed  on  pardi- 
ment,  and  to  be  read  and  executed  in  the  presence  of 
the  proprietors,   at  a  meeting  to  be  held  on  notice 
given ;  the  execution  is  to  be  proclaimed  in  the  pariah 
church  on  the  next  Sunday,  Jrom  the  time  of  wUek 
proelamatioH  only^  and  not  before^  the  award  shall  lie 
considered  as  complete.      From  these  enactments  in 
the  general  act,  it  appears  to  us,  that  the  actual  dinsim 
and  staking  out  of  the  lands,  and  the  assigning  or 
allotting  them  to  diffisrent  persons,   are  prepwratiory 

measures 


IN  THE  FiFTY-i^iNTH  Year  ot  GEORGE  IIL  175 


tiiMsares  onlj,  of  which  the  final  compblion  is  after-  1818. 
wards  to  be  eflfected  by  the  esecutioa  and  proclaniation 
of  die  written  award ;  and,  consequeDtly,  that  unless 
the  efifect  of  theae  is  varied  by  those  of  the  local  act,  a 
kgal  title  to  an  allotment  is  not  acquired  before  thf 
proclamation  of  the  award.  I.t  remains,  therefore^  t9 
examine  and  consider  the  enactments  of  the  v  local 
act. 

By  the  local  act,  power  is 'given  to  the  conukiissionen 
by  a  notice  in  writing  published^  as  therein  directed,  to 
cause  all  r^ts  of  common  to  be  extinguished.  Tliis 
as  ajqpears  by  the  case^  wm  in  bd  done  before  the.di»- 
Iress  taken.  By  this  act  also  the  commiSMoners  are 
required  in  the  first  place,  if  they  think  proper  or  ne^ 
cessary,  to  assign  and  allot  a  portion  of  the  lands  for 
public  watering  places,  sand,  and  gravel  pits :  in  the 
next  place  to  aHot  a  specified  portion  to  the  owners 
of  the  soil:  *in  the  next  place  to  allot  certain  small 
quantities  to  the  owners  of  messuages  or  cottages,  having 
rights  of  common ;  and  then  to  assign  and  allot  the 
rewdue  among  the  owners  and  proprietors  o^  and  per- 
sons having  fight  or  interest  upon,  the  lands  and 
groosds  which  are  the  subject  of  the  act.  And  as  soon 
as  the  commissioners  shall  have  ascertamed  the  rights 
and  int^ests  of  ibe  proprietors,  and  the  shares  and  pro- 
poctions  proposed  to  be  allotted  to  them,  they  are  to 
give  notice  in  writing  of  a  convenient  time  and  place 
where  the  prc^rletors  may  be  informed  of  such  proposed 
allotments,  and  may  sec  the  scheme  tltereof  upon  a 
map  m;  plan  to  be  produced;  andj  as  some  of  the  pro- 
inietorf  may  be  dissatisfied  with  the  proposed  allot- 
ments, the  commissioners  are  to  receive  statements  in 
writing  of  olgeetions,  and  afterwards  to  determine  tb^ 

same. 
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1 8 1^.  msA^  and  thdr  dtlermiDatbn  as  to  sucb  allotments  ihdl 
be  final  and  condiitive.  It  is  then  further  enacted  that 
th^  seversl  allotments  shall  be  enclosed  and  fenced' hi 
siidi  manner  as  the  commissioners  shall  direct^  and 
that  it  shall  be  lawful  for  the  proprietors,  after  their 
allotments  diall  have  been  mariced,  staked  out  and 
confirmed,  and  before  the  signing  of  the  award,  to 
fence  their  allotments  in  such  manner  as  the  commis- 
«on««  shall  direct.  Then  fellows  a  chmse  by  which 
k  is  enactiidy  that  if  any  owner  shall  at  any  time  wtthiii 
three  calendar  months  before  the  execution  of  the 
award  (which  seems  to  mean  at  any  time  not  less  tfion 
three  months  before  the  execution)  sell' and  contey  his 
right,  interest,  and  property  in  or  to  the  landt  dr 
grounds  to  be  divided,  or  in  or  to  any  aUotment  which 
shall  be  set  out  or  inimded  to  be  made  by  the  commis- 
sionevs  in  fiill  or  part  satisfaction  of  any  such  rigbt.  In- 
lereit,  or  property  as  aforesaid,  the  commissioaers  shall 
make  an  allotment  to  the  purchaser,  and  the  purchaser 
may,  after  executitm  qfAe  nsoaf  il^.hQld  the  allotted  land 
insuoh  manner  as  the  vendor  might  have  done^  if  there 
had  been  no  sale.  Provided  that  every  such  deed  of 
saley  if  it  relates  to  any  interest  appurtenant  to  copyw 
hold  land,  or  to  any  allotment  to  be  set  out  in  respect 
of  copyhold  land,  shall,  to  give  it  complete  eibot,  be 
enrolled  or  entered  in  the  Court  Bolls  of  the  tnanor, 
and  shall  have  the  effect  of  a  suiTcnder  entitlii^.  the 
party  to  be  admitted  tenant,  at  the  time  hereinafter 
prescribed,  for  the  admission  to  copyhold  lands  <;^ 
iheejcectai&n  of  tie  award.  The  time  here  mentioned 
is  ascertauied  by  a  subsequent  clause,  by  which  it  « 
enacted  that  all  grounds  to  be  allotted  by  virtnoof  the 
act,  b  reqpeet  of  copyhold  messuages  or  Itodsy  as  in  re- 

^ct 
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spectof  leasehold  lands  or  tenement3  or  in  respect  of  ISIS. 
aaj  right  of  coihmon  appurtenant  to  copyhold  or  lease-^ 
bold  premises,  shall,  Jrom>  and  after  the  execuHcn  of  the 
awardj  be  deemed  to  be  copyhold  or  leasehold  accord- 
ingly ;  aiid  every  person  to  whom  any  copyhold  lands 
shall  be  allotted,  shall,  within  six  months  next  after  the 
eKecudon  of  the -award,  be  admitted  tenant  to  the  same 
witbottt  |>ayment  of  any  fine  to  the  lord.  And  the 
oommissioners  are  required  to  determine  and  describe 
by  their,  award  or  by  the  map  or  pltin  to  be  thereto  an- 
nexed, the  several  allotments  which  are  to  remain  Or 
become  copyhold  or  leasehold ;  and  all  other  allotments 
(except -such  as  shall  be  ascertained  by  the  commis^ 
aioners  to  be  copyhold  or  leasehold)  shall  thenceforth  be 
dfiemedi  taken^  and  ef^cg^ed  as  freeholds  The  word 
'<  thenceforSC^  m  this  place  must  mean  from  and  after 
the  execution  of  the  award,  and  such  an  enactment 
would  have  been  useless,  If  the  allotted  land  could  have 
been  deemed  freehold  by  the  facts  of  allotment,  division, 
extinguishment  of  commonable  rights,  and  authority  to 
fence  and  enclose^  and  to  sell  and  convey,  before  the 
executt&n  of  the  award.  These  authorities  to  fence  and 
enclose,  and  as  a  consequence  thereof  to  enjoy  in  seve- 
ralty, and  the  power  to  sell  and  convey,  (adverting  es- 
pecially to  the  language  in  which  that  ix)wer  is  given 
by  this  local  act,  and  to  the  measures  to  be  taken  upon 
its  execution,)  being  derived  from  an  act  of  parliament, 
may  well  be  enjoyed  and  exercised  without  the  owner- 
ship or  seisin  of  the  land,  and  while  the  legal  seisin  re-  ^ 
mains  in  some  other  person,  until  some  further  measure 
.contemplated  by  the  act,  shall  be  carried  into  execcu-^ 
tion,  as  the  full  and  final  close  and  perfection  of  all  an- 
tecedent matters.  This  maybe,  and  upon  consideration 
Voh.  11.  N  of 
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1818.  of  the  difibrent  parts  of  the  local  statute  upon  whidi 
the  case  has  arisen,  we  are  of  opinion  that  this  was 

^oi^'njt  intended  to  be;  and  consequently  that  the  allegation  of 
soil  and  freehold  in  the  defendant's  cogntasance  was  not 
proved.  Our  opinion  does  not  impugn  any  of  the 
decisions  tjbat  were  cited  at  the  bar,  or  the  opini<m  of  the 
learned  Judges  of  the  Court  of  Chancery  as  reported 
In  the  case  oiKingdey  ▼•  Young*  The  language  of  the 
local  act  upon  which  that  case  aroae  was  di&itet  bom 
that  of  the  act  under  our  present  consideration.  The 
legislature  may  certainly,  by  proper  words,  g^Ve  the 
seisin  and  legal  estate  upon  the  allotment  only,  and  be- 
fore execution  of  the  award.  But  we  think  the  present 
act  does  not  contain  any  words  proper  for  that  purpose 
or  indicative  of  such  an  intention;  that  sudi  an  effsct 
is  not  nepessary  to  the  objects  pf  the  act^  and  that  the 
act  contains  expressions  importhig  that  the  freehold  or 
other  interest  should  not  become  a  legal  estate  before 
the  execution  of  the  award.  And  therefore  the  poefeea 
must  be  delivered  to  the  plaintiffi 

Judgment  for  Haintift 
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The  King  agatnst  The  Inhabitants  of  Nether-  wedne,^y, 

Nov,  18th, 
THONG. 

INDICTMENT  against  the  defendants,  for  non-re*  \rnercaiocal 

pair  of  a  road  situated  within  their  township.    The  KL^p^er. 

prescription  stated  was,  that  the   inhabitante  of  the  '*ng,^>«  t™«t«e« 

*  '^  under  it  to  tak^ 

township  of  Netiertkong,  in  the  parish  of  Jlmondbuiyj  ^^^  directed 

from  time  immemorial,   had  repaired,  and  bad  been  should  from 

accustomed  to  repair,  and  still  of  right  ought  to  repair,  repaired  by^the 

when    the  same  should   be  necessary,    such  of  the  JSJ*^„^'.ril 

^mmon  king's  highways,  situate  within  their  town-  ^^^^^^'l^Yi^ 

ship*  as  but  for  such    usage  and  prescription  would  that  this  only 

'  made  the  tolU 

have  been  repairable  by  the  pansh  at  large.    The  road  an  auxiliary 

indicted  was  part  of  a  turnpike  road  made  under  the  handJofthe 

provisionsofalocalact,  passed  in  1768,  intituled  «  An  [j^irSeinhl 

act  for  diverting,  altering,  widening,  repairing,  and  ^ownS,i?wh^re 

amending  the  road  from  Huddet-sjkldj  in  the  West  the  road  was 

^  sittuite,  ivho  by 

Riding  of  th^  county  of   Yorif  to  Woodheady  in  the  prescription 

Goun^  palatine  of  Chester j  and  from  thence  to  a  bridge  repair  all  n>ad« 

bver  the  river  Mersey,  called  Enierclough  Bridge,  on  ^iterthciell*'* 

the  confines  of  the  county  of  Derby:'     Before,  and  at  Hf^i^^  ^J^^"* 

the  time  of  passing  the  act,  no  part  of  the  antient  high  '^^  <^^^ 
road  for  the  diverting,  &c.  of  which   that   act  was      HctdaUo. 

made,  passed  through  any  part  of  the^  township  of  bitants  may/^' 

Netkerthong.      But   there  was    an  occupation   bridle-  ^^^^  aMy'^by 

way  in  that  township ,  which  previous  to  the  passing  motion  for  re- 

the  act  had  never  been  repaired  at  the  expence  of  trustees  under 

the  township.     About  the  year  1770,  part  of  this  oc-  s.33', 

cupation  bridle-way,  and  some  adjoining  land  in  the  ^^^  ]j  q  ^ 

C.84.  s.  60. 

.  only  refers  to 
diyenioiu  under  writs  of  ad  quod  damnum,  and  under  13  G.  3.  c.  78.  s.  19, 

N  2  township  ^ 
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1818. 


The  KiMo 
againU 
The  Inhabit- 
ants of 
Netusethomo. 


township  of  Netherthongy  were  purchased  by  the  tni^ 
tees  under  the  act  for  the  purposes  thereof,  and  thrown 
into  and  mbde  part  of  t]bc  new  turnpike  road ;  and 
thus,  for  the  first  time,  a  part  of  that  road  was  made 
to  pass  through  the  township  of  Netherthong.  This 
was  the  part  of  the  road  indicted.  It  was  admitted, 
that  the  inhabitants  of  Netkerihong  were  liable  to. the 
repair  of  all  roads  locally  there  situate,  as  charged  in 
the  indictment.  Under  these  circumstances,  the  jury, 
at  the  trial,  before  Wood  B.,  at  the  York  summer  a&- 
assizes,  1816,  found  a  verdict  for  the  Crown ;  but  on  a 
motion  being  afterwards  made  in  this  court,  in  Michael^ 
mas  term,  1816,  by  Scarlett^  to  set  aside  this  verdict, 
and  to  enter  a  verdict  for  the  defendants,  the  Court 
ordered  the  facts  to  be  put  into  a  special  case.  The 
fdlowing  clauses  in  the  local  act  were  referred  to  in 
the  argument.  It  was  enacted,  <<  that  the  lands,  &c 
purchased  by  the  trustees,  should  be  made  use  of  and 
converted  into,  and  be  made  part  of  the  said  road,  in 
such  manner  as  the  trustees,  or  any  seven  or  more  of 
them,  should  think  convenient  and  proper.  And  that 
the  lands  so  to  be  converted  into^  and  made  part  of 
the  said  road,  should  be  sufficiently  ditched  and  fenced 
out  for  that  purpose,  and  from  time  to  time  repaired 
out  of  the  mofuy  arising  by  virtue  of  that  act^  by  suck 
person  or  persons  as  suck  trustees^  or  any  seven  or  more  if 
them^  should  order^  direct,  or  appoint  g  and  that  the  new 
road  should,  to  all  intents  and  purposes,  from  thenceforth 
become,  and  be  deemed  and  taken  to  be  a  public  high- 
way." The  act  contained  a  proviso,  that  nothing  there-^ 
io  should  be  construed  to  be  a  discharge  of  any  cousty, 
parish,  township,  &c.  from  the  performance  of  statute 

work 
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\vork  upon,  or  otherwise  repairing,  any  road,  bric^e^  1818. 
&&,  which  they  or  any  of  them  respectively  have  been  """"• 
accustomed,  or  of  right  ought  to  repair,  by  reason  of        agtami 

i_  <«  1      J  1  •  1  TTie  Inhabit- 

tne  tenure  of  any  lands,  or  by  antient  usage,  or  other-         ants  of 
wise ;  but  that  aU  and  every  such  road,  bridge,  &c.,    Nithewhono. 
should  thereafl^r  be  kept  in  repair,  by  such  county, 
parish,  township,  &c.,  as  heretofore  the  same  respect-^ 
ively  had  been  kept  in  repair. 

E.  AtdersoTif  for  the  Crown.  It  is  admitted  that 
the.  prescription  laids  in  the  indictment  was  proved  i. 
then  if  so,  this  township  is  iu  the  same  situation  as 
a  parish  with  respect  to  highways ;  and  therefore,  if 
a  new  highway  is  brought  into  the  township,  the  inha- 
bitants will  be  liable  to  the  repair  of  it  Aspindall  v.. 
Brawn,  (a)  It  is  to  be  contended,  that  here  the  trus* 
tees  of  the  road  and  not  the  township  are  liable.  But 
the  only  effect  of  that  clause,  in  the  local  act,  is  ta 
make  the  tolls  in  the  hands  of  the  trustees  an  auxiliary 
fund..  The  trustees  are  a  fluctuating  body,  and  are 
not  .liable  generally,  but  only  where  they  have  funds; 
and  it  is  not  in  the  power  of  a  prosecutor  to  ascertain 
that  &ct.  It  is  therefore  better  that  the  inhabitants  of 
the  township,  who  are  a  fixed  body,  and  cai}  be  known^. 
should  be  held  responsible,  and  that  the  tblls  should 
be  an  auxiliary  fund  in  the  hands  of  the  trustees.  This 
was  in  fact  decided  by  Rex  v.  SL  George%  Hanover 
Square  (6),  which  was  a  much  stronger  case  than  the 
present ;  and  the  way  for  the  township  to  make  the  tolls 
available  to  them  is  clearly  pointed  out  by  13  G.  3;w 
c.  84.  &  33. 

(a)  3  Term  Bep,  265.  {h)  3  Campb.  ^22. 

N  3  RicAardsottf 
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1818.        considered  as  having  made  it  so  with  all  the  l^gal  inci- 

„  dents  belonging  thereto,  amongst  which  is  its  liability 

agairut        to  be  repaired  by  the  inhabitants  of  the  district  who 

The  Inhabit-  ... 

anu  of         repair  t^e  other  public  highways  there.     I  think  that 

the  tolls,  in  this  case,  are  only  an  auxiliary  and  subor- 
dinate fund,  and  that  the  persons  whom  the  public  have 
a  right  to  hold  liable  are  the  inhabitants  of  the  town- 
ship, who  may  afterwards  apply  tothis  court  for  relief 
under  the  d3d  clause  of  the  general  turnpike  act.  It  is, 
however,  contended  that,  in  this  case,  the  obligation  to 
repair  did  not  attach  upon  the  inhabitants  of  Nether^ 
thong;  because,  previously  to  the  passing  of  the  local 
act,  no  part  of  the  road  was  there  situate,  and  therefore 
•  the  liability  was  on  the  inhabitants  of  the  other  town, 
out  of  which  the  old  road  had  been  diverted.  It  would 
be  quite  enough,  in  answer  to  this,  to  say  that  there  is 
no  fact  here  stated  which  shews  that  the  road  in  question 
was  substituted  for  anotlier  road  which  now  no  longer 
exists.  But  I  think  also,  that  the  63d  clause,  referred 
to  in  the  13  G.  3.  c.  84.,  relates  to  diversions  made  either 
by  writs  of  ad  quod  damnum,  or  by  the  powers  given  to 
two  justices  by  the  statute  of  the  13  G.  3.  c.  78.  5. 19. 
Upon  the  whole,  I  am  of  opinion  that  the  inhabitants 
of  Netherihong  are  liable  to  the  repair  of  this  road,  and 
that  the  clause  making  the  trustees  liable  does  not 
furnish  any  defence  to  the  present  indictment. 

HoLROYD  J*  I  am  of  the  same  opinion.  If  this  had 
been  an  indictment  against  the  parish  at  large,  it  is 
quite  clear  that  they  would  have  been  liable  for  the 
repair  of  tWs  road  ;  for  there  are  no  facts  stated  which 
shew  that  the  obligation  is  thrown  on  any  other  persons. 
Then,  the  prescription  stated  in  the  present  indictment 

shews 
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shews  that  this  township  is,  as  to  all  roads  within  it,  a         1818.   ^ 
parish.    And  therefore,  when  a  new  highway'  is  brought       _^ 
into  it,  it  ^becomes  subject  to  the  lex  loci,  as  to  the         c^gamu 

rr..  T  •  V  1-  .  The  Inhabit. 

repairs.       ihen,   it  so,   inasmuch  as  there  is  not  any         ant&of 
thing  to  shew  that  by  law  either  the  trustees,  or  the 
inhabitants  of  any  other  township,  arc  liable  to  repair 
this  road,   that  burthen   must   falf  upon   the  present 
defendants. 

Judgment  for  the  Crown. 


The  King  against  The  Inhabitants  of  Debenham.  wednetda^, 

Nov.  18th. 

/^N  an  appeal  against  an  order  of  two  justices,  by  Onani^peal, 

which  John  Driver^  Margaret  his  wife,  and  John  m  order  to 

their  son,  were  removed  from  the  parish  of  Deben/iam  JJ**2ie  deiivCTj 

to  the  parish  of  Kentoth  in  the  county  of  Sufolk,  the  %^^  * 

sessions  quashed  the  order  subject  to  the  opinion  of  given  by  the 

^  ^  "  appeUants,  ae- 

this  court  on  the  following  case.  knowledging 

The  pauper  had  gained  a  settlement  by  hiring  and  be  tbdr  settled 

service  in  the  parish  of  Debenhanif  unless  it  could  be  producedan  old 

shewn  that  his  father  at  die  time  resided  in  that  parish  book  from  their 

'^  own  parish 

under  a  certificate  from  the  parish  of  Kento7u     It  was  chest,  in  which 

*  was  an  entry  of 

proved  that  no  such  certificate  could  be  found  in  the  that  fact  in  the 

custody   of  Delcnhain.      The  pauper's  father,  James  a  foimer^i^ 

Driver,  proved,  that  in  the  year  1771,  having  been  t^^,uch"^ 
removeil  from  Debenham  to  Kenton^  the  parish  officers 
of  Debenham  .TGiusedi  to  allow  him  to  return,  unless 
Kenton  would  grant  him  a  certificate:  to  this  the 
parish  officers  of  Kenton  consented.  An  order  for 
granting  this  certificate  was  made  at  the  quarterly 
meeting  of  the  directors  and  guardians  of  the  incorpo- 
rated 


dence  was  in- 
admissible. 


186  CASES  iw  MICHAELMAS  TERM 

1818.        rated  hundreds  of  Jjoes  and  Wilfardj  (in  which  Kentort 
_    _  is  situated.)  as  appeared  by  an  entry  in  the  minute 

The  Kino  *  trtr  ^  ^^ 

agfimu         book  of  the  proceedings  of  the  Handred-house  quar- 

Tbe  Inhabit-  ,  ,  a       j         i_    -mm"      *       ^  '  *     » 

anta  of         terly  meetings,  dated  20tb  March^  1 77  !•    And  to  prove 

DnxxHAif.  ^^^  ^^^  certificate  was  detivered  to  the  respondent 
parish  in  pursuance  of  such  order,  a  book  was  pro- 
duced from  the  parish  chest  of  Debenham :  on  the  out- 
side of  the  cover  was  "  Certs.  Reed.,  fionds  do., 
Coppys  of  Orders,  1756.''  This  book  contained  me- 
morandums of  orders  of  removal,  of  bonds,  and  cer- 
tificates received.  The  certificates  were  regularly 
numbered,  and  under  the  title  of  certificates  received 
was  the  following  entry,  ^ated  1771-  "  No.  88.  John 
Pclkins  from  Kentorij  No.  89.  James  Driver^  do." 
There  were  a  variety  of  other  certificates  subsequently 
-  entered.  The  sessions  were  of  opinion  that  this  book 
was  not  admissible  in  evidence. 

Nolan  and  Daoet*  in  support  of  the  order  of  sessions. 
This  evidence  was  not  admissible.  There  is  not  any 
good  ground  of  distinction  between  contending  parishes 
and  contending  individuals.  If  this  had  been  the  case 
of  an  individual,  there  could  be  no  doubt  that  his  own 
books  could  not  be  produced  in  evidence  for  himself. 
These  entries  are  made  by  the  parish  officers,  and  for 
their  own  benefit.  The  only  case  at  all  resembling 
this  is  the  case  of  entries  made  by  a  previous  in- 
cumbent which  are  evidence  for  his  successor.  But 
that  has  always  been  considered  as  an  excepted  case. 
And  the  rule  is  so  laid  down  by  IjorAKenyon  in 
Outram  v.  Morewood.  (a)    By  42  G.  3.  c.  46.  parish  in- 

(a)  5  Term  Rep,  125. 

dentures 
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dentures  are  to  be  copied  into  a  book  provided'  for        1818* 


ItMKnra 


diat  parpose^  and  the  book  after  being  allowed  by  two 
jusdoet  is  to  be  made  evidence  where  the  Original  in-        ^it^^ 
dentures  are  proved  to  be  lost*     Now  all  these  provi-        Luof 
sions  could  not  have  been  necessary,  if  this  book  be     ^^***wam. 
admissible  in  evidence. 


Scarlett  and  Primrose^  contra.  Independently  of  the 
book,  there  were  sufficient  circumstances  stated  in  this 
case  from  which  the  sessions  ought  to  have  concluded 
Aat  this  certificate  had  been  delivered.  But  the  book 
was  admissible.  It  was  not  produced  to  prove  the 
contents  of  the  certificate,  as  is  the  case  of  the  book 
containing  copies  of  the  parish  indentures  under  the 
42  G.  3.,  but  only  to  shew  the  fact  of  the  detivexy^ 
And  it  is  evidence  of  that.  Besides  this  is  ia  the 
nature  of  a  public  document;  for  it  is  kept  in  the 
parish  chest,  and  by  a  public  body.  And  this  distin- 
guishes the  case  from  Otdram  v.  Morewoodj  which  was 
an  entry  made  in  a  private  book  by  an  individual 

Abbott  C.  J.  The  principles  of  the  law  of  evidence 
in  this  country  are  founded  on  the  strongest  sense, 
and  soundest  reasoning.  It  is  of  the  first  importance 
to  preserve  them  strictly;  inasmuch  as  they  are  the 
great  safeguards  of  the  subject  in  the  administration  of 
justice  in  all  cases,  from  those  involving  property  of 
the  most  trifling  amount^  to  those  where  the  life  of  an 
individi^al  is  at  stake.  I  therefore  should  be  extremely 
unwilling  to  come  to  any  decision  which  should  break 
in  upon  any  established  principle.  It  is  an  established 
principle,  that  nothing  said  or  done  by  a  person, 
having  at  the  time  an  interest  in  the  subject  matter, 

shaU 
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1818*        sball.be  evidence  either  for  him  or  persons  claiming 


The  Kixo 


under  him^  Now  the  entry  in  this  book  is  of  that 
againtt  description;  for  it  is  made  by  a  person  having  an 
aots  of!  interest  to  make  it,  inasmuch  as  it  is  produced  as  proof. 
xBBifUAM.  ^f  ^g  delivery  of  a  certificate  by  which  the  parish  of 
which  the  party  making  an  entry  is  an. inhabitant  is 
to  be  relieved  from  the  burden  of  maintaining  the  indi-« 
vidual  named  in  the  certificate.  I  think  therefore  that 
the  safest  coarse  which  the  Court  can  pursue  will  be 
to  hold  that  the  sessions  were  justified  in  rejecting  this, 
evidence.  There  are,  however,  in  this  case,  other  cir- 
cumstances from  which  the  sessi^s  may  draw  the 
conclusion  (if  they  shall  think  fit  so  to  do)  that  the 
certificate  was  in  fact  delivered.  I  think,  therefore^, 
that  the  case  should  go  back  to  be  reheard  upon  that 
point. 

Batley  J.  I  am  entirely  of  the  same  opinion,-  that 
the  entry  in  this  book  was  not  evidence,  the  efiect  pf 
il  being  to  advance  the  interest  of  the  person  who. 
made  it. 

HoLROYO  J.  concurred.  . 

Case  sent  back  to  the  Sessions  to  be  reheard. 
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1818. 


The  Kino  against  The  Inhabitants  of  Horn-  Vedneidmf, 

Nov.  ISOi. 
CHURCH. 

H'^WO  justices  by  their  order  removed  John  ThurteU  Where  then  fa 

and  'Elizabeth  bis  wife,  and  their  three  children,  ^TpSpw^' 

fifom  the  pariah  of  Homchurch  to  the  parish  of  Pur-  ^^^^ 

kighj  both  in  the  county  of  Essex:   the  sessions,  on  ™">^e*n«^ 

^nuit  of  oopy- 

appeal,  quashed  the  order,  subject  to  the  opinion  of  this  bold;  and  if 

Court  on  the  following  case :  gnmteeacqiUm 

By  grant  dated  May  18tb,  1799,  James  Thuriett,  the  d^thj"^ 

father  of  the  pauper,  obtained  from  the  lord  of  the  ^^^^^ 

manor  a  fJiece  of  the  waste  in  the  appellant  parish,  where  «~^  ^  **>« 

___  lOTO  of  COpT^ 

he  built  three  cottages.    The  grant  was  as  follows,  yiz.  hold  Umd,  pay- 
To  this  court  came  James  ThurteU^  of  the  parish  of  rent^of  s*!  6ii. 
Mundeuy  in  his  own  proper   person,  and  Sarah  his  i^J^SMMrat" 
wife,  and  prayed  to  be  admitted  lenant  to  all  that  p«twMc^ 
piece  or  parcel  of  land  or  ground,  being  part  of  the  »  «  purchase 
waste  land  of  this  manor,  containing   by  estimation  c.  7.,  and  be- 
about  half  a  rood  of  waste  land,  a  little  more  or  less,  confers  no 


with  the  cottage  or  tenement  thereon,  lately  erected 
or  built,  paying  to  the  lord  the  yearly  rent  of  2s.  Sd.^ 
to  whom  the  lord  of  the  manor  by  hjs  steward,  with 
the  consent  of  the  homage,  granted  and  delivered 
seisin-  thereof  by  the  rod ;  to  have  and  to  hold  the 
said  piece  or  parcel  of  ground  and  premises,  unto  the 
said  James  ThurteU  and  Sarah  bis  wife,  and  the  sur- 
vivor* of  them,  and  to  the  heirs  and  assigns  of  the  sur- 
^vor  of  them,  of  the  lord  of  the  said  manor,  at  the 
will  of  the  lord,  by  the  rod,  according  to  the  custom 
of  thie  said  manor,  (subject  to  such  mortgage  or  con- 
ditional surrender  as  he  the  said  James  Thwtell  alone, 

without 


settlement 
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1818.        without  the  consent  of  his  wife,  shall  make,  according 
r    ~         to  ^®  customs  of  the  said  manor,  within  six  months 

Hie  KiXG 

against        from  the  date  hereof,  tor  securing  any  sum  of  monev 

The  Inhabit-  ,.  ,  i-         ,  ,    . 

ants  of  not  exceedmg  the  sum  of  60/.  and  interest,)  at  the 
"*^"'  yearly  quit  rent  aforesaid,  and  by  suit  of  court  and 
other  customs  and  services  of  right  due'and -accustomed ; 
and  he  giveth  to  the  lord  fcHr*  fine  for  such. his  adf 
mission  nothing  of  the  special  favor  of  the  lord,  and  so 
saving  aU  right  of  the  lord,  lie  is  admitted  tenant  a$ 
aforesaid,  and  his  fealty  is  respited,  &c.  The  sesfiions 
were  of  opinion  that  thia  grant  did  not  confer  such  an 
estate  upon  the  pauper's  father  as  would  give  a  settle* 
ment* 

Knox  and  Walfard,  in  support  of  the  order,  were 
stopped  by  the  Court ;  who  called  upon 

Broc^M:;^  and  iS^e/^Aen,  contra.  It  is  not  necessary  in 
cases  of  this  sort,  that  any  thiiig  more  should  appear 
than  that  the  pauper's  &ther  had  the  substantial  pos- 
session of  this  estate.;  and  here  he  had  it,  for  the  lord 
oQuld  not  have  taken  it  from  him,  on  account  of  hb  dwn 
graht;  nor  could  the  homage  question  it,  because  thc^ 
had  consented  to  the  grant;  and  a  stranger,  it  is  obvious, 
could  not  interfere.  The  pauper's  father,  therefore, 
had  the  substantial  possession  of  the  estate;  and  the 
grant  was  not  made  f6r  any  pecuniary  consideration, 
as  was  the  case  in  Bex  v.  WarUihgton,  (a)  There  there 
^^as  a  fine  paid,  but  ther^  is  none  here.  The  word 
«  purchase^"  in  the  statute  of  the  9  G.  1.  f.  7-  ^ 
used  in  its  popular  sense,  as  denbting  a  purchase  for 
money.    Eex  y.  Maramd.  (6)    For  there  a  voluntary 

(a)  1  Term  kep,  241.  {h)  Burr.  S,  C  586. 

13  con- 
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conveyance,  without  any  pecuniary  consideration,  was 
held  not  to  be  within  the  statute.  There  is  no  pectuiiary 
consideration  here :  the  quit  rent  of  25.  6a.  not  being  agakui 
given  as  a  consideration  for  the  estate,  but  only  in  lieu  antsoC 
of  the  services.  Hoekchuec*. 


Abbott  C.  J.  I  think  that  this  grant  was  not  a 
valid  conveyance  of  the  copyhold  estate^  becituse  there 
is  no  custom  stated  for  the  lord  to  make  a  new  grant  of 
copyhold  within  this  manor.  Unless  that  custom  exists* 
there  can  be  no  copyhold  except  where  the  land  has 
been  at  all  times  demised  or  demisable  by  copy  of  court 
ndl.  The  lord,  therefore,  had  no  right  to  make  this 
grant  But  even  if  the  grant  were  good,  I  should  sdll 
tiunk  that  this  case  fell  within  the  9  6. 1.  c»  7-9  for  here 
the  land  was  originally  demised  for  a  mere  money  con- 
sideration, to  be  paid  annually,  and  the  sum  stated  in 
the  case  was  a  foil  cbnnderation  for  all  that  the  lord 
granted  at  the  time.  I  cannot  distinguish  this  case 
fimn  Bex  v.  WarbUngUm^  which  must  govern  our  pre* 
s^t  decision.  Then  if  the  case  fidls  within  9G.  1.  c.  7^ 
it  is  clear  that  the  oonaideration  was  less  than  SO/.,  the 
I  required  by  the  act. 

Bayuy  and  Holrotd  Js.  concurred. 

Order  of  Sessions  confirmed. 


jU„^KLy/i^.    ».    ^^««CV     ,f.  i%^4^^.  Jif* 
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V 

1818. 


widnefday.       The  KiNG  agfliust  The  Sherifl^  of  London,  in 

JVb».  18th.  ^ 

the  Cause  of  Holli£r  against  Clark. 

Pracdce.    At-    ^H£  plaintiff  sued  the  defendant  as  acceptor  of  a  bill 
^^  of  exdiange,  and  at  the  same  time  brought  actiong 

against  the  drawer  and  indorser.  In  this  action  against 
the  acceptor  he  obtained  an  attachment  against  the 
sheriffs  for  not  bringing  in  the  body.  An  order  was' 
m^e  by  a  judge  at  chambers,  on  the  application 
of  tlie  defendant,  that  it  should  be  referred  to  the 
master  to  compute  what  was  due  to  the  plaintiff  on  the 
bill,  and  that  the  attachment  should  stand  as  a  security 
for  the  debt  and  costs.  The  master  computed  what 
was  due  on  the  bill,  and  taxed  the  plaintiff's  costs  in  this 
action ;  but  refused  to  include  in  bis  taxation  tha  costs 
in  the  actions  against  the  drawer  and  indorser. 


Campbell  now  moved  for  a  rule  to  shew  cause  why 
the  master  should  not  review  his  taxation,  and  why 
the  attachment  should  not  stand  as  a  security  for  the 
debt  and  the  costs  in  the  three  actions.  He  produced 
an  affidavit,  from  which  h  appeared  to  have  been  the 
practice  in  the  office  of  the  sherifis  of  London,  that 
where  an  attachment  has  been  obtained  in  an  action 
against  the  acceptor  of  a  bill  of  exchange^  the  costs  of 
any  actions  commenced  against  the  drawer  or  indorsers 
are  always  paid  under  the  attachment  And  he  com- 
pared this  to  an  application  to  stay  proceedings  in  an 
action  against  the  acceptor  of  a  bill  of  exchange,  in 
which  the  defendant  is  obliged  to  pay  the  costs  in  the 
II  actions 
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actioos  vgsintt  the  drawer  and  iodorsers.     Smiih  v.        ,1818. 
Woodcock^  Same  v.  Dudley,  4T.E.  691.   But  Tb^K^sQ 


The  Sherifls  of 

The  Court  said  the  practice  which  appeared  to  have  London. 
preraSad  in  the  ofBoe  of  the  sheiufii  o(  London  was  un- 
TeasonaUe.  All  that,  the  plaintiff  can  ^pect  from  the 
alienff  is  what  he  oouki  have  recovered  in  the  actkm 
had  he  proceeded  to  judgment  and  execution  agamet 
the  defendant.  Here  the  defendant  wofald  only  hme 
been  liable  Sar  the  diebt  and  his  own  costs.  The  costs 
in  the  other  actions  eonld  not  have  been  laid  as  spedai 
^amage^  as  those  actions  were  commenced  at  the  same 
-time  as  that  against  Um  acceptor.  The  contempt  of 
ihe  sheriff  is  purged  by  placing  the  plaintiff  in  as  good 
aiituation  as  he  could  have  been  in  had  the  defendant's 
iKidir  been  broaght  into  court. 

Rule  refused,  {a) 

(«}  8m  Wmdham  t.  WWur,  Sir.  515. 


Hay  and  Others,  Assignees  of  Matthem^s,  a  Friday, 
Bankrupt,  ogainsfT AUiBAinN.  **' 

ASSUMPSIT  for  money  had  and  received  by  the   TtuiSijaci. 

-**■     ^   c     3  1  /.I         !.•/*•  c.  19.  *.  11.  is 

defendants  to  the  use  of  the  plaintiffs  as  assignees  not  repealed  as 

of  Tkomas  MaHhem  a  bankrupt.     Plea,  general  issue.  SeriS^Sir 

The  cause  was  tried  before  Wood  B.  at  the  assizes  for  ^'Xn^!^"^ 

the  county  of  Durham  1817,  when  a  verdict  was  found  ^?  ^"^  °^* 

signed  bis  in- 
tonst  in  it  to  A,  and  i9.  beqame  the  regislarcd  owner,  iMit  by  his  permission,  A.  con- 
tinued to  have  the  same  in  his  possession,  order,  and  disposition^  until  he  became  bank- 
rupt :   Held  that  die  property  in  the  ship  passed  to  ^.*s  assignees  under  the  sUtute  of 


Vol.  II.  O  for 


Hay 

Faibbadik* 
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1818.        for  the  plaintifis,  damages  585/.,  subject  to  the  opinion 
of  the  Court  on  the  following  case. 

Maiihem  the  bankrupt,  the  registered  owner  of  a  ship 
called  the  Dolphifh  being  indebted  to  the  defiendants,  by 
indenture  on  the  22d  Naoember  1815,  (reciting  the  certi* 
ficate  of  the  registry  of  the  ship,)  assigned  the  ship  then 
being  at  sea  to  the  defendant  Fairbaim^  as  a  security  for 
his  debt    The  deed  contained  a  covenant  by  Fairiaim 
to  le-assign  the  .same  to  the  bankrupt  on  payment  of  the 
dd»t ;  and  that  until  the  ship  should  be  sold  under  the 
deed  the  bankrupt  »m  to  be  permitted  to  iave^  hcidy  and 
etyojf  the  same  and  to  receive  and  take  the  gains  and  prq/lti 
Jbr^his  own  use  and  benefit.   A  cq)y  of  this  deed  was  de- 
livered on  the  22d  November  to  the  proper  officer  of  the 
custom-house  at  Sunderland  s  and  on  the  return  of  the 
vessel  the  requisites  of  the  rq;ister  act  were  complied 
with  so  as  to  vest  the  legal  interest  in  Fairbaim.   At  the 
time  of  the  execution  of  the  assignment  the  banknipt 
had  the  possession  of  the  ship,  and  continued  from  that 
time  until  hid  bankruptcy  to  exercise  all  the  acts  of 
ownership,  by  appointing  captains,  chartering  the  vessel, 
repairing  and  insuring  the  same  at  his  own  expence; 
littt  she  was  navigated  under  the  certificate  of  r^stry 
which  had  been  granted  to  the  defendant  in  compliance 
with  the  register  acts.     The  defendant  never  interfered 
in  anyway  with  the  conduct  or  management  of  the  ship 
until  the  1st  June  1816,  when  lie  took  possession  of  the 
same,  displaced  the  master  from  his  command  and  re* 
appointed  one  under  himsel£    The  commission  against 
Mattltews  issued  on  the  11th  May  1816,  under  which 
he  was  duly  declared  a  bankrupt    The  defendant's  de- 
mand upon  the  sh^  had  been  reduced  by  payments  to 
about  595/*;  he  sold  the  ship,  and  the  proceeds  thereof 
14  remained 


Faxrbaibh* 
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remained  in  his  hands.     The  question  for  the  opinion  181 8, 

of  the   Court   was,  whether    the   bankrupt   was  not  ■     '   * 

to  be  considered  the  ostensible  owner  under  the  .ut.  "^ 
2ljac.  ].  c.  19. 

T^ndalf  for  tlie  plainti£&.  The  bankrupt  at  the  time 
of  his  bankruptcy  had  the  ship  in  his  possession,  order, 
and  disposition,  by  the  consent  of  the  true  owner;  and 
this  case  falls  within  the  stat.  2 1  Jac.  1.  r.  19. 5. 1 1.,  unless 
the  ship  register  act  operates  as  a  repeal  of  the  former 
statute  as  &r  as  ships  are  concerned.  In  Robinson  v. 
McDonnell  {a)y  T.  56  G.  3.,  this  very  point  was  decided 
by  this  Court.  There  Bell  and  Clarkson^  the  registered 
owners,  executed  a  bill  of  sale  to  the  Sharps  as  a  secu- 
rity for  advances  which  had  been  made  by  the  Sharps 
to  them.  At  the  time  of  the  execution  of  the  bill  of  sale 
the  ship  was  at  sea;  she  returned  the  latter  end  of 
1811.  Sharp  did  not  then  take  possession ;  but  after- 
wards, in  May  1812  the  ship  was  registered  in  his 
name.  Notwithstanding  this  alteration  the  ship  con- 
tinned  under  the  orders  of  BeU  and  Ctarksottj  who  ex- 
ercised all  the  ordinary  acts  of  ownership.  The  Sharps 
became  bankrupts :  the  ship  returned,  and  shortly  after- 
wards BeU  and  Clarkson  became  bankrupts.  Upon 
these  facts  this  court  were  of  opinion  that  Bell  and 
Clarkson  were  the  ostensible  owners  within  the  21  Jac.  1. 
c.  19.  5. 11.;  and  Lord  EUenborough,  in  delivering  the 
judgment  of  the  Court  said  <^  T)ie  register  acts  were 
passed  for  purposes  of  public  policy,  and  the  means 
adopted  for  eflPecting  that  object  are  such  that  every 
person  claiming  title  through  the  medium  of  a  convey*- 
ance  as  the  act  of  parties  must  shew  a  conveyance  of  the 

(a)  Alwyn,  iV:  p.  1143. 

O  2  form 
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1818.  form  and  character  prescribed  by  those  statutes*    The 

„  plaintiffs  did  shew  an  original  title  in  the  bankrupts  whom 

agaifut  .  they  represented,  grounded  upon  such  conveyances.  Has 

AUBA   ».  ^^^^  ^^^  j^^^  divested,  as  against  ihem  (they  being  the 

representatives  also  of  the  general  body  of  creditors),  by 
any  other  conveyance  ?  It  is  admitted  that  deeds  alone  in 
the  case  of  an  unregistered  ship  would  not  have  that 
effect,  and  we  think  the  registration  and  new  certificate 
cannot  produce  it.  These  statutes  do  not  affect  titles 
passing  by  operation  of  law,  as  to  executors  or  adminis- 
trators in  case  of  death,  or  to  assignees  generally  in  case 
of  bankruptcy.  In  these  cases  a  title  maybe  trans- 
mitted without  any  of  the  forms  required  by  the  stat- 
iites;  and  if  a  title  may  be  transmitted  without  these 
forms  in  cases  of  bankruptcy  generally,  we  see  no  reason 
why  it  may  not  be  so  done  in  a  particular  case  felling 
within  the  scope  and  operation  of  the  statute  of  James^ 
though  these  forms  have  been  complied  with  in  a  con- 
veyance to  others,  i.  e.  lAie  Sharps^  such  convfip^ance 
Ijeing  fraught  with  all  the  mischief  that  statute  was 
meant  to  prevent.  The  register  acts  make  certain 
forms  necessary  to  the  validity  of  transfers  and  convey- 
ances which  antecedently  would  have  been  good  and 
valid  without  them,  but  it  was  never  intended  by  the 
legislature  that  a  compliance  with  these  forms  should 
give  validity  to  a  transfer  and  conveyance  which  ante- 
cedently would  have  been  bad  and  invalid,  and  we  thitilc 
such  an  effect  ought  not  to  be  attributed  to  them.*' 

# 
Ithe  Ojurt  then  called  upon  Richardson^  who  admil- 

tfed  that  he  could  Joot  distinguish  this  fi'om  the  case 

cited,  and  they  gave 

Judgment  for  plaintiffs,  (a) 

(ff)  Tbc  cose  was  afi«matds  tuniAd  Into  a  special  verdicL 
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1818. 

Thomas  against  Vandermoolkn.  {T^'-XLu 

^^  Nov,  20th. 

/iSSUMPSIT  for  goods  sold  and  money  count*  Wherea»h«iir 

Plea,  to  counts  for  goods  sold,  a  judgment  re-  ed  calculated to>. 

covered,  and  to  the  other  counts  payment.      Com/n  ^^^^^^^^ 

on  a  former  day  obtained  a  rule  to  shew  cause  why  the  ^r^}?^^ 

''  "^  of  tria^  the 

plaintiff  should  not  be  at  liberty  to  sign  judgment  not-  Court  sufferpd 

withstanding  these  pleas,  and  why  the  defendant  or  his  sign  judgment 

attorney  should  not  pay  the  costs  of  the  plea  and  of  the  "jj^^  °^ 

application,  on  an  affidavit  that  both  pleas  were  false.  S^or**h"w 

aUonieypay 
the  costs  occa- 

F.  PoUock  shewed  cause.    The  Court  will  not  try  the  uoned  by  the 
truth  of  a  plea  on  affidavit ;  and  the  effect  of  the  present  costs  of  the 
application,  if  successful,  will  be  to  make,  it  necessary  J^ngthTpro-* 
in   every  case  for  a  defendant  to  verify  his  plea  by  •^**^ff'- 
affidavit,  which,  in  the  case  of  a  plea  in  abatement  is 
required    by  statute.      If  it  be  objected    that  there 
were  two  fiilse  pleas,  and  that  one  only  would  have 
been  free  from  otgection,   the  Court  cannot  consist- 
ently admit  such  a  distinction,  and  allow  a  defendant 
to  plead  one  &lse  plea,  but  restrain  him  from  pleading 
two.     As  to  sham  p)eas»  the  Court  cannot  notice  them 
as  such ;    and  although  in  the  case  of  BUfwiti  v^ 
Marsden  (a),  a  similar  application  succeeded,  yet  there 
the  plea  was  not  only  blse,  but  was  calculated  to  bring 
ridicule  on  the  proceedings  of  the  Court     Secondl^^ 
he  contended  that  the  plaintiff  having  ruled  the  de- 
fendant to  abide  by  the  plea,  had  so  far  recognised  it 
as  a  good  plea,  that  he  was  stopped  from  now  making 
this  application,  the  Court  having  in  a  late  case  de- 

(a)  10  Eatt,  ^7. 

O  3  cided^ 
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Thohas 

againsi 

Yandzr- 

MOOLXV* 


cided,  that  after  such  a  rule  the  plaintiff  could  not  treat 
the  plea  as  a  nullity  and  sign  judgment* 

Ba¥L£T  J.  {a)  The  Court  has  no  disposition  to  intro- 
duce a  new  practice ;  but  the  case  of  Pierce  v.  Blake  (6), 
is  an  authority  to  shew  what  the  duty  of  an  attorney 
is  with  reference  to  this  subject.  There,  Holt  C.  J. 
said,  that  he  remembered  a  case  where  judgment 
having  been  given  against  a  defendant  above  40  years 
of  age,  he  brought  a  writ  of  error,  and  assigned  for 
error,  infancy,  and  appearing  by  attorney,  the  Court 
fined  the  attorney  for  assigning  those  errors  which  were 
notoriously  false  and  frivolous.  Considering  this, 
therefore,  as  an  authority  to  shew  that  the  Court  may 
inquire  whether  an  attorney  has  stated  false  &ct8  upon 
the  record,  and  may  proceed  against  him  accordingly ; 
and  considering  also  that  the  Court  has  in  recent  cases 
expressed  their  disapprobation  of  these  pleas  which 
raise  issues  requiring  different  modes  of  trial,  and 
thereby  impose  on  the  plaintiff  an  improper  difficulty, 
I  feel  no  hesitation  in  saying  that  this  is  a  plea  of  that 
description^  and  therefore  that  this  application  ought  to 
be  granted.  It  is  true  that  in  this  case  there  has  been 
a  rule  to  abide  by  the  plea,  but  that  makes  no  di£- 
ference :  in  fact  it  puts  the  defendant  on  his  guard ;  for 
the  rule  leaves  it  to  the  party  to  abide  by  his  plea  or  not^ 
as  he  chooses;  and  if  he  abides  by  it,  he  must  do  so 
subject  to  all  its  consequences* 


HoLROYp  J.    I  am  of  the  same  opinion*    It  appears 
from  the  case  cited  from  Salkeld^  that  die  Court  may 


(a)  Abbott  C.  J.  was  absent. 


(6)  iSaUcSlS. 


mquu^ 


TmOMAB 
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ingaire  whether  the  plea  was  the  act  of  the  party,  or 
the  act  of  the  attorney ;  and  the  late  cases  referred  to 
in  the  course  of  the  arffuinent  have  also  authorized  this        ogtm^ 
iBOQe  of  prdbeeduig.  moolbn. 

Rule  absolute,  wkh  eosfes. 


Bartlet  against  Godslake.  (a) 

CAMPBELL  obtained  a  rule  upona  formerday.  calt-   So  al 
ing  upon  the  defendant  to  shew  cause  why  the  plaintiff  was  «uch,  m  t» 


should  not  be  at  liberty  to  sign  judgment,  as  for  want  of  ^^fb^  ^be 
a  plea;  and  why  the  defendant,  or  his  attorney,  should  jj^?^'^ 
not  pay  the  costs  of  the  plea  and  of  this  application.  *  The  "**]  <»»"^ 

and  ther^bf 

action  was  upon  a  bill  of  exchange  and  the  money  counts,   caiue  delay 

and  tfTP^fntf^t 

The  defendant  pleaded  that  the  parties  had  accounted  the  Court  wa£- 
together,  and  that  upon  such  accounting  a  certain  sum  pUmtiff  to  i^o 
of  money  was  due  from  the  defendant  to  the  plaintiff;  ^^^J^ 
and  that,  in  satisfaction  of  part,  defendant  indorsed  to  ^J^^P^y  ^^ 
plaintiff  a  bill  of  exchange;  and  that,  in  satisfaction  of 
the  residue^  the  defendant  assigned  to  the  plaintiff  a 
judgment  obtained  by  the  defendant  in  the  Court  of 
Exchequer  in  Ireland^  in  pursuance  of  an  Irish  act  of 
parliament^    enabling  the  conusors  of  judgments  to 
assign  the  same.     The  plea  then  averred,  that  the  bill 
ynt&  outstanding  in  the  hands  of  a  third  person ;  and 
that  the  judgment  remained  in  full  force,  as  appeared  by 
the  record  remaining  in  the  Court  of  Exchequer  in 
Dublin.      An  affidavit  was  produced  that  the  plea  was 
wholly  false. 

(a)  TUi  case  fvas  licard  <m  »  mbaequcnt  day  in  thia  tenn ;  but  aa  it 
reJataa  to  the  nine  subject  as  the  fonner,  it  was  thought  right  to  report 
them  together. 

O  4  Cimyrty 


ioo 


CASES  IN  MICHAELMAS  TERM 


1818. 

BttATur 

.    a§abut 

OODBLAKM, 


Cmgnj  (or  the  defendant,  eontetodM  that  this  pica 
did  not  come  within  the  rule  liaid  down  against  sham 
pleas,  as  it  did  not  require  a  double  replication  witK 
two  modes  of  trial,  the  plaintiff  being  at  liberty  to  deny 
the  indorsement  of  the  bill,  and  the  assignment  of  the 
judgment  concluding  to  the  country.  But  thle  Court 
said,  that  this  being  an  ingenious  plea,  whidi  the 
plaintiff's  attorney  could  not  be  expected  to  understand, 
would  put  him  to  the  necessity  of  consulting  counsel, 
and  thereby  occasion  delay  and  expence.  It  waa 
therefore  a  very  improper  plea  to  be  put  upon  the  files 
of  the  Court.  Upon  this  ground  they  made  the  rule 
absolute.  And  to  prevent  such  pleas  being  pleaded  in 
future^  they  directed  that  the  defendant's  attorney  should 
pay  the  costs  of  the  application* 


Setturday* 

Nov.  aut. 


Tlie  statute 
51  G.  d.  c.  80. 
•Ktendsto  pa- 
rishes where 
there  are  three 
officers  onlyt 
one  of  whom 
acts  as  church- 
warden as  well 


andf  therefore, 
an  indeuture  in 
such  a  case, 
signed  by  two 
parish  officers, 
one  of  whom 
acted  in  a 
double  capa- 
city, was  held  to 
be  valid. 


The  King  against  The  Inhabitants  of  St.  Mab- 
oaret's,  Leicester. 

^  WO  justices  by  their  order,  removed  Hannah 
Barker  and  her  two  children  from  the  parish  of 
Si.  MargarefSj  Leicester^  to  the  parish  of  Foxtan  in  Lei-^ 
cestershire.  The  sessions  on  appeal,  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following 
case: 

WilKam  Barker^  the  husband  of  the  pauper,  had  a 
derivative  settlement  in  the  parish  of  Foxtany  and  was 
bound  apprentice  by  a  parish  indenture  dated  30th  Aprils 
1791,  to  Biehard  Warbmim  of  Great  IVigstan.  The 
indenture  witnessed,  that  Thomas  Chapman  and  Thomas 
lliffe^  churchwardens  of  the  parish  of  FoxUm^  and  the 

said 
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said  IHumas  Chapman  and  Ti^mas  Coleman^  overseers 
of  the  poor  of  the  said  parish,  do  put  and  place 
William  Barker^  apprentice,  &c.  It  was  duly  allowed 
bjr  two  magistrates^  but  executed  by  Thomas  Chapman 
and  Thomas  Coleman  only.  The  pauper's  husband 
served  a  sufficient  time  under  it  to  gain  a  settlement  in 
fFigsion,  if  the  indenture  were  valid.  It  was  admitted, 
that  JTkomas  Chegpman  and  Thomas  Iligi  were  the  two 
cbmrchwardeus  of  Foatcn  at  the  time  when  the  same 
Thomas  Chapman  and  Thomas  Coleman  were  appointed 
overaeers  of  the  poor,  and  that  these  persons  were  the 
officers  of  the  parish  in  the  year  comprehending  the 
30th  Aprils  i/^ly  ^^  day  on  whieh  the  indenture  was 
executed.  The  question  was,  Whether  the  indoiture 
^  valid  or  not? 


1818. 


The  Kixa. 

TbelniMiitt. 
antBof 

aAER'9» 


G.  W.  Marriott  and  Long^  in  support  of  the  order 
of  sesaions,  contended  that  this  case  fell  within  the  mis» 
diief  intended  to  be  remedied  by  51  G.  3.  e.  80.  It  is 
admitted,  that  if  both  these  persons  had  been  diurch* 
wardens  as  well  as  overseers,  the  case  would  be  within 
the  act;  then  if  so,  the  present  pase,  in  which  only  one 
of  the  persons  acted  in  a  double  capacity,  is  d  fortiori 
within  the  statute. 


Phittipps  and  Franeklin,  contri,  nferred  to  the  pre* 
amble^  which  states,  *^  that  in  divers  small  parishes^ 
two  persons  only  have  been  annually  appointed  to  act,'' 
and  speaks  of  indentures,  &c.  signed  by  such  two  per- 
sons :  and  the  enacting  clause  makes  such  indentures^  &c. 
valid.  The  act,  therefore^  was  intended  to  apply  to 
those  parishes  only  where  there  are  only  two  parish 
officers,  bolh  of  whom  act  in  a  double  capacity,  but 

not 
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^TTbe  King 

againsi 
The  Inkabit- 

antsof 
St.  Mak- 

OAJLR*S, 

Lucmsft. 


not  to  parishes  where,  as  in  the  present  case,  there  are 
three  individuals  executing  parish  offices  at  once. 

Abbott  C.  J.  This  act  of  parliament  was  a  re* 
medial  act,  and  ought  therefore  to  receive  a  liberal 
construction,  and  I  do  not  think,  that  in  holding  that 
this  case  is  within  it,  we  put  any  forced  construction 
upon  its  provisions.  This  ease  is  clearly  within  the 
mischief  of  the  act,  and  I  think  within  the  fair  meaning 
of  the  words  by  which  it  is  remedied.  I  am  therefore 
of  opinion,  that  the  51  G.  3.  c.  80.,  extends  not  only  to 
cases  where  both  the  parish  officers  act  in  a  double 
capacity,  but  to  those  also  where  only  one  of  them  is 
in  that  situation.  The  decision  of  the  .sessions  was 
therefore  right. 

BayIiEY  J.  I  am  of  the  same  opinion.  This  act 
was  passed  almost  immediately  after  the  determination 
of  this  Court  in  Bejs  v.  AU  SaintSf  Derby,  {a)  And 
there^  one  only  of  the  officers  acted  in  a  double  capa- 
city. It  was  to  remedy  the  inconvenience  resulting 
from  that  decision  that  the  act  was  passed:  I  think  it 
is  not  a  forced  construction  of  it,  (when  it  is  admitted 
that  its  provisions  include  the  case  of  a  double  defect,} 
to  hold  that  they  also  extend  to  the  case  of  a  defect 
in  one  parish  officer  only. 

HoLROTn  J.  concurred. 

Order  of  Sessions  amifirmed. 

(a)  t3jBuf,149. 
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The  King  against  The  Justices  of  Oxfordshire,  ^onoa^ 

TJ^    ^-    Tauniofi  had  obtained  a  rule  nisi  for  a   AoQroiicr,,oii- 
mandamas  to  the  defendants,  to  make  an  order  ^^^^i.^'i 
for  payinff  Mr.  George  Cecily  one  of  the  coroners  for  "^  entitled  to 


that  county,  a  certain  sum  of  money  out  of  the  county  ^  ^  ^^ 

miles  timTeUed 

rates,  being  a  compensation,  at  the  rate  pf  9i.  per  mile,   by  him inre- 
for  the  several  miles  travelled  by  him  as  coroner  in  ^i^L^aoeof 
returning  to  his  usual  place  qfabode^  from  taking  several  ^^S^l^yor 
inquisitions  set  forth  in  his  affidavit.  quiaSsn. 

Jercis  and  6.  IL  Cross  shewed  cause.  This  depends 
on  the  construction  of  the  25  6. 2.  c.  29.  5. 1.,  by  which 
a  coroner  b  entitled  to  be  paid  <<  for  every  mile  which 
he  shall  be  compelled  to  travel  from  the  usual  place  of 
his  abode  to  take  an  inquisition  the  sum  of  nine  pence, 
over  and  above  twenty  shillings  for  the  taking  of  the 
inquisition.''  The  fair  construction  of  this  is,  that  the 
coroner  has  a  right  only  to  charge  for  the  miles  he 
travels  in  going  out  This  statute  was,  passed  sixty- 
seven  years  ago,  when  the  sum  of  Sd.  per  mfle  was  a  full 
compensation  for  both  journeys;  and  the  usage  ever 
«ince  has  been  conformable  to  this  view  of  the  statute. 

W.  E.  Tavntmij  contra.  The  object  of  the  statute 
was  to  give  a  fiill  compensation,  and  the  sum  of  9d.  per 
mile  is  not  sufficient  for  that  purpose.  The  act  enables 
the  coroner  to  charge  for  every  mile  he  is  compelled  to 
travel  to  take  such  inquisition.  Now,  he  is  compelled 
to  travel  the  miles  in  returning  to  his  place  of  abode, 
and  he  therefore  ou^^t  to  be  allowed  for  them. 

Per 


Hie  Kjno 
agpma 
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1818.  P^  Curiam.     The  words  are,  that  the  coroner  shall 

be  allowed  9d.  per  mile^  every  mUe  he  is  compdled  to 
travel  from  the  place  of  his  abode  to  take  the  inquisition^^ 
Ozroihraumib'  The  two  termini  are  therefore  clearly  pointed  out,  and 
'the  coroner  can  only  charge  for .  the  miles  between 
them.  Now,  the  miles  he  travels  in  returning  are 
obviously  not  Jrom  his  usual  pktce-cf  abode^  and  there- 
fore there  is  no  pretence  for  this  charge.  Besides,  at 
the  time  of  the  passing  of  the  act  (which  is  the  proper 
period  to  be  considered),    this  was  an  ample  com* 

pensation. 

Rule  discharged  with  costs. 

An  indictment  HTHE  defendants  were  found  guilty  upon  an  indict^ 
<*itfg^<*>»*  ment  which  charged  that  they  unlawfully  did 
conspired,  by  conspire  and  combine  together,  by  divers  false  pre- 
tences and  sub-  tences,  and  subtle  means  and  devices,  to  obtain  and 
%^x!^  acquire  to  themselves,  of  and  from  P.  D.  and  G.D., 
J^^jJ"^^'  divers  large  suras  of  money  of  the  respective  monies  of 
nimsof  money>  \j^  said  P.  D.  and  G.  2).,  and  to  cheat  and  defraud 

ind  to  cheat 

onddefrMid  them  respectively  thereof,  to  the  great  damage,  &c. 
»dd  that  the      And  being  now  brought  up  for  judgment, 

gist  of  the  of - 
fence  being  the 

^'^^^"Ste^iilf-  Gurnetf  moved  in  arrest  of  judgment,  on  the  ground 
fieientonly  to      ^jj^t  the  indictment  was  framed  too  irenerally ;  that  the 

state  that  fact     -  p  ^ ' 

and  iti  object,     words,  ^^  by  divers  false  pretences  and  subtle  means  and 

cary  to  set  out     devices,"  gave  no  information  to  the  defendants  of  the 

*^^^^  specific   charge  against  which    they   were    to    defend 

themselves ;  that  the  overt  acts  of  conspiracy  should  be 

stated,  or  at  least  so  xnuch  of  them  as  to  sheyr  the 
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corpus  delicti  or  transaction  to  which  the  charge  was        1818. 
meant  to  be  applied ;  and  that  in  no  instance  hitherto      ^    _ 

The  Kura 

had  80  general  a  count  been  supported.  agfidna 


Gill. 


Abbott  C.  J.     He  indictment  appears  to  me  suf- 
fident.    The  gist  of  the  offence  is  the  conspiracy :  and 
although  the  nature  of  every  oflR?dce  must  be  laid  with 
reasonable  certainty,  so  as  to  apprise  the  defendant  of 
the  charge,  yet  I  think  that  it  is  sufficiently  done  by 
the  present  indictment     It  is  objected  that  the  parti- 
eular  means  and  devices  are  not  stated.    It  is,  however, 
possible  to  concdve  that  persons  might  meet  together, 
and  might  determine  and  resolve  that  they  would,  by 
some  trick  and  device,   cheat  and   defraud  another, 
without  having  at  Chat  time  fixed  and  settled  what  the  par- 
ticular means  and  devices  should  be.     JSuch  a  meeting 
and  resolution  would  nevertheless  constitute  an  offence. 
I^  therefore,  a  case  may  be  reasonably  suggested  in 
which  the  matters  here  charged  would,  if  there  were 
nothing  morei  be  an  offence  agalnbt  the  law,  it  is  im- 
possible, as  it  seems  to  me,  to  conclude  that  the  law 
should  require  the  particular  means  to  be  set  forth.. 
The  o£knce  of  conspiracy  may  be  complete,  although 
the  particular  means  are  not  settled  and  resolved  on  at 
the  time  of  the  conspiracy.     I  think,  therefore,  that 
no  sufficient  ground  has  been  stated  for  arresting  the 
Judgment. 

fiuLYiJST  J.  I  am  of  die  same  opinion.  'When 
parlies  have  once  agreed  to  cheat  a  particular  person  of 
his  monies,  akhctagh  they  mfty  not  then  liave  fixed  on 
any  means  for  that  putspose,  the  (fflCence  «f  oonepivaer  is 
complete.    Tliis  case  appears  to  me  aiot  clistiBgQishBble 

15  in 


GlVL, 
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1818.        in  principle  from  the  Kitig  v.  Ecdes  (a),  which  decided 
— "         that  the  means  need  not  be  stated ;  and  there  BuUer  J. 

The  KiwG 

a^dnst  said,  "  that  the  me^ms  were  matter  of  evidence  to  prove 
the  charge  and  not  the  crime  itself/*  It  is  there- 
fore not  necessary  to  state  the  means  at  all  in  the 
indictment,  it  being  quite  sufficient  to  charge  the  de-. 
iendants  with  the  illegal  conspiracy,  which  is  of  itself 
an  indictable  ofiPence. 

HoLROTD  J.  I  am  of  the  same  opinion.  The 
present  case  differs  materially  from  the  case  of  obtain* 
ing  money  under  false  pretences.  There  the  false 
pretences  constitute  the  offence;  but  here  the  con- 
spiracy is  the  offence;  and  it  is  quite  sufficient  to  state 
only  the  act  of  conspiring  and  the  object  of  the  con- 
spiracy in  the  indictment.  Here  it  is  stated  that  the 
parties  did  conspire,  and  that  the  object  was  to  obtain, 
by  false  pretences,  money  from  a  particular  person. 
Now,  a  conspiracy  to  do  that  would  be  indictable  even 
where  the  parties  had  not  settled  the  means  to  be  em- 
ployed.    I  therefore  think  that  there  is  no  ground  for 

arresting  the  judgment 

Rule  refused. 

(a)  Cited  in  6  Term  Rep.  628.,  and  reported  in  the  last  edition  of 
Lsach't  Crown  Ixnv,  274. 


ivi9iai^,  Lewis  against  Hammond. 

Where  a  turn-      A  SSUMPSIT,  for  money  had  and  recaved,  money 

mptied  penons  paid,  and  on  an  account  stated.  Plea,  general  issue. 

,  goln^  and      The  cause  was  tried  before  Hclrojfd  J.,  at  the  last  as- 

ffturning  from 

their  proper  parodiial  cfaiudi,  chapel,  or  oAer  place  of  religioua  wonfaip  on  Acmfayt  .**' 
Hdd  that  die  word  **  parochial"  extended  over  the  whole  daufle;  and  therefore  that  a 
Pnienter  was  not  witlon  the  eiemption  in  going  to  and  returning  firom  his  proper  place  of 
religious  worship,  situate  out  of  the  parish  in  whidi  he  resided. 

sizes 
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nzes  for  the  county  of  fVUis^  and  a  verdict  was  found 
for  the  plaintiflEby  damages  iOd^  and  costs  405.,  sub- 
ject to  the  opinion  of  the  Court,  upon  the  following 
case: 

By  an  act  of  the  37  G.  3^  there  was  directed  to  be 
t^ken  at  the  several  turnpikes  erected  by  virtue  of  that 
act,  the   toll  of  5cLj  for    every  horse    drawing  any 
carriage^  with  the  usual  power  of  distress  in  case  of 
non-payment     The  act  contained  a  proviso,  that  no 
toll  should  be  demanded  or  taken  for  the  passage  of  any 
person  or  persons  residing  in  any  township  or  parish 
in  which  the  roads  lay,  going  to  and  returning  from 
their  proper  parochial  church,  chapel,  or  other  place 
of  rdigtous  worship,    on  Sundays^  or  attending  the 
funeral  of  any  person  or  persons  that  should  die  and  be 
buried  in  the  same  parish.     The  plaintiff  was  and  had 
been  for  a  long  period,  an  inhabitant  of  Rowdej  one  of 
the  parishes  in  which  the  roads  mentioned  in  the  act  lay, 
where  there  was  a  parish  church.   During  all  that  time^ 
he  had  been  a  member  of  a  congregation  of  protestant 
dissenters,  whose  place   of  religious  worship  was  at 
DmzeSf  and  a  regular  attendant  at,  and  contribator  to, 
such  {dace  of  religious  worship,  which  nas/aund  by  the 
jwy  to  be  hk  proper  place  of  religious  worship.  On  Sundin^^ 
20th  JprH,  the  plaintifl^  with  his  family,  went  in  a  taxed 
cart  drawn  by  two  horses,  from  his  house  at  Eowde^  to  the 
meeting-honse  at  DevixeSf  for  the  purpose  of  attending, 
and  did  attend  the  celebration  of  divine  worship  there. 
He  went  thither  by  the  direct  road,  and  returned  di- 
rect to  his  own  house^  and  in  so  doing  passed  through 
a  turnpike  gate  in  the  parish  of  jRovxfe,  being  one  of 
the  turnpike  gates  erected  by  virtue  of  the  act.    The 
nceting-house  was  in  the  parish  of  Si.  Maryy  DevizeSf 

and 


1818. 

Lkwis 

agaifui 

Uammokb. 


Hamhoko. 
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lf)i8*        and  there  were  two  intareDing  parishes  between  thai 
'       parish  and  the  parish  of  Bomde.    The  defeadant  was 

vLgamtt  the  collector  of  the  toll  at  the  gate,  and  denumded  Che 
sum  of  lOd.  for  the  passage  of  the  plaintiff  in  his 
cart.  The  plaintiff  stated  the  places  and  the  purpose 
to  and  for  which  he  was  going,  md  cieimed  to  be 
exen^ted  from  the  payment  of  toll,  under  the  proviso 
io  the  act  The  defendant  refused  to  permit  the  plain* 
tiff  to  pass  without  payment  of  the  toll,  and  the  plain- 
ti£^  to  avoid  the  distress  which  was  ^eatened,  paid 
10^  which  was  so  demanded. 

This  case  was  aifrucd  on  a  former  day  in  this  term, 
by  Ga9elee  for  the  plaintiff,  and  C.  F.  Wiltiam^  for  the 
defendant.  The  Court  went  so  fully  into  the  questicm 
in  giving  judgment,  that  it  became  unnecessary  to  state 
the  arguments;  and  now, 

Abbott  C.  J.  ddivered  the  judgment  idT  the  Court 
.This  case  was  very  well  argued  before  us,  in  the  course 
of  the  present  term.  By  the  body  of  the  act  die  tell 
is  imposed  generally;  the  party  who  declines  to  pay 
it,  must  therefore  bring  himself  within  the  teims  «f 
die  exception ;  but  we  im  of  opinion  chat  the  fdamltf 
has  not  been  aUe  to  do  fio«  The  early  parts  of  die 
dause  of  exemption  are  not  framed  with  such  penpi- 
coitf  as  to  aid  die  construction  4>f  the  latter  part,  upon 
which  this  question  has  arisqaL  That  part  is  as  fol- 
lows ;  *^  nor  foar  any  pe»on  or  persons  residisig  in  any 
township  or  parish,  in  which  the  said  roads  lie,  going 
to  and  setumin^g  ftom  their  pcoper  paiocfaial  ehurcfa, 
ohqpel,  flr  other  place  of  religious  worship  on  JSkmdsgfsJ^ 
This  eoBcepdon  does  not  eKteod  generalfy  to  ail  per- 
goiiig  to  or  returniiig  from  a  {dace  of  xciigiotts 

worship. 
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worships  nor  even  to  all  persons  going,  to  -  or  retoraiog  181 8. 
from  their  proper  place  of  religious  worship;  for  it  is 
obrious,  that  a  person  of  the  same  religious  persuasipn  o^sainu. 
as  the  plainti£^  and  who  should  be  a  member  of  a  dis- 
senting congregation,  assembling  at  a  place  situate,  in 
one  of  the  parishes  in  which  these  roads  lie^  but  w)io 
.should  reside  out  of  any  of  those  parishes,  would  i^ot 
be  entitled  to  the  benefit  of  the  exemption.  .  It  is  ob- 
vious also,'  that  members  of  the  Church  of  .England^ 
residing  in  one  of  the  parishes,  who  should  resort.  ,to  a 
church  in  another  parish,  either  ordinarily,  by  reason 
of  its  n^ore  near  and  convenient  situation,  or  at  extra- 
onlinary  seasons,  when  tlie  cbui:ch  of  their  own  parish 
might  happen  to  be  under  repair,  would  not.be  entitled 
to  the  exemption  ;  because  such  persons  would  not  be 
going  to  their  proper  church.  And  this  appears  to  us 
to  shew,  that  the  words  *^  chapel  or  other  place  of  re- 
ligious worship,^  which  follow  the  word  church,  are  to 
be. understood  of  places  of  the  same  kind  as  church, 
which  is  first  mentioned.  It  is  not  denied  that  they 
are  to  be  so  understood,  as  far  as  regards  the  first 
epithet  f*  proper,'^  that  is,  that, they  are  to  be  under- 
stood of  places  of  assembly,  of  which  the  parties  resort- 
iiigto  them  are  quodammodo  memb^rs.^  And  we  think 
•they  are  so  to  be  understood  also,  with  reference  to  .the 
ejpitbet  <f  parochial,''  and  that  this  word  is  to  be  applied  ' 
in  construction,  not  to  the  word  church  only,  but  also  to 
the  following  words,  *<  chapel  or  other  place  of  religious 
wcn^faip,**  as  denoting  the  situation  of  such  chapel  or 
other  place,  with  reference  to  the  residence  of  the  per- 
sons frequenting  it  This  construction  is  also  aided 
by  t&e  consideration  of  convenience.  The  gate-keeper 
may  be  expected  to  inform  liimself  as  to  the  persons  '  '  ..  ., 
.,.  Vol.  II.  P  residing 
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1819. 
fiHhk 


WSm^  lA  iSA  ^^MiMn  ttlfe  |>faMMb  of  #otAip  ittm!^ 
Witkb  it^  ktld  Vbt  fkbti^  of  lisiial  attetidnnife^  H  ilttm^ 
tat  M  titktioi  he  ^kpe6Md  to  aequhNe  Bu^h  ihfbrtUHUoii, 
tt  t6  oth^  knU  iobre  S^bltuit  j^kodi :  and  UnkM  11% 
lii«  V^t  {A  bur  tt>tUrtrQctiot)  of  this  claose,  ih^tt  will 
bb  iho  litoit  to  Uie  dirtakice  of  dife  place,  ekc^  siicli  as 
Vbi  ^ttfeaMIify  bf  tf^vdlhig  to  it  tnky  ftttp<f9e.  1^ 
tUMtuiVB  oitriA  ttkW^wte  ooDoUtod^  fbf  by  tM  'j^Mfttin^ 
AAj^  'dicaik>h  iiMmi  utioMftaSlity  lihd  bcAiAMtfdb)  ittlfl 
%i«6h  AikpuHe  knd  wrahg^g^,  M  k  dhy  tiHit  dit^t  io 
MH^^dil^idtnrMea  to  thurify  ^M  pMit,  F6t  tbtf«fe 
rteadto^  #b  kre  of  opiniott,  that  the  t>hfiiUff'ii  Ml  M^ 
tiilMi  to  veOoTtJr :  'ahd  the  pditea  ttiiMt  b^  defiT^ttcd  tb 
ihe  dtiftfft^t^  thMt  ti  DOtosnit  may  be  entered. 

Judgment  fer  t>efifndant. 


JVi».84tii. 


Aedfokd  ^oimY  Dbakin,  Bicklet,  Md  Hicr- 

MAN. 


iftBraduMdti^ 
tionof  ptrtner- 
g|i2|iy  undartool 

apttticular 


debt  on  two 
bflliof  ex- 
diange,  and 


Whan  one  of      A  86UMPSIT  try  the  plaintiff  tig  (indonee  ^against 
three  partn«%  ^^^  defendahts,  «8  drawelTs  of  die  tiPO  following 

Mils  of  isxdmnge:  <<  Jfay  6dl,  ISl^  Seven tf-^i^a  daya 
after  dkte,  pay  to  the  ord^  of  Mt.  Jdhn^SmM^  tte» 
^ohdr^  and  tforty-eigbt  pounds,  value  itoeitML" 
^  Dae^mber  7<h,  I81S,  Seventy-five  daya  afterdate  pqr 
to  &e  order  Of  Mr.  Edward  Hicimany  two  htindrtd 
tod  fifty  peun^  value  receive."     The  defimdaali 

to  take  the  leperate  notes  of  aie  )Mie  paxiatx  fbt  the  attunuit,  Mdty  itmikkhSg  hit^^/k 
agaut  dU  threes  fend  telaned  pgewayon  of  the  origiial  bOls  :  Held  that  the  mpMi^ 
BO<ee  hcving  ynifed  unprodticttfe,  he  migfat  still  resort  io  his' remedy  against  ibe  ottft' 
partBsra,  and  thflt -te  tdnttg  iinte  these  csraiaiilaooeB  the  separafee  aotas,  aad«««| 
aftoiraida  iwKwiing  &Mm  scrend  tiaies  suecessiveljy  did  no|  aaiount  to  Mtisfartion  o^te 
jobitdbbt. 


munieated  to 
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BicUi^  and  JUkiman  pleaded  Am  bfoikruptey,  mid  161 JB. 
at  to  tbcHi  a  noBe  pnmecpi  mm  ealered.  The  de-  S~T 
faifiant  Deatin  pkaded  die  geoeral  Meweb  The  eame  agabm 
oame  on  to  be  tried  at  JTeetmintier,  at  the  sittings  after  ^^^*^'^- 
IHmijf  aenn,  ldJ7>  befora  Lord  EUenbarot^h  C L 
when  a  verdict  was  fomd  for  the  plaintifip^  «ubjec$t  to 
the  opioiQii  of  the  Ooutt  upon  the  IbUowing  ease: 

b  the  year  ISiS^  the  three  defeadeots  eorried  ob 
taainesa  tegether  in  partnership  at  Bibttm  in  the 
comity  of  Si^sffbrd,  mder  the  firm  of  Bicleky^  Hicimm 
and  Gob  and  as  tsuch  partners,  thejr  drew  the  ioetett- 
swnta  declared  upon,  on  the  days  they  vespeetmfy 
bei«  dflle^  which  ^^ere  indorsed  mer  to  the  plainltC 
They  were  duly  presented  for  payment,  and  were  die- 
hononred,  and  the  defendants  had  regular  notice  of 
llKir  dishenoun  The  defendants  dissolved  their  part- 
nership en  the  6th  day  of  Februan/j  1814,  and  dih 
plaintiff  Wtt  aware  of  this  event.  In  the  month  of 
Becemier  feUowii^  the  defend«it  Bkkleyj  came  to 
one  Bireh  a  friend  of  the  plaintiff's  and  stated,  that  he 
wiihed  to  make  an  arrangement  with  the  plaintiff  . 
aboot  die  tii¥0  bills  in  question :  that  an  arrangeftent 
had  been  made  amongst  the  three  partners,  by  which 
hcj  Btddof^  was  to  provide  for  these' two  bills,  and  re* 
^qoested  Bireh  to  offer  the  plaintiff  his,  Bicil^Sy  pro- 
missory notes,  for  the  principal  and  interest  due  upon 
diem,  payable  at  four,  e^t,  and  twelve  months,  tb 
be  iodxmeAhj  Qearge  EuMury  the  yonng^.  Birdi 
in  ooDseqaence  commnnicated  whi^  had  passed  between 
BidOey  and  himself  to  the  plaintiff,  who  consisted 
Biri^  about  the  propriety  of  taking  other  securities, 
ssymg,  he  held  very  good  ones  already,  aatd  he  did 
not  wish  to  prejudice  those  which  he  then  held.    How- 

P  2  ever, 


.  Deakiv* 
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1816.  ever,  at  last  he  agreed  to  take  the  notes  of  BuMeyy 
"— "^  reserving  striUbf  the  security  of  the  three  partners. 
€Lffunu  Birch  communicated  this  to  Bickley^  wUo  accordingly  on 
the  27th  day  of  December^  1814,  gave  to  the  pluntiff 
three  promissory  notes  bearing  date  that  day,  made 
by  himself  payable  to  his  own  order  at  Messrs. 
Spoaner  and  Co.  bankers,  and  indorsed  by  him  and 
the  said  George  Bushbwy  the  younger,  one  for  20BL  at 
four  months,  another  for  22SL  Us.  lid.  at  eight 
•montlis,  and  the  third  for  210/.  at  twelve  months, 
amounting  together  to  the  sum  of  638A  lis.  llcLf. 
being  the  amount  of  the  principal  interest  and  expences 
on  Biddey^  Hickman  and  Co.'s  two  bills,  and  interest 
on  Bicklet^s  new  notes  from  the  dates  thereof,  during 
the  time  they  had  to  run.  The  two  bills  on  which  the 
action  was  brought,  remained  in  the  hands  of  the 
plaintiff.  When  the  notes  for  2051.  and  223/.  I U.  11  d. 
respectively  became  due,  they  were  taken  up  by  Bickley^ 
by  means  of  other  bills  indorsed  by  the  plaintiff  and 
discounted,  by  Bickley.  These  bills  were  dishonoured 
and  taken  up  by  the  plaintiff,  and  produced  nothing  to 
•him.  There  never  was  any  productive  payment  of 
the  notes  for  205/.  and  223/.  Us.  ll^f.  The  note  for 
210/.  always  remained  in  the  plaintiff's  hands,  and 
was  never  paid,  nor  did  Bickley  ever  give  the  plaintiff 
any  bills  or  securities  of  any  sort  to  cover  it.  The 
case  then  set  out  parts  of  a  deed  dated  December 
13th,  1814,  executed  by  the  partners,  and  BuMuryy 
by  which  Bicltley  agreed  to  take  certain  debts  (amongst 
which  were  the  two  bills  in  question)  upon  himself 
and  Deakin  took  other  debts  upon  himself.  This  was 
the  arrangement  which  Bickley  communicated  through 
Birch  to  the  plaintiff.  Hickman  became  a  bank« 
13  rupt 
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nipt  on  Naoember  AOti^   1814,   and  Bickla^  on  Jidy        1818. 

Campbell^  for*  the  plaintiff.    The  defendant  DedlriVr.      lt)mAKiH. 
was  originally  liable  on  these  bills  as  a  principal  debtor, 
and  inost  still  remain  so^  unless  the  debt  appears  to  have 
been  satisfied.     The  plaintiff  in  this  case,  though  he 
took  new  securities  from  Bickleyf  expressly  stated  at 
the  time  that  he  considered  all  the  three  partners  as 
still  liable,  and  he  kept  possession  of  the  original  bills. 
Suppose  Deakin  had  pleaded  that  these  notes  were  ac- 
cq>ted^  by  Bedford  in  satis&ction,   the  facts  stated, 
clearly  would  have  negatived  that,  plea ;  nor  will  the 
circumstance  that  the  three  notes  include  interest  on 
the  original  bills  up  to  the  period  of  the  notes  becoming 
due,  make  any  difference,,  for  the  utmost  that  would 
follow  from  that  would  be,  that  the  plaintiff's  right  of  . 
action  would  be  for  that  period  suspended.     In  Neixh 
march  v.  Clay  (a),  the  case  turned  on  the  application  of 
payments,  and  there  also  the  original  bills  had  been 
delivered  up,  upon  which  latter  circumstance.  Lord 
Ettenborough  proceeded  in  his  judgement     But  that 
does  not  exist  here :  and  the  same  observation  applies 
to  Evans  v.  Drummand.  {b)     Reed  v.  White  (c)  turns  on 
the  particular  mode  of  dealing,  and  the  plaintiffi  by 
their  conduct  in  that  case,  had  enabled  the  ship's  hus- 
band to  receive  money,  which  he  ought  not  to  have  re- 
ceived.    At  all  events  the  plaintiff  is  entitled  to  recover 
to  the  extent  of  210/.,   for  even  supposmg  that  the 
renewal  of  the  two  other  notes  affected  the  case^  there  . 
was  no  renewal  of  that  note  by  Bickley. 

(«)  14i?flrt,  239.  (ft)  4  J?jp.  89.  (c>  S  Btp.  122. 

P  3  Gaseleey 
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181&  Gasdeej  ooatrL    The  pkintil^  in  dii§  ctse,  had  a; 

fiill  knowledge  that  the  agreement  between  BiekUy  and 
Deakin  was,  that  the  former  should  pay  this  debt ;  for 
this  was  comimaueated  to  him  by  Birch.  Re  then  takes 
from  Bfkkteg  three  notes,  to  die  amount  of  the  debt  and 
interest ;  and  afterward?,  in  the  absence  otDedkhty  gives 
time  to  Bickiey  on  all  the  note^  and  even  successively 
renews  two  out  of  the  three.  After  that,  he  mast  be 
tAen  to  have  accepted  the  securities  gtven  by  SfckUjft 
one  df  the  partners,  as  a  satisfaction  for  the  original  debt 
dlic  by  all  of  them  ;  and  that,  on  the  authorities  of 
Beed  V.  WkHej  and  Evans  v.  Dnmmondj  wfll  entrde 
Dettkin  to  the  jfudgment  of  the  Court.  All  that  Deakin 
c6dd  look  to  was  the  conduct  of  the  plaintiff';  and  from 
the  cfrcnmstances  stated,  and  the  length  of  time  elapsed, 
he  might  naturalfy  conclude  the  whole  was  settled. 
And  die  giving  time  to  Bictdey  by  the  plaintiff  was 
sufficient  to  exonerate  him.  Ij/SBM  C.  J.  Can  it 
be  contended  that  Deakin  could,  under  the  deed  stated 
in  die  case,  have  demanded  that  the  plaintiflT  should 
^me Bickley  oh  these  bills?  In  the  case  of  principal 
and  surety  the  latter  may  do  so.  And  \Fi  therefore, 
the  creditor  have,  by  giving  time  to  the  principal, 
disabled  himself  from  complying  with  the  surety's 
demand,  tiie  latter  is  discharged.  That  is  the  found- 
ation of  the  rulie  which  was  originally  established  in 
equity :  but  that  dloes  riot  apply  to  n  case  like  this.] 
In  Xnglisk  v.  Dartey  (a),  and  Gtjiuld  v.  Bobson^\  H  was 
hMi  dMt  tatmg  a  fire^  security  fi'om  the  acceptor  of  a 
bift  discharged  the  indc/^sers;  and  yet,  in  those  cases, 
the  holder  expressly  reserved  his  right,  and  retained  the 

original 


iw  Tlis  FimrrviMTO  Ys4H  Mr  Q£Q]((g^£  IIL  i;i6 

Mabla  mly  to  t|ie  ameuat  of  BlOLi  fyp  thff  i 


Mwals  of  the  otk«r  notit  muH  Mimly  nooertte  biiii       .9<^ 

«»  to  thoie.     Whatever  raserratioii  tha  pkintiff  rai^ 

at  Am  have  made,  itlU  it  diitt  Dpi  appear  that  ha 

aay  at  the  timas  when  the  nates   fiist  gWen 

iMiewed. 


GampUl^  ti»  rcpijs  was  stopped  by .  th^  Gooff. 

AMorrCJ.    I  thtnk  that  the  plaintiff  is  entitW  to 
4'eoover  his  whole  demand  iirom  DeaUn.    In  this  cas^ 
alt  the  defendanU  were  jointly  liable  on  the  originld 
bilbi  and  therefore  it  is  yerjr  different  from  Aa  ^^ses 
cited  of  diflhrent  parties  on  a  bifl  of  ezehan^  wherc^ 
bj  the  form  of  the  instromenl^  they  are  not  all  jointly 
liaUe^  but  have  remedies  over  against  each  other.    Bat 
it  is  urged,  that  in  this  case^  the  defendants  entered  into 
an  agreement  by  deed,  by  which  one  of  them,  jKcHry, 
undertook  to  dlteharge  the  bills  m  question ;  that  this 
was  eomrnooicatad  to  liM  pfaontfl^  durailighAmft/  and 
that  th*  aeeeptanoe  by  Mm  af  4he  new  jMcniiitMs  Afssi 
BUU^^  under  this^igreem^Dtt  dhchmgaA  JDuMn  irpm 
hisaiigtnalliibiliiy^   Sathaw4loe»ibaliMiKlapd?  Ite 
the  etrcumBtaneee  hemg  <pmmwMcatad  to  k^  iJaintMT 
by  JKrt^  lierefiisedtoasseotatfint«o|^agraeaMBtp 
sqriDg  that  he  alrea^  held  ^my  gpad  aaauiitiesy  and 
rihatiiedid  not  wish  to  pnjocBee  theas;  4Mid.vlieo  at 
last  lie  i^greed  to   take  BidkUj^€  votes,   he  did  ao, 
ft9e9vb^  ik4ctfydieseemitj^efaiihne^partm^     It 
Aeidwe,  be  reasonably  aaiddiatihaplainlif 
-ayeedtotsiicBifcttys  notes  as  a  satisi^ation  far 
upon  4iie  original  4^Ha.   Ast  k  as  tfaea  ai^a^ 
P  4  that 


Biciwro«.D 
against 
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1 8 1 8  •  ^^^^  ^^^  renewal  of  the  two  notes  operated  as  a  discharge  ? 
pro  tanto  oi Deakin,  inasmuch  as  the  plaintiff  had. jio  - 
right  to  do  that  witboat  DeakMs  knowledge,  it  bdng  a 
DxAKiN*  detriment ;  to  him,  by  preventing  him  from  having 
recourse  to  his  remedy,  against  Bickley  on  the  agre^ 
ment  Whether  this  .  was  done  without  the  actual 
knowledge  of  Dealdn  I  cannot  say,  the  case  being 
silent  on  the  point*  But  undoubtedly  he  had  legal 
knowledge  of  it;  for  he.  knew  that  the  original,  bills  had 
not  been  delivered  up  by  the  plaintiff,  and  that  till  that 
hftppened  he  remained  liable  upon  them*  It  was  there- 
fore .his  .duty  to  have  made  the  jiecessary  inquiries.  The 
utmost  that  the  plaintiff  has  done,  in  this  case,  has  been 
to  consent  to. further  the  agreement  between  the  part- 
ners *  by  endeaivouring,  if  possible^  to  get  payment 
of  the.original  bills  from  Bicklejf.  He  has  endeavoured 
to.do  this,-  and. has  failed ;  and  he  has  therefore  a  right 
npw  .to  resort  to  his  claim  against  Deakin^  who.  was 
oi'ij^nally  liable.  > 

Baylby  J.  In  this  case,  all  the  three  partneraori^nr. 
ally  were  jointly  liable  to  this  debt ;  and  no  arrangement 
between  themselves  can  vary  the  right  of  the  creditor. 
That  right,  however,  may  be  destroyed  by  the, creditor 
'  consenting  to  accept  of  the  separate  security  of  one  part- 
ner in  dischai^e  of  the  joint  debt,  and  that  is  the  founda- 
tion of  the  decision  in  the  two  cases  dtedfrom  Espinass^s 
Reports ;  but  there  is  no  ^uch  consent  here.  The  three 
notes. which  the  plaintiff  took  from  Bicila^  (two  of 
which  have  been  successively  renewed,  but  one  not), 
cannot  amount  to.  a  satisfaction  of  the  joint  debt ;  unless^ 
first,  they  were,  .when  taken  by  the  plaintiff ,  intended 
by  him  as  a.  satisfiurtion  for  it ;;  or  unless^ .  seopndly,  the 

con- 
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conduct  of  the  plaintiff  has»  without  the  fault  ofDeakin^         1818. 
produced  mischief  to  him.     As  to  the  first  point,  it        ' 
is  quite  sufficient  to  say   that  the  plaintiff  expressly        a^wMt 
reserved  his  claim  against  all  three  upon  the  joint  debt. 
And  as  to  the.  second,  if  Deakin  was,  by  the  suocessiTe 
renewals  of  the  billsi  lulled  into  security,  it  was  his  own 
fiuilt ;  for,  being  a  joint  debtor  with  Btckky,  it  was  his 
duty,  for  his  own  security,  to  see  that  the  debt  was  paid. 
And  the  test  of  that  was  easy;  for,  iS  BicUey  had  paid 
the  debt,  he  must  have  had  the  original  bills  to  produce; 
and  D^akiTij  therefore,  iSBickUy  did^not  produce  them, 
ought  to. have. concluded  that  the  debt  had  not  been 
paid. ,  Ti;ie  plaiatiff,.therefore,  is  entitled  to  recover. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  dis- 
honour of  the  original  bills  gave  a  right  of  action 
agaitist  all  the  three  partners :  and  the  circum$tance  of 
a  creditor  giving  time  to  one  of  three  joint  ddbtors, 
will  not  .discharge  the  others;  nor  even,  strictly  speak- 
ing, suspend  his  right  of  action  against  them.  I  think 
that  the  giving  of  the  three  notes  by  BickUjf  will  not 
operate  as  a  sadsfi&ction  of  the  joint  debt :  fi)r,  in  the 
first  places  it  is  not  a  satisfaction  of  a  higher  nature ; 
and,  in  the  second  place,  there  was  an  express  reserva- 
ti<m  of  the  plaintiff's  claim  against  all  the  three.  And 
the  agreement  between .  the  three  partners  cannot  vary 
the  plaintiff's  right,  even  though  it  was  communicated  ^ 
to  him.  I  think,  therefore,  that  the  phuntiff  is  entitled 
to  recover :  the  whole  amount  of  his  daim  against 
Deakin. , 

Judgment  for  the  plaintiff. 
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wtdnai^,  Wblls  ogoinst  COOKB. 

Nmi.  d5tii. 

mtmtfae  ptf-    nARKB  moTed  to  set  mM%  the  awwd  in  4>it  CMem 
wtitnton,  who  ihe  groiuid  that  the  umpire  was  improperly  ap- 

.anumpira,  and  pointed.    It  appeared  that  the  snbmlssbn  was  to  tffo 


lapenon  peTsons,  and  if  they  disagreed,  to  an  umpire  to  be 

^I^^^Jj^.  ehosen  by  them  t  the  arbitrator  selected  by  the  pbintiff 

and  tbij  afUr-  nominated  a  person  to  whom  the  arbitrator  on  the  part 

waidi  agreed 

to  decide  by  of  the  deCendaut  olgectedf  and  after  sereral  proposals 

lot  which  , 

flhonld  name  made  on  each  side,  die  arbitrators  not  agreeing,  it  was 

and  thmpon  determined  by  them  that  they  should  draw  lots  which 

^^I^a^  arbitrator  should  have  the  nomination,  and  the  lot  fal- 


^fP*^  *?  tog  on  the  plaintilf 's  arbitrator,  he  nominated  the  per- 
had  previously  gon  who  had  been  objected  to,  who  made  his  umpirage 
SbST^iiwani  in  doe  tiflM.  Both  the  arbkimtors  and  ike  parties  at- 
H^&ilS*  tended  brfow  the  umpira.  In  support  of  the  appli^ 
^  catioB  he  dted  Hams  v.  MuhM{a\,  and  Nnie  v. 

Ledger  (6),  where  Lord  SUentormigk  is  reported  to 
«  haire  eaid  diat  a  tossing  up  betwe«i  the  two  arbitrators 

whidh  should  nominate  the  umpire  in  exdusion  of  the* 

•tfier  was  inmU 

&aHM^«heved  caia^  and  nslifd  on  the  stthsequeni 

GQ»diiet  of  the  patties  in  attending  the  umpiBe.    But 

'aa  it  did  not  nppear  by  the  affidavits  that  the  defiwidanit 

-  or  htt  attorney  had  any  knowledge  of  the  mode  in  which 

the  uflspiiu  had  been  appcsntedj  He  OouH  made  tlie 

Rule  absolute* 

(e)  9  Vtr%.  4S5.  (»)  16  BMt,  51. 
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£x  parte  VoGEL^ia  the  Matter  of  Ehrenstrom,  ^^Migf. 
a  Bankrupt 

CCAELETT  had  obtained  a  writ  of  habeas  corpus  Camammmtn 
directed  to  the  keeper  of  Nettgaie,  oominandiDg  tJS^St^ 
hiid  to  bring  up  the  body  of  Levi  Vogd  for  the  purpose  "*°°^*^ 
of  being  discharged.     The  warrant  of  commitmenty  ^^p«k»» 
when  returned,  stated  that  a  commission,  dated  12th  wtateaBdcr- 
November  1618,  had  duly  issued  against  Eric  Ehren-  hSavpu  ud 
Orcm^  on  which  he  had  been  deckred  a  bankrupt;  and  ^h^!!^Sl, 
that  Vagel  was  suspected  to  have  concealed  and  secretly  ^^j™^ 
disposed  of  a  part  of  the  goods  and  estate  of  the  bank-  *P^ctiBig  o<bcr 

<■  '    1   t         '  <•  indHidualiL 

mpt;  and  was  duly  summoned  to  appear,  and  did  thimigiiwiioai 
vpgeBcs  before  the  commissioners ;  and  that  V(^el  being  uSy^otein 
duly  sworn,  the  commissioners  caused  the  following  ^^JU»««*«»on 
questions  to  be  propounded  to  him,  to  which  he  gave  ^^J 


the  following  answers.     Qjuest.  Bo  you  know,  and  how  «Mad»d  4. 
long  time  have  you  known,  the  bankrupt?     Jns.  I  andwiMniM 
have  known  him  about  nine  or  twelve  months,     Q,ue$t-        "^ 


Upon  what  occasion  did  your  connexion  commence  in 
business?    Jns.  I  cannot  tell  unless  I  have  my  papers. 
Q.iiii^*  Have  you  had  many  dealings  with  the  bankrupt,  Midt^Ae' 
and  to  a  latge  amount?    Ansm  I  hove  had  various  wmjattiSadin 
dealings  with  him  to  the  amount  of  200(tf.     ^veU.  S^!fer^Sa« 
Bo  you  keep  rq^ular  books  of  account  in  which  all 


the  tnM  criltrioD  by  which  to  judge  as  to  the  praprietj  of  the  commitiiient  wm  to  oon- 
sidir  ell  tfto  qiMMiOM  and  aaswos  odlMtifely,(  snd  that  to  ay  fiiieOer  the  whole  eia- 
uaiaatioB  was  aatiiiKtory  or  aoi;  andt  thoelbre^  where  the  rommJirioneii  in  their 
wimnt  iet  out  aevend  ^cetums,  to  Mmw  of  which,  taken  alone,  the  anawen  were 
wrthftctory,  held  alio^  thai  Ihia  wm  no  etjtrtMP  i»  i^iMnviit  cwmwitrins  the  party  •<  tOl 
he  should  ^11  anawer  make  lo  <Ac  quetdnu  to  put  to  Him  as  oforeoaitL'* 

your 


4. 
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1 8 1 8»        your  transactions  with  the  bankrupt  will  appear  ?    Ans-^ 
"  Yes,  I  do.     Q,uesL  What  was  the  nature   of  your 

tEx  parte  *^ 

VoG^  dealings  with  the  bankrupt?  Jns.  I  bought  various 
parcels  of  goods  from  the  bankrupt,  and  paid  for  them ; 
and  the  bankrupt  now  owes  me  money.  Q^uesi.  If 
your  only  transactions  with  the  bankrupt  have  been 
buying  goods  of  him  for  which  you  have  paid,  how 
can  the  bankrupt  owe  any  money  to  you  ?  Ans.  The 
bankrupt  asked  me  about  the  beginning  of  November 
to  lend  him  3002.,  and  I  lent  him  295/.,  for  which  I 
have  no  bill  or  memorandum;  I  believe  I  have  not: 
whether  I  have  a  letter  acknowledging  it  I  cannot  tell; 
but  I  have  no  other  security.  Q^uesi»  Do  you  claim  to 
prove  this  debt  under  this  commission,  or  not?  Ans. 
At  the  present  moment,  not  duest.  At  what  place 
was  the  advance  of  2952.  made  to  the  bankrupt  ?  Ans. 
At  his  country  house.  Q^uesi.  Who  was  present  at  the 
time.  Ans.  I  do  not  recoUect.  duest.  Was  any 
body?  Ans.  I  do  not  recollect  Quesi.  Have  you 
lent  money  to  the  bankrupt  upon  any  other  occasion  T 
Ans.  I  do  not  recollect  €iues^.  When  did  you  lend 
him  the  sum  last  mentioned?  Ans.  I  cannot  say 
exactly :  it  was  in  the  beginning  of  November,  duest. 
Do  you  not  know  it  was  on  the  evening  before  he 
absconded?  Afis.  I  cannot  say  exactly.  Q.fi«/.  Did 
he  not  tell  you  he  wanted  that  money  for  the  purpose 
of  going  abroad?  Ans.  No,  he  did  not,  as  far  as  I 
recollect.  Qjie^t*  Will  you  swear  positively  he  did  not 
tell  you  he  wanted  that  money  for  the  purpose  of  going 
abroad  ?  .  Ans.  I  will  swear  positively  as  far  as  I  have 
any  recollection,  that  he  did  not  tell  me.  Qjiestion 
repeated.  Ans.  I  cannot  answer  any  thing  else  to  the 
purpose :  I  do  not  say  that  I  will  not  swear  positively. 

Quesi. 
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Quesi,  Do  you  say  that  you  will  swear  positivdy?        1818. 
Jns.  So  far  as  I  can  recollect,  I  can  swear  potidvely       ^Z^ 
that  be  did  not  tell  me.     Qjuest.  When  did  you  first        Vooxi. 
hear  the  bankrupt  had  absconded  ?    Jbis.  I  do  not  re- 
collect.     Qjuest.  How  long  before  the  bankrupt  had 
absconded  did  you  see  him  ?    Ans.  I  don't  know  when 
he  went.     €i%ust»  When  did  you  Iaf;t  see  him  ?    Ans. 
My  head  is  so  much,  confused  I  cannot  answer  any 
questions*     duest.  Vfhsa  did  you  last  see  his  wife? 
Ans.  I  cannot  say  exactly  when.     Q^uest.  Have  you  not 
seen  her   since   the    bankrupt   absconded?     Jsns.  I. 
do  not  recollect  exactly,  I  might    or  I    might    not. 
Qitest.  State  as  &r  as  you  can  when  yon  last  saw  her? 
Ans.  I  cannot  say  exactly  what  time  it  was,  or  when  it 
wa#;  I  think  about  a  fortnight  ago.     Quest.  Where 
did    you    see    lier?    Ans.  I    saw   her    at    a   house. 
.  Q^stm  Whore  was  that  house?    Am.  I  do  not  .know 
.  the  street.     Qifust.  Whose  house  was  it?    Am.  It  was 
not  my  house;  I  do  not  know  whose  house  it  was. 
Qiies^*  How  did  you  find  out  where  «he  was?    .dm.  I 
do  not  remember.    Qjjiest.  Have  you  no  further  answer 
to  give  to  the  commissioners  upon  the  last  question, 
whidi  is  repeated  ?    Am.  I  do  not  remember  how  I 
found  it  out,  at  the  present  moment  I  do  not  recollect 
who  brought  me  there,  or  how  I  came  there;  I  dare 
.say  I  could  find  out;  how  I  came  to  the  house.  —  The 
wajprant  then  stated,   that  these  answers  not  being 
satisfiictory  to  the  commissioners,  Vogel  was  accord- 
ingly committed  by  them  to  Nea^aU^  <^  until  such  time 
as.  he  shall  submit  himself  to  the  commissioners,  and 
full  answer  make  to  their  satisfaction,  to  the  questions 
so  put  to  him  as  aforesaid.'' 

ScarUUj 
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1818.        cessary  questions,  JSx  parte  Bland,  {a)    In  the  case 
"  Et  parte  James,  one  of  the  questions  was  illegal,  which 


.VocucL.  makes  the  whole  diffisrence.  And  as  to  the  answers^ 
no  cHie  exercising  a  sound  judgment  on  the  sulgect.caa 
for  a  moment  doubt  that  they  were  most  unsati^fiio* 
tory, :Ex parte  Nawlan.  {b) 

They  were  then  stopped  by  the  Court. 

.  Abbott  C.  J.  When  this  writ  was  moved  for,  the 
learned  counsel  who  made  the  application,  relied  prin- 
cipally on  the  latter  part  of  the  examination,  which 
contained  the  questions  as  to  the  time  when,  and  .the 
plaice  where  the  prisoner  last  saw  the  wife  of  the  baok- 
rupt*  It  struck  me  at  the  time^  that  that  might  pps* 
sibly  turn  out  to  be  an  inquiry  whcJly  immaterial ; 
and  the  Court  the  more  readily  granted  the  writ,  be? 
cause  this  power  of  commissioners  o(  bankrupts  is  ,an 
extraordinary  one,  and  ought  to  be  carefully  watched. 
On  the  discussion  of  the  case,  however,  I  am  quite 
satisfied,  that  it  is  the  duty  of  the  Court  to  remand 
the  prisoner.  If  our  decision  is  erroneous,  it  is  still 
competent  for  him  to  apply  eitiier  to  the  Lord  Chan- 
oellor,  or  to  any  of  the  other  courts  in  Westminst^ 
Hall,,  to  obtain  his  liberation.  It  appears,  by  the 
warrant,  that  he  was  brought  before  the  commissioners 
under  suspicion  of  having  concealed  or  assisted  .in 
concealing  the  efiects  of  the  bankrupt.  That  was  the 
object  of  the  enquiry,  which  no  doubt  the  .cpmmis* 
sioners  had  fiill  authority  to  pursue,  and  to  examine 
all  persons  touching  either  the  person,  trade,  dealings, 
estate,  or  e&cts  of  the  bankrupt.  Now  it  seems  r  to 
me,  that  an  enquiry  having  this  object  in  view,  may 

(a)  I  ^/*.  205.  (6)  ^Term  Bfju  118.  •  Crnke,  H.  L.  430. 

be 
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be  very  properly  condacted,  by  asking  the  person  under        1 8 1  & 
examination,  both  when  and  where   he  last   saw  the       ^         , 

Ex  parte 

bankrupt,  and  when  and  where  he  hist  saw  the  Voau. 
bonkruptfs  wife.  If  indeed,  in  answer  to  these  ques- 
tions, he  had  said,  that  the  communications  which  he 
had  had  with  either  the  one  or  the  other,  had  no  re- 
lation whatever  either  to  the  person,  trad^  dealings, 
estate  or  efiects  of  the  bankrupt,  and  that  they  were 
merely  of  a  private  and  confidential  nature,  it  perhaps 
might  vary  the  case.  I  do  not  say  what,  under  such  cir-' 
camstances,  it  would  be  the  duty  of  the  commissionerg 
to  do.  It  is  enough,  that  those  circumstances  do  not' 
exist  here ;  and  1^  think  that  sufficient  appears  on  the 
fiK^e  of  the  warrant  to  shew,  that  the  enquiry  here  was 
both  lawful  and  material,  being  in  fact  the  foundation 
of  ulterior  enquiries,  as  to  what  had  become  of  the 
estate  and  effects  of  the  bankrupt  in  this  case.  If  so, 
it  follows  that  all  the  questions  here  stated,  were  both 
lawful  and  materiaL  Then  are  the  answers  satisfactory  ? 
Taking  them  all  together,  I  think  they  are  unsatisfac- 
tory. An  answer  to  one  particular  question,  may  be 
either  sattsfiictory^or  not,  according  as  it  bears  upon 
other  qtiestions  propounded  to  the  witness.  And  the 
only  way,  therefore^  to  come  to  a  proper  conclusion,  is 
to  look  at  all  the  questions  and  answers  collectively, 
BBod  to  consider  them  as  constituting  one  entire  examin- 
ation. Now,  on  looking  at  these  answers  in  that  man- 
ner, I  think  that  they  were  unsatisfactory,  and  that  the 
commissioners  did  right  to  commit  the  party.  The 
Court,  therefore^  must  remand  him,  till  he  shall  give 
sadi  answers  to  thesequestions,  as,  taken  collectively, 
shall  reasonably  satbfy  the  commissioners. 

ToL-  II.  Q  Baylky 
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1818.  Bayley  J.    I  am  of  the  same  opin: 

";  to  9II  the  principles  laid  down  by  my  I 

Cx  parte 

YoGKL.        my  opinion  is  founded  on  the  words  of 
liament.    From  them  it  appears,  that  th 
enquiry  before  the  commissioners,  was 
their  jurisdiction ;  that  the  questions  it 
pertinent,  and  that  the  answers  were 
The  act  authorizes  the  commissioners  to 
persons  as  to  the  person,  trade,  dealij 
-efie^ts  of  the  bankrupt;  and,  with  a  vi 
quiry,  they  may  put  all  lawful  questions. 
,  they  commit  the  party  for  not  answerii 
are  bound  to  specify  upon  the  warrant, 
so  put  and  the  answers,  given.     And  if 
defect  in  form  in  die  warran.t,  the  Court 
to  amend  it,  and  to  commit  the  party,  if 
^all  lawful  questions  have  not  been  duly  t 
that  shall  have  been  done.    If,  then,  this 
been  erroneous,  in  committing  the  party 
answer  aU  the  questiotis  satisfactorily,  I 
that  a  defect  in  form,-and  that  the  Court 
the  warrant,  and  recommit  the  party, 
make  satisfactory  answei's  to  all  the  rru 
It  is  to  be  observed,  that  tliese  questic 
to  circumstances  which  had  occurred  .  ^».y  recently  be- 
fore the  examination,  and  the  answers  given,  plainly 
shewed,  that  the  party  was  evading  tlie  questions  put 
to  him,  and  that  he  did  not  speak  the  truth,  when  be 
said  that  he  had  no  distinct  recollection  as  to  the  trans- 
actions between  him  and  the  bankrupt.     Besides,  the 
facts  which  transpired  as  to  the  debt  of  295/L  afford 
strong  grounds  for  suspecting  that  that  sum  had  been 
advanced  by  him,  for  the  purpose  of  enabling  the 

bank- 
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bankrupt  to  go  abroad,  and  that  there  was  property 
secreted  for  the  purpose  of  covering  the  advance.  I 
think,  therefore^  that  the  commissioners  were  justified 
m  coming  to  the  conclusion^  that  these  answers  were 
unsatisfactory;  and  that  they  would  not  have  discharged 
their  duty,  if  they  had  not  committed  the  party. 
The  prisoner  must  therefore  be  remanded. 


181& 


£x  parte 

VdCEU 


HoLROYD  J.  I  was  not  present  in  court  during  tlie 
whole  of  this  argument,  but  upon  the  discussion  which 
I  have  heard,  I  am  of  opinion,  that  the  commissioners 
in  this  case  have  acted  within  the  scope  of  their  autho- 
rity. By  the  warrant,  it  appears  that  th^ir  enquiries 
related  to  the  estate,  dealings,  and  person  of  the  bank- 
rupL  It  is  however  alleged,  that  this  did  not  autho- 
fize  them  to  put  any  questions  with  regard  tp  the 
bankrupt's  wife.  But  I  appprehend  that  the  com- 
nissioners  have  a  right  to  put  questions  respecting 
Jther  persons,  through  whom  they  may  be  likely  to 
obtain  information  of  the  estate,  dealings,  and  person 
of  the  bankrupt.  For  it  may  be  extremely  material 
in  a  case  where  a  person  suspected  of  having  concealed 
part  of  the  property  is  brought  before  them,  and  gives 
evasive  answers  to  questions  on  this  subject,  that  the 
comttiiMioners,  who  are  aware  that  the  bankrupt  has  ab- 
sconded, should  require  of  such  a  person,  to  state  what 
communications  he  has  had  with  the  wife  of  the  bank* 
nipt,  and  when  and  where  they  took  place.  I  think, 
thertfore,  that  the  questions  here  put  were  legal  and 
material.  The  .Court  is  not  to  presume  that  the  com* 
uiiaaioners  have  put  any  illegal  question,  unless  that 
clearly  appears  to  be  so  on  the  face  of  the  warrant. 
If  the  questions  be  illegal,  the  party  should  demur  to 
them  before  the  conunissioners,  but  he  has  not  done 

Q  2  so 
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1818.        80  here^  for  he  has  answered  the  questions  which  are 
apparently  I<^,  and  his  answers  are  not  satisfiictory. 


VooBL.  With  respect  to  the  point  which*  has  been  made,  that 
some  at  least  of  these  questions  have  been  satisFactorily 
answered,  and  that  therefore  the  warrant  is  bad,  I 
fully  agree  with  my  Lord  C.  J.  in  thinking,  that  if, 
taking  the  whole  examination  together,  the  answers 
collectively  appear  unsatisfactory,  the  commitment  is 
legal.  That  b^ng  my  opinion,  I  think  that  the  pri- 
soner must  be  remanded. 

Abbott  C.  J.  I  wish  to  add,  that  I  do  not  by  any 
means  think  the  power  vested  in  conunissioners  of 
bankrupts  too  great.  It  is  not  too  great  for  the  pur- 
pose of  detecting  those  frauds  which  are  too  generally 
practised.  And  as  far  as  my  knowledge  and  experi- 
ence enable  me  to  judge^  I  believe  that  it  has  almost 
invariably  been    exercised  with   great    caudon   and 

discretion. 

The  priscmer  was  remanded. 


*Hfl^.         The  King  against  The  Justices  of  Wobcester^ 

SHIRE. 

ThBizG.s.       TM?    E.  Taunton  h^^  obtained  a   rule  nisi,  for  a 
c.78.*.62.  b     rr  •  ^      ,  ^ 

appUcaUeto  mandamus  to  the  justices  for  the  county  of 

Sdtf^^       Worcester^  commanding   them   to  confirm  an  order 

55c!5."?68.     ™«^®  hy  two  justices,  for  diverting  and  turning  a 

SiS^ft^Aatit  footway,  pursuant  to  the  statute  55  G.  S.  c.  68.  From 

u  necessary  to     the  affidavits,  it  appeared  that  the  orders   had  been 

give  reasond>le  .  . 

notice  of  the      made,  by  two  justices,,  at  a  special  sessionsf,  holden  on 

special  sessions 

at  which  any  -• 

such  order  is  to  be  made  to  the  aereral  justices  acting  and  residing  within  tha  diviiioii ; 

and  that  unless  such  notices  be  giren  the  sessiona  ought  not  (o  oonfiim  and  envoi  sudi 

offdar,  anren  though  then  be  no  ^peal  against  it. 

Tuesdmf^ 
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Iiie$digf9  the   15th  September^  the  precept  for  which        1818. 
had  been  issued  by  them  to  the  high  constable  on  the  . 

Saiwrdcnf  preceding^  and  the  notices  of  which  were  agahtst 
given  by  the  constable  to  the  justices  acting  for,  and  Wom^tuL 
residing  within  the.  division  in  which  the  footway  was 
situate^  only  on  the  preceding  Monday  /  that  after  the 
order  was  made,  the  several  notices  prescribed  by  the 
55  G.  3.  e.  GSl.  i*  2.,  were  duly  given ;  that  at  the  sub- 
sequent quarter  sessions  the  order  was  returned  to  the 
derk  of  the  peace  in  open  court,  and  application  made 
that  it  might  be  confirmed  and  inrolled,  there  being 
no  appeal  agunst  it ;  but  that  the  sessions  had  refused 
to  grant  the  motion,  on  the  ground  that  suflSdent  d.o« 
tioe  of  the  time  and  place  of  holding  the  special  sessions 
had  not  been  given  to  the  justices  of  the  limits  within 
which  the  fix>tway  was  situate. 

'  JRtttteS  now  shewed  cause.  The  sessions  have  exer* 
cised  a  sound  discretion  in  refuung  to  confirm  this 
onder.  Although  there  was  no  appeal,  still  they  might 
inquire  whether  it  was  made  under  the  authority  of 
55  G.  S.  c.  68.  «.  2.  That  clause  contains  the  word 
^  confirm,'*  which  necessarily  implies  some  previous 
inquiry.  Then  if  so,  they  have  exercised  the  power 
properly  in  this  instance;  for  the  special  sessions  was' 
not  convened  after  reasonable  notice.  And  the  autho- 
rities which  may  be  cited  to  shew  that  a  sessions  may 
be  holden  without  notice,  apply  only  to  a.quarter  ses* 
sioos,  general  sessions,  or  petty  sessions,  wliich  are 
holdett  by  the  justices,  under  the  authority  of  their  g^ 
neral  commission,  and  not  to  a  special  sessions,  which 
is  one  holden  on  a  special  occasion,  for  the  execution 
of  some  particular  branch  g^iheir  author!^  {ct\  an4 

(a)  2  iToM^.  P«  C.  c.  S.  «.  18.  edit  1795. 

Q  3  which 
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18 18.        which  must  therefore  conform  to  the  diiectionn  of  the 

statutes  which  authorize  it.:    The  authority  herejs  d<h 

agamsi        rived  from  the  statutes  55  G.  3.  c»  6S*  s*  2.  and  13  6. 9. 

he  Justices  of'       .  _.  '      ^  i  .  t    »  i  .  .  • 

WoKCEstxft-  c.  78.  8, 62^  wh)ch  last  expressly  requires .  notice  to  b^ 
"'"^'  given  of  the  time  and  place  of  holding  a  special -ses* 
slons,  to  the  several  justices  acting  and  residing  within 
the  limits.  Notice  was  therefore  necessary,  and  the 
sessions  rightly  decided,  that  a  notice  given  to  tig? 
justices  of  the  division  only  the  day  before,  was  not  a 
reasonable  notice.  Then  the  special  sessions  not  being 
properly  convened,  the  order  made  there  was  not  sitf- 
ficient. 

Peaie  and  Taunton,  in  support  of  the  rule.  Thnre 
was  no  appeal  in  this  case,  and  the  sesaions  bad  na 
power  to  enquire  further  than  whether  the  order  ap* 
peared  upon  the  face  of  it  to  have  been  made  by  two 
justices  at  a  special  session,  and  whether  the  notic^  of 
auch  order,  as  required  by  55  G.  3,  c.  68.  s.2.,  wert 
duly  given.  The  statute  enacts,  that,  the  notices  rf 
the  order  having  been  published,  the  order  shall  hk 
confirmed  and  inroUed  at  the  quarter  sessions,  unless 
there  be  an  appeal;  and  the  form  oif  the  notice  given 
in  the  schedulo^  to  the  act  concludes  by  stating, 
«  that  the  said  order  will,  at  the  said  quarter  sessions, 
be  confiruxed  and  inrolled,  unless,  upon  an  appeal 
against  the  same  to  be  then  made,  it  be  otherwise  dc^ 
termined."  So  that  where  there  is  no  appeal,  the  kgis- 
lature  intended  that  they  should  confirm  the  order  of 
justices,  if  upon  the  face  of  it  it  appeared  to  be  re- 
gular. But  supposing  the  sessions  to  have  the  power 
•f  inquiring  whether  the  order  was  made  at  a  spedai 
sessions  property  instituted,  yet  here  they  have  come 
to  ai  wroBg  conchitton.    For  no  notice  was  necessary, 

inaa-* 
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inasmuch  «  the  justices  may  hold  a  sessions,  withotft        1818. 
any  notice ;  and  a  special  session  is  nothing  more' than 
a  special  sitting  of  justices,  not  necessarily  requiring 


Tbe  Kino 


flHIES^ 


V  1  .  mi  -  1        A     ^®  Juiilicjes  of 

notice  more  than  any  other  sessions.  This  order  ts  Wokcsstzb- 
made  solely  under  the  55  0. 3.  c.  68.  s.  2.,  which  re« 
quires  that  the  justices  shall  make  the  order  <^  at  some 
special  sessions,"  and  says  nothing  about  notice;  and 
as  that  statute  rep^ed  the  IS  G.  3.  c.  7d.  $.  19.,  and 
iMibstitated  other  provisions  in  lieu  of  it,  it  gave  a 
pow^r  of  holding  a  special  sessions  for  this  purpose^ 
entirely  independent  of  the  13  G.3.  r.78.  5.62.  Be^ 
aides,  by  the  55  G.  3.  c.  68.  s.  2.,  any  /4ix>  justices  maj 
make  the. order,  at  some  special  sessions,  though  many 
justices  be  present,  so  that  the  presence  of  the  other 
justices  would  not  be  attended  with  any  beneficial  ef- 
fect. [^AlAoU  C.  J.  Have  you  any  authority  to  shew", 
that  if  five  magistrates  were  assembled  at  a  special 
seanons,  two  of  them  might  make  an  order  against  the 
opinion  of  the  other  three  P**]  Though  there  is  not  any 
authority  .upon  this  point,  the  words  of  the  55  G.'Sl 
e.  68.  s.  2.,  seem  to  admit  of  such  a  construction.  But 
eren  if  it  were  necessary  to  give  notice,  then  the  notice 
given  on  the  day  before  was  sufficient,  fot  the  13  G.3.. 
r*  78*  s*  62.  does  not  specify  any  particular  time  for  it.  * 

Abbott  C.  J.  I  am  of  opinion  that  the  session^ 
have  properly  refused  to  confirm  this  order.  They  ean 
only  be  required  to  confirm  an  order,  which  has  been 
made  conformably  to  the  authority  given  by  the 
55  G.  3.  c.  68.  s.  2. ;  and  it  was  therefore  a  proper  ^ub-^ 
ject  of  inquiry,  whether  the  special  sessions,  at  which 
the  order  was  made^  v«ras  properly  convened;  because  if 
it  was  not  so  convmied,  the  order  was  made  without 
lawful  authority.     This  leads  to  the  second  subject  for 

Q  4  con- 
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1818.  confiideratioiii  namely,  whether  it  was  neoessary  to  give 
■*"•  •  notice  of  the  special  sessions  to  the  justices  of  the  limit 
against  OF  division;  and  whether  the  notice  which  appears  to 
WoRcuTER-  have  been  given,  was  sufficient  Upon  this  point  it  has 
*"**•  been  argued,  that  the  19th  section  of  the  13  G.  3.  c.  78., 
being  repealed  by  the  55  G.  3.  c.  68.,  the  other  pro- 
visions of  the  former  statute  will  not  apply  to  an  order 
of  justice^  for  diverting  and  turning  a  road,  made 
under  the  authority  of  the  5  5  G.  3.  c.  68.  s.  2. ;  but  I 
think  the  62d  section  of  the  13  G.  3.  e.  78.  is  an  ex- 
isting provision,  applicaUe  to  a  proceieding  by  order  of 
two  justices,  at  a  qiecial .  sessions,  under  the  55  6.3« 
c  68.  8. 2.  The  latter  statute  recites  the  former,  and 
incorporate}  many  at  least  of  its  provisions;  and  it 
enacts,  that  the  justices,  by  their  order,  may  divert  and 
tiirn  the  wajrs  therein  mentioned,  **  by  such  ways  and 
means,  and  subject  to  such  exceptions  and  conditions, 
in  all  respects,  as  in  the  said  recited  act  mentioned, 
with  regard  to  highways  to  be  widened  or  diverted.** 
The  statute  thus  referred  to  expressly  provides,  by 
the  62d  section,  that  the  justices  may  hold  a  special 
sessions  for  the  purpose  of  that  act,  causing  notice  to 
be  given  of  the  time  and  place  of  holding  sucK  spe- 
cial sessions,  to  the  several  justices  acting  and  residing 
withm  the  limits;  and  I  think,  therefore^  that  upon 
the  proper  construction  of  these  acts,  taken  together, 
St  was  necessary,  in  the  preset  case,  to  give  no^ce  of 
the  special  sessions  to  the  justices  of  the  division* 
With  respect  to  the  notice  which  was  given,  I  am 
Nearly  of  opinion,  that  it  was  not  sufficient;  I  do  not 
lay  down  any  precise  rule  as  to  the  time  of  notice,, 
^hich  is  not  prescribed  by  the  statute,,  but  tBoremust 
be  reasonable  notice,  and  the  notice  in  the  present  case 
was  not  reasonable.  I  thiiik,  tlierefore,  that  the  order 
.  7  was 
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was  not  one  which  the  justices  at  thar  sessions  ought        ISIS, 
to  have  confirmed^  and  that  in  refusing  to  confinn  it, 
they  properly  watched  over  the  interest  of  the  public. 


Hm  Kura 


The  rule  therefore  must  be.  discharged :   and  (as  the     wo&c^mu 
ajqplicationis  against  magistrates]  must  be  discharged 
with  costs. 


.  Baylet  J.  I  commend  highly  the  conduct  of  the 
sessions  in.refusing  to  confirm  this  order,  and  cannot 
hdp  saying  that  there  was  a  greater  degree  of  haste  on 
the  part  of  the  justices  who  made  the  order,  than  was 
quite  proper.  With  respect  to  the  inquiry  made  by  the 
sessions,  as  to  the  order  being  valid,  there  can  be  no 
doubt  but  that  they  had  a  right  to  enquire  whether  the 
order-  presented  to  them,  though  there  was  no  appeal 
against  it,  was  made  by  proper  authori^,  before  they 
proceeded  to  confinn  it.  Upon  the  point  of  notice,  I 
do  not  think  that  any  occasional  sitting  of  two  ma^»- 
trates  is  a  special  sessions,  within  the  meaning  of  the 
statutes  relating  to  this  subject.  A  special  sessions  here 
means,  a  sitting  convened  by  notice  to  the  other  magis- 
trates of  the  division ;  and  I  think  that,  taking  55  G.  3. 
€•  68.  s.  2.,  and  the  13  6. 3.  c.  78.  s.  62.  together,  it  is 
clear,  .that  the  legislature  meant  that  a  special  sessions 
for  this  purpose,  viz.  for  diverting  and  turning  a  way, 
should  only  be  holden  after  notice  to  the  justices  of  the 
division.  A  reasonable  notice  is  therefore  necessary ; 
and  I'think  the  notice  in  the  present  case  was  not  rear 
sonable ;  that  the  order  being  made  without  a  proper 
notice  was  not  an  efficient  order;  and  that  the  sessions 
acted  very  properly  in  refosing  to  confirm  it. 

HoLBOTn  J.    I  am  of  the  same  ophiion.     The  ses- 
sions were  right  in  refusing  to  confirm  an  order  which 

was 
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1818.  ^^  i^  made  under  proper  authority.  There  can  be 
'  no  doubt  that  there  ought  to  have  been  reasonable  no^ 

tigaifut  tice  of  the  special  sessipns  in  this  case,  to  the  justices  of 
WoEccnxA-     ^G  iKirision,  according  to  the  18  G.  3.  c.  78.  s.  62.  For 

^'^^  though  the  statute  5.5  G.  3.  c.68.  repeals  a  particular 
section  of  the  13  G.  3.  c.  78.,  jet  it  substitutes  oth^ 
provisions  in  lieu  of  it ;  and  these  provisions  are,  I 
think,  clearly  subject  to  the  62d  section  of  the  13  G.  3. 
c.  78.»  wliich  is  not  repealed.  This  order,  therefore; 
having  been  made  without  sudi  reasonable  notice^' was 
n^  properly  made;  and  the  rule  calling  upon  the  jus- 
tices at  their  next  quarter  sessions  to  confirm  it  must  be 

discharged. 

Bule  discharged  with  Costs, 

sak^TiMf.  LuNtLEY  against  Battine. 

iVw.  28th.  ^^ 

Where  the  A   RULEnisi  had  been  obtained,  for  discharging  the. 

^T^fxom  defendant  out  of  custody;  as  being  a  gentlemaa 

doi^ul  the  ^^  ^®  king's  privy  chamber.    It  appear^  from-  the 

Court  will  not,  affidavits  on  the  part  of  the  defendant,  that  in  4£zf^ 

upoamotton,  \  '  .*%-«^.Tr^ 

dJMfaarge  tiie      1812,  he  was  appointed  by  the  Lord  Chamberlain,  and 

pirtr  out  of 

cystody.  but  admitted  into  the  place  and  quality  of  a  gentleman  of 

uTwrit  of**  ^  Majesty's  most  honourable  privy  chamber  in  ordi- 

P^^2^  Who-  ^^  *  *^^  ^^"*^  ^^*  appointment  he  had  been  daily 

ther  a  genUe-  liable  to  be  Called  on  to  attend  his  Majesty  on  di£krent 


king's  priTj       state  occasions,  personally  and  not  by  deputy  /   that  it 
priTfleged  from   was  part  of  the  duty  of  these  gentlemen  tp.  attend  the  ^ 
*"^^^  soverdgn  on  marriages   of   the  royal  fiunily,  unless 

solemnized  privately,  and  also  on  thfe  public  entries  of 
ambassadors;  and  that  they  did  in  fact  attend  at  the 
marrii^of  the  present  Queen  Dowagw  of  JViriem' 
ber^f  and  on  a  public  entry  of  an  ambassador  abpoJL 

14  twelve 
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(a)  It  Mnns  Oct  <m  Ume  ooOMrions  the  tuentefld  flf  dl  is  nat.w* 
qoirM;  riz  of  tfam only.MtffiiM  tbe  Venetian  AnIwMidflr in  I76ff. 

nature 


lulHKftJfT 


twelve  yean  ago, ,  hy  order  of  the  then  Jx>rd  Chamber-  1818. 
lain;  and  that  in  the  event  of  the  demise  of  any  of  the 
crowned  heads  of  this  country  their  attendance  would 
probably  be  requi|red.  (a)  On  the  part  of  the  plain- 
ti%  iife  aCBdavits  stated  that  the  number  of  gentlemen  of 
the  privy  chamber  were  about  forty ;  that  they  hlul  no 
aahffy  or  profit  whatever;  that  they  were  never  called 
upon  to  perform  any  services  of  a  domestic  nature  in  the 
hooaefaold,  noif  w^e  they  considered  as  forming  any  part 
irf'*liis  Majesty's  domestic  establishment;  that  the  only 
occasions  on  which  th^  were  called  upon  to  give  their 
personal  attendance  on  his  Majesty  were  great  state  oe- 
casionsi  as  the  Idng^s  coronation,  or  the  public  ma»- 
iiag$  of  any  of  the  royal  fomily,  or  the  reception  of 
ambassadors,  whw  ireceived  by  his  Majesty  in  statc^ 
and  that  such  attendance  was  oobsidered  as  merely  ho- 
norary and  only  intended  td  increase  the  number  qf  his 
Majesty's  retinue;  that  since  the  year  1797  only  OBne 
instance  had  occurred  in  which  they  were  required  to 
attend  his  majesty  and  that  the  defendant  himself,  since 
his  iq^pointment,  had  not  b^en  callefdi  wpon  to  perform 
any  duty  in  respect  of  his  office. 

Lowes  and  ChiUynovr  shewed  cause.  The  privilege 
from  arrest  is  the  privilege  of  the  king  and  not  of  the 
servant ;  and  the  reason  assigned  for  this  privilege  by 
Lord  Coke  (i  j,  is  in  these  wordsi  <^  concerning  those 
that  serve  the  king  in*  his  household,  their  continual 
service  and  attendance  upon  the  royal  person  of  the 
king  is  necessaryJ*  Here  the  attendance  of  the  de» 
fendant  has  not  been  required  during  the  six  years 
he  has  held  the  office.    He  has  no  duties  of  a  domestic 
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nature  to  perform,  and  therefore  cannot  he  B$id  to 
serve  the  king  in  his  hoiuehould;  he  is  neither,  there- 
fore^ within  the  reason  of  the  privilege  or  the  descrip- 
tion of  persons  entitled  to  it  The  exemption  from 
serving  certain  offices,  and  on  juries^  inquests,  watch  or 
wardf  expressly  given  to  the  king's  servants  by  proda- 
mation,  on  the  accession  of  his  Majesty,  is  confined  to 
servants  in  ordinary  with  fee  (a);,  and  the  reason  .of 
such  exeihption  is  thereby  declared  to  be  in  r^ard  qf 
Jheir  aUendanee  en  the  kin^s  person.  The  defendant 
clearly  could  not  claim  the  benefit  of  that  exemption ; 
and  as  the  ground  of  the  exemption  must  in  both 
.cases  be  the  same^  it  would  seem  to  follow  that  he  is 
not  entitled  to  privily  from  arrest,  laBartieUY. 
Hetbs  {b\  and  Kin^  v«  Fe$ter  (c)»  the  parties  were  do- 
mestic servants  of  the  king.  In  Barrington  ▼•  Ve-^ 
ndUes{d)^  the  Court  of  K.  B.  decided  that  a  gende- 
man  of  the  privy  chamber  was  liable  to  be  sued  in  this 
Court :  and  firom  Pegg^s  Ctaialia  (e),  it  appears  that 
Uie  gentlemen  of  the  privy  chamber'at  the  present  day 
are  not  in  the  habit  of  attending  the  king's  person. 

ScarleU  and  ManycU  contrl«  This  privily  is  not 
confined  to  the  king's  domestic  servants,  but  equally 
extends  to  those  who  are  necessary  to  support  the  splen- 
dour of  the  sovereign;  and  although  a  personal  pri- 
vilege^ yet  it  is  analogous  to  the  local  privilege  in- 
cident to  a  palace.  Lord  Coke  (f)  states  that  privilege 
to  belong  to  <*  all  the  kbg's  palaces  wherein  his 
royal  person  resideth,"  yet  Kensin^on'  palace  having 
for  years  been  kept  in  a  proper  state  of  preparation  to 


^(a)  PeggtU  Curitdia,  76.  (h)  5  Term  Sep.  686. 

(c)  2  Tauni,  167.  (d)  1  jr<6. 137.  .  (0  P.  47. 

(/)  3  Jim*.  14a 

receive 
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receive  his  majesty,  with  his  officers,  servants,  and        1818* 
guards  residing  and  doing  duty  there,  although  he  in       '^ 
fitct  never  personally  resided  there,  was  held  to  be  a        agamu 
privileged  place.     The  defendant  holds  an  office,  in 
TCBpeet  of  which  he  is  bound  at  any  time  when  called 
upon  to  perform  certain  duties  which  are  considered 
neoessaiy  to  support  the  splendour  of  royalty ;  and  it  ap- 
pears upon  the  affidavits,  that  occasions  may  occur  when 
his  attendance  may  be  required ;  this  therefore  falls 
within  the  principle  established  in  the  case  of  Winter 
T.  liGles.  (a)    And  Bex  v.  MouUm  {b)  is  an  express  au- 
thority to  shew  that  a  gentleman  of  the  privy-chamber 
is  privileged  from  arrest. 

Abbott  C.  J.  I  thought  this  a  plwi  case  at  first  in 
fiivour  of  the  privilege  claimed,  but  on  hearing  the 
whole  argument,  I  am  now  of  opinion,  that  it  is  not 
80  free  from  doubt  as  I  had  at  first  suppose.  The 
.  form  of  the  proclamation  referred  to  in  th^  course  of 
the  argument,  shewd  that  the  privileges  there  enumer- 
ated are  confined  to  his  majesty's  servants  in  ordinary 
wUi  fee.  « It  is  true  that  that  proclamation  is  not  ap- 
plicable in  all  its  terms  to  tiie  present  case^  but  it  fiir- 
lushes  a  ground  for  a  distinction  which  may  be  taken 
between  servants  with  and  without  fee.  1£  the  privi- 
lege exists,  it  is  for  the  benefit  of  the  crown  and  not  of 
the  individual,  and  although  the  Court  certainly  have 
in  some  instances  discharged  defendants  claiming  pri- 
Til^  on  motion,  it  will  be  found  on  examination, 
that  those  wore  cases  where  there  was  no  doubt  as  to 
the  existence  of  tiie  privilege  claimed.  And  in  BarUeU 
T.  HebbeSf  where  the  question  was,  whether  the  de^ 
feodant  should  be  discharged  on  motion,  or  put  tp 

(a)  S  Xe6. 5,  (6)  lOiBoit,  578. 

sue 
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Mie  out  his  writ  of  priviliq;e,  Lord  Kemfon  says, 
^  with  respect  to  the  mode  of  appUcation,  it  was  finaBy 
settled  in  Pitfs  case  (a),  that  a  person  entitled  to  pri- 
vilege might  be  discharged  on  motion ;  and  altiboiigU 
that  is  discretionary  in  the  Conrt  under  the  circom-^ 
stances  as  where  there  is  any  doubt  whether  ithe  par^ 
applying  be  really  such  a  person  as  is  entitled  to  the 
privilege  or  other  unfavourable  and  suspicious  circom^ 
stances,  yet  here  it  being  admitted  that  the  defendant 
is  a  servant  of  the  king,  there  is  no  ground  for  re^ 
fusing  to  disch)arge  him  on  motion.**  ft  appears, 
therefore^  .from  this  authority,  that  if  there  be  a  doubt 
on  the  case,  the  C!ourt  will  not  discharge  him  on 
motion,  but  leave  him  to  sue  out  his  writ  of  privilege, 
and  in  fOfs  case,  one  reason  given  for  it  is  that  the 
writ,  if  sued  out,  may  contain  suggestions  which  might 
be  traversed  by  the  other  side,  and  so  the  matter  be 
determined  on  record.  As  there  is,  therefore^  no  great 
necessity  for  the  service  of  these  officers,  the  occasions 
being  but  rare  when  tfa^y  are  called  upon,  and  when 
thej^  occvLti  not  requiring  the  attendance  of  tfaeim  all, 
I. do  not  think  that  any  inconvenience  will  result  to 
his  majesty's  service,  by  our  leaving  the  ddSendant  to 
cue  out  his  writ  of  privilege,  in  order  that  the  point 
mvfr  be  solemnly  determined  upon  record.'  The  rule 
must  therefore  be  discharged. 


BAnsr  and  Holkots,  Js.  concurred. 

Rule  dischaigedi  (6) 

(aX  2Str.9SS. 

{bj  The  geDtlemen  of  the  priry  chamber  fonaoly  wen  in  eoBffauit 
atundaace  on  the  roylil  penon»  in  the  privy  c&amber.  TIm^  were' 
Kkewiae  cnvkq^  m  conidflDtial  offices  withoot  doom,  m'ioBmoa 
required.  They  had  wages  and  diet,  livery  fiftm  the  wudnbe,  and. 
liobigage  for  tibeir  honei,  both  m  town  and  countiy.  In  the  liiber 
NlgwDonma  icgb  AngUs  (temp.  JSAo.4.)»  thflgr  ve  ttyled  eaquiras 
of  the  hanmkM  and  their  daOm  are  d«oibed  to  be,  that  they  be^ 
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attendant  on  the  king's  person  in  riding  and  going  at  all  times ;  that; 
they  help  to  serre  his  tahle ;  and  that  none  of  them  depart  the  court 
without  licence*  In  the  Matutes  made  at  EUham,  for  the  regulation  of' 
the  household,  (15S6),  they  ere  mentioned  by  thdr  modem  name,  and 
part  of  their  duty  is  described  to  be,  that  six  wait  at  a  time  to  be 
ready  at  the  knag's  rising,  to  apparel  his  highne«%  putting  on  such 
gantt«it  in  reverend^  discreet,  and  sober  manner,  as  it  shall  plM|s^  hif 
highness  to  wear;  and  two  of  them  are  nightly  to  Ue.on  the  pellet 
within  the  king's  privy  chamber.  From  the  household  ordinances  of 
king  ChaHes  First  and  CharUt  Second,  then-  duties  appear  to  hare  coUf- 
tinued  the  ssme^  and  in  the  latter  reign,  their  attendance  iq>pears  to 
ba?e  been  very  dose,  although  they  had  no  salaries  subsequent  to  the 
reign  of  James  the  First.  In  that  of  .^imes  the  Second  they  were 
deprived  of  tiieir  only  remsining  privilege^  that  of  diet,  and  about 
tbe  eame  tiiae,  tlieir  dbmestie  duties  are  supposed  to  have  ceaeod. 
Since  the  accession  of  the  house  of  /Tonover,  their  attendance  has  not 
been  required,  except  at  a  coronation,  the  entry  of  the  Venetum  am- 
baasador  (who  an  the  accession  of  a  new  sovereign,  usually  came  in 
state,  and  was  received  accordingly) ;  the  Amend  of  the  king  or  queen; 
and  once  at  the  revival  of  the  Order  of  the  Bath  in  1726,  when  the 
pinMessiMi  of  the  knighto  attending  the  king  to  the  chapel  royal,  -on 
Sstfir  Sunday,  was  led  by  gentlemen  of  the  privy  chamber.  -  See 
Pegge^uCwnaUay  Dissertation  on  the  original  nature  and  duty  of  the 
€ienilcmen  of  the  Privy  Chamber. 

,  It  seems,  thcrafore^  that  whatever  mig)it  have  been  the  dutiea  of  these 
geatle^Bcn  formerly,  that  they  now  no  longer  serve  the  king  in  hie 
IkwaehMd,  nor  is  diev  contmued  semoe  and  attendance  on  his  royal  ' 
penon  neocasaiy:  diej  do  not»  therefore^  come  within  the  matn 
assigned  fiir^this  privilege  in  the  third  Institute,  or  within  the  de- 
aoi^tion  of  penons  who  are  there  stated  to  be  entitled  to  it ;  and  it  »• 
observable  that  the  fotm  of  appoiottnent  varies  substantiaUy  from  that 
anciently  in  use.  The  modem  form,  is  in  general  terms,  "  to  have,  &c. 
the  said  place,  with  all  rights,  profits,  privileges,  and  advantages  there- 
antQ  beloQgingf  in  as  full  and  ample  nmnner  aa  any  gentleman  of  his 
majesty's  most  honourable  privy  diamber,  doth  hold  or  hath  held  or  ^ 
ei^joyed,  or  of  rig^  ou^t  to  hold  and  enjoy  the  same. "  In  the  ancient 
Ibvm,  tbe  rights  and  privileges  were  specifically  described,  and  in  that 
•et  out  in  the  Curialia,  p.  46.,  as  being  the  form  used  in  the  reign  of 
Charia  the  Second,  it  is  stated  that  "  his  person  is  not  to  be  arrested 
withottt  leave  first  had  or  obtsined,  neither  is  he  to  bear  any  public 
office,  nor  to  be  impannded  on  any  inquest  or  jury,  nor  to  be  warned 
to  serve  at  the  assises  or  sessions,  whertbjf  he  may  pretend  exctue  to 
neg^  kit  mqjesty't  servke.  See  the  proclamation  referred  to  in 
tbe  course  of  the  argument,  issued  on  the  accession  of  his  present 
aujesty  to  the  t|»nie^  CorialiB,  p.  77.  In  that  prddamation,  after 
redting.tiMteiny  that  his  predecessors  had  signified  tiieir  pleasure  that 
fais  servants  durald  have  and  enjoy  all  ancient  privilq^  his  majesty 
thinking  it  reaaenable  that  all  his  servants  in  ordinary  wUh  fee,  tfundd, 
m  regard  if  their  eonttafU  attendance  upon  Us  mqfetiy*s  person,  enjoy 
the  like  privileges  with  those  of  his  predecesBors,  ordered  that  the  lord 

chamber. 


1810. 
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1818,  cliaiiri)irialnaiidotlMrofliAendia«n  ment^ 

mayon,  shcrifi,  &c.  of  oorporBtiong  and  oountiaB,  that  hii  aemnti 
fibould  have  tfadr  ancient  privflegea,  and  that  henceforward,  none  of 
the  jeraofilt  hiorf^naiy  kuith  fee,  should  bear  any  public  offices,  scnre 
on  juziei  or  inqueslat  watch  or  waitL**  It  is  remarkable  that  this 
prorlanwrioPy  by  which  ithe  priYileges  therein  mentioned  are  confined 
to  servants  in  ordinary  with  lee,  does  not  mention  the  priTilege  from  ' 


REGULA  GENERALIS. 

It  is  ordebed,  That  fiom  and  after  the  last  day  of 
this  present  term,  no  rule  shall  be  drawn  up  for  setting 
aside  an  attachment  r^golariy  obtained  against  a  sheriff 
for  not  bringing  in  the  body,  or  for  staying  proceed-^ 
ings  regularly  commenoed  on  the  assignment  of 
any  bail  bond,  unless  the  application  for  such  rule 
shall  (if  made  on  the  part  of  the  original  defendant) 
be  grounded  upon  an  affidavit  of  merits^  or  (if  nfade  on 
the  part  of  the  sheriff  or  bail,  or  any  officer  of  the 
sheriff)  be  grounded  upon  an  affidavit,  shewing  that 
such  application  is  really  and  truly  made  on  the  part 
of  the  sherifl^  or  bail,  or  officer  of  the  sheriff  (as  the 
case  may  Jbe)  at  his  or  their  own  expence  and  for  his  or 
their  ^nl^  indemnitjr,  and  without  collusion  with  the 
ordinal  defendant 

^  ^  By  the  Court. 


BNH  of  MICHAELMAS  TE&M. 


C    AS    E    S 

"  ARGUED  AMD  DEVmmXSD 

IN   TH* 

:   .       •    .  :  ■     . 

Court  of  KINGs  BENCH, 


Hilary  Term/ 

In  the  Fifty-ninth  Ywr  of  the  Rdgn  of  GfioROH  lU* 


1819. 


MEMORANDA. 


IN  the  canum  of  the  ^ncaliaii,  WSOmm  JOt^fgr  JWt 
Me  if  His  MaJ0ity's£eqennU  teraed  Jn  theW  and 
CUef  ioitice  ia£  Ohetlierf  mm  eppoistfid  me  rf  the 
Jadgnvf  thhCSooIrt*    Aod 

JUk  JbV»kardh9fH  Siq.  «f  Ae  JkfijAfl^  ^i^ltP^^  )iiini« 
b6ea£i!»t  callfld  to  the  d^pree  of  SeijiiwC  At  ImTj  *fms 
^nUpinted  'me  of  the  Judges  of  ^  Oonn  iif  Ccomaon 
JPkee.  ibgiitezing^wiaitlittiiMttQ:^^^arefl^^ 

Jir.  tSojmnt  <2o|Mbry  ims  uppoilited  to  de^  ofioe  i^f 
<%iaf  Jnstice  of  CAci^ar.    And 

On  the  fixst  dqr  of  this  t^rvi^  the  foUimjflg  gno^ 
idbiltbefc'llieirjeals  wJlkiQ  the  ber : 

VouIL  R  As 
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1819.        As  King's  Serjeants, 
"■^■^  Mr.  Serjeant  PeU. 

Mr.  Serjeant  Copley. 
As  King's  Counsel, 

Giffin  WUsofif  o(  LineoUs  Irm^  Esq. 
Michael  Nolan^  of  LUicaltCs  Inn,  Esq. 
Stephen  Gaselee,  o{  Grains  Inn^  Esq.     And 
Robert  Matthew  Casherd,  of  the  Middle  Tempiet  Esq. 
as  having  a  patent  of  precedence   to   rank  next 
I  -after  Mr.'  Gaselee. 


Helps  and  Wife  against  aERETOUjy  and  Others. 
ivherehuiband  ''PHE  following  Case  was  sent  by  the  Vice  Chancellor, 

and  wife  grant-    'X.*  ^    ,  .     „ 

«d  to  trustees  lor  the  opinion  of  this  Court. 

^Sufi^fe's  By  articles  of  agreement,  dated  8th  of  September^ 

fefwX^^  1775,  between   Thomas  Giuick,  of  the  first  part,  and 

and  afteneards,  jinne  QtrpetUer,  oiie  of  the  daughters  and  co-heiresses 

in  the  life  of  r  9  e 

the  iaUier,  they  of  Thomos  Carpenter,  deceased,  of  the  second  part, 
the  Unds  to  the  and  Sir  c7.  H.  Knight,  and  «7.  H.  Esquire,  of  the  third 
tlmCTt^Mid*"  'P*'^ » *  ^^^^  rcscitihg  that  a  marriage  was  intended  to  be 
wi^^dfed*^'  '8^«*»*»ed  bfetwe^ri  tbe^Baid  r.  Q.  and^.  C,  and-  that 
leaving  the  wife  ;|he  '«aid.^;C.  -was  seized  of^ '  or  entitled'  in  her  own 

one  of  the  co- 
heiresses: right,  to  one  moiety  of  ^certain'A^eehold*  lands,*  :&c. 

moiety  of  the  tsituate  in  the  county  of  Hereford,  ai[)d  also  entitled  to 

^[yS^jJ^^e  '  the  lindividetl  moiety  of  certain  other  lands,  8cc  situate 

^SaLnT^b  '^^  ^^  parish  of  WmMy  or  elsewhere  in  that  county, 

reason  of  the  igvhich  Were  the  eState  of  the  said   71  C.  her  fiither, 

fine»  as  an 

estoppel  agahut'k  ^as  agreed  that'  all  the  said  estates  should « within 
and  wife  and  twelve  months  after  the  marriage^  be  conveyed  to 
dliSS^"title  *Sir'  J.  //..Kilt.  and>J.'/r.ciEsq„.  their  heirs,  :&c  as 
under  them.       trustees  upon  certain- trusts  thereih  mentioned.  '  3y 

.   '.;inden- 
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iodolitures  of  please  and  rekase  dated  2d  .and  Sd'of         1^19. 

September j  1776,  being  a  settlement  after  the  marriage, 

Tiamas.Q^ick  and  Anfie  his  wife,  conveyed ,  to  '  the  agam$t 
above  trnsitees  and  their  heirs,  the  undivided  moiety  in 
divers  hereditaments,  amongst  which  were  particularly 
set  out  and  described  certain  estates  situated,  at.^r&x- 
wood  in  the  county  of  Hereford.  The.  hereditaments 
comprised,  in  this  settlement  were  of  three  descrip^ons, 
first,  estates  vested  in  Anne  QuiVArin  lee-simple,  secondly, 
estates  vested  in  her  father  Thomas  Carpenter^  as  tenant 
lit  tail  under  his  father's  will,  with  remainder  [over, 
and  of  which  he  was  thenjn  possession,  and  thirdly, 
the  estates, at  Broraoood  above  described,  which  were 
vested  in  Thomas  Carpenter  in  fee-simple,  and  of  which 
be  was  then  also  in  possession.  In  Michaelmas X^vm^ 
1777>  Thomas  QuUk  and  Anne  his  wife,  levied  a  fine 
to  the  trustees  of  the  premises  at  Broxwoody  ^mih 
warranty  against  themselves  and  their  respective  heirs. 
By  an  indenture  dated  6th  oS  Naoenii^r^  1777.^ndqrsed 
on  the  settlement,  and  reciting  that  the  marriage  was 
solemnized  before  the  execution  of  the  settlement  which 
iguide  it  necessary  that  the  said  Anne  Quick,  shmdd^  have 
leded  a  Jlne  of  the* Jreehold  hereditaments. and  premises 
^herein  contained,  to  have  enabled  her  to  join  jn  the 
conveyance  thereof  to  the  use  of  the  settlement,  which 
omission  had  been  then  lately  discovered,  and  that  she 
hud  as  of  then  Michaelmas  letm^  joined  witli.her  husband 
io  Jevying  a  fine  or  fines  thereof  to  the  tcustees,  it  was 
}ii^taesfed,  declared,  and  agreed  between  all  the  parties 
to  the  said  indenture,  and  more  particularly  by  Thomas 
€^<^k  And  Anne  bis.  wife,,  that  such  fine  orV  fines  so 
levied  by  them  should  be,  and  were  intended  to  be, 
and  were  to  the  use  of  the  said  trustees  by  way  of  cor- 
R  2  roboration. 
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1819.        MbiMafei«,  tfod  ewfirttiing  MMb  them  ftiid  their  h^ 
As  dM^yty^cft  ^  Ittdi  paH  of  the  prenisA  «i  we)« 
ft«fehtad  td  the  serenUnd  r^irpeictive  atek  in  tibe  diid 
«WlMiMt  limited)  of  ibe  MM  kiA/brH6  n^^pmfd^ 
nim^bMt.    ThtfomM  CUfp^nter  (who  bed  !a  &e  fit«t 
aitidies  of  eg^eetoleBt  beed  eteted  ftkaiiiy  ei  deeeefted) 
efterwfttde  died  At^iced  of  the  Mates  el  BrMmcaSiA  the 
noath  of  Z^ovMito-  in  the  year  lf8iz,  leaving  iim 
Olff^ft  and  Himnak  CmfMer,  hii  only  t\mwi!t  vtOi 
oo-h«irei6C8  lit  lii#i   ud  ifMi?  QjteV*  &M  became 
iwed  of,  or  entitled  to  one  moieiy  thelreef,  an  oM  of 
tM  ettd  eo-heiMMcs.    The  qtieftiOn  fot  the  oj^nion  Of 
the  Ooort  was,  whetkdr  thii  mofely  of  Ake  Iklrin  and 
laiiA  at  bir&apmobi^  which  Mr.  and  Mi«.  ^ck  s^tled 
by  th^iadentareA  of  the  i^d  and  Sd  S^pMAer^  MTSf  be- 
catdeeiibjeet  to  and  bonnd  by  Ute  usefe  of  tliftt  Betilem^it. 
The  case  was  atgued  m  last  Mkhtelmlis  term,  by 

P^ttmh  for  t&e  plaintift.  Thift  d(M  di^peods  on 
the  operation  of  the  fine  \eAeA  by  Mr.  ahd  V^  ^eft. 
It  is  not  competent  for  th^  tft  any  p^k^n^  tibum&i^ 
imderthem,  to  donteflid,  ^Hft  t&etabitek  at  Amwei 
fvere  not,  ea  to  the  moiety  whith  diteteded  to  Mft%. 
QjRMSJb,  bound  ibythe  n|eeof  the  Mtiaiient  of  17?^. 
The  fine,  according  to  liie  amftorfty  ef  aH  the  deicided 
taaely  op^med  by  way  of  estoppel ;  and  estoppel  is  a 
nite  of  jostfoe  finvonred  by  a  oouHof  ^ity)  ais  w^as 
eoarts  of  law.  Li  WH^  v*  W¥^}m)^  where  a  pei^M 
iMTving  a  doatiiigent  ineenest  conveyed  to  his  eeH,  in 
con^deration  of  natnnl  love  and  aflbetioo,  tbefift  M» 
aupported  after  the  interest  vested:  and  UbtA  MUM- 

(«),1  Ves.409, 
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nioke^  in  gMng  jodgmeDt  ia  favour  of  the  gift»  said,        I8)9L 
^  It  u  Mich  as  ha  may  bind  himaelf.  In  law,  tfad  hair 
may  I^vy  a  £na  of  landi  in  the  1&  of  the  ancestor, 
mhidk  will  bind  by  estoppel  afteif  desoent  to  him.    So 
there  .is  a  method  of  conveying^  that  i%  pFfventing  a 
daim  against  it  I  ^nd  so  here  he  nm^  rdemtJ'    So  in 
WbUfieli  ir.  Sautset  {a)  a  fine  had  beep  feviedl,  of  a  rmt 
charge,  while  in  contingency,  and  the  Lord  Chmrmdkf 
there  obsonre^  <^  the  rent^arge  might  never  arise  at 
all ;  or  if  it  didj  the  two  sons,  at  the  death  of  the, 
mother,  might  qot  be  heirs  of  the  bpdy  to  take  it.    If 
they  had  died  in  the  life  of  the  mother  without  imie^ 
the  rent  had  been  ^one;  if  they  had  left  issne^  other 
{Mfscms  wie«ld  4ie  entitled  to  take  it  by  purchase.  -  No* 
thing  passed,  therefore,  by  that  conveyance,  in  point  of 
law,  it  being  by  deed  and  na  Jine  3  nxlhieh  jfM  had  been 
levied  cfM$  rent^  and  they  had  sunrived  their  mctherf  as 
against  them^  it  ^aotdd  have  operated  by  edcppel^  Unding 
ihem  Md  their  heir$:'     In  SheppardU  Thaehstane  {b% 
die  eflto  of  a  fine  is  thus  stated^  '^  either  it  passeth  all 
the  ri|^t  and  interest  of  the  cosiosor  to  the  conosee,  or 
else  It  woAeth  by  way  of  extingpishraent  imd  estoppel, 
and  dodi  perpetually  bar  the  conusor  and  his  heirs  of 
ail  present  and  future  right  and  possflbility  of  right  or 
'bAft  collateral  benefit  to  the  thing  whereof  the  fine  is 
letied.''    The  same  law  is  to  be  found  in  Viek  v.  Ed- 
wards {€\  and  Co.  Litt.  (d)    And  in  Edwards  v.  Eo^ 
gers{e)y  although   the  judgment  of  the  Court  was 
Iritfanatdy  agunst  the  estoppel,  ^yet  it.was  adUtted  by 
kll  the  judges,  that  a  fine  had  diat  operation,  whenever 
the  b^r  derived  title  to  the  estate^  from  the  penon  who 

(•)  1  ra.587.  .(*)?•  «•  '  ,   (c)  5  P.  mm.  57$. 

(d)  F.  358. 0.  le)  Sir  Wm.Jimet,  45S. 

R  3  had 
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181^.  had  levied  the  fine  by  which  the  estoppel  was  created* 
The  case  of  Goodtitle  v.  Morse  {a\  turned  on  the  nature 
of  the  instrument  It  was  a  surrender  of  copyhold 
lands,  and  a  surrender  cannot  operate  by  estoppel ;  but 
Lord  Kenyan  admitted,  <*  that  a  iBne  differs  from  tho 
case  of  H  surrender,  for  the  fine  will  be  good  against 
the  heir  by  estoppel,  although  it  passes  no  estate  at  all : 
but  if  a  surrender  be  not  good,  there  will  be  no  estop- 
pel." And  it  was  upon  that  point  that  the  case 'was 
decided.  These  authorities,  therefore,  shew,  that  the 
fine  in  this  case  operates  by  way.of  estoppel  against  Mr. 
and  Mrs.  Qjuiciy  and  all  persons  claiming  under  them, 
and  therefore  that  the  moiety  of  the  lands  tX  Broxvooodj 
which  descended  to  Mrs.  Q^uick^  became  bound  by  the 
uses  of  the  settlement  of  \  77(>- 

Sugden^  contra.  The  cases  which  have  been  cited,  do 
not  affi)rd  any  express  decision  upon  tl)e  point,  but  only 
contain  dicta,  of  the  difierent  judges  on  this  subject, 
and  it  is  to  be  observed,  those  were  all  cases  of  contin- 
gent rights,  where  the  party  levying  the  fine  had  wme 
interest ;  but  here,  the  party  who  levied  the  fine  had  no 
interest  whatever  at  the  time  in  the  lands  at  Broxwood. 
In  the  first  agreement  stated  in  tlie  case,  the  parties  recite 
the  death  of  the  father,  which  was  not  the  fact;  and  yet  the 
agreement  proceeds  upon  that  ground,  and  is  an  agi'ee- 
inent  not  to  settle  a  specific  estate,  but  any  estate  which 
Anne  Carpenter  might  have :  then  follow  the  indentures 
of  lease  and  release,  executed  after  the  marriage,  which 
contain  three  desoriptions  of  property.  Now  as  to  some 
of  these,  that  deed  certainly  had  an  effect,  but  it  had  no 

(a)  5TermIUp.569, 

oper- 
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operation   whatever,    upon   the  estates  at   BroxwQody        181  a. 
which  were  in  the  possession  of  the  father  in  fee-simple  -^- 

at  that  time.  Then  in  Michaelmas  term  foUowingi  the  ^v^^ 
fine  was  levied;  subsequently  to  which  there  is  another 
instrument  executed,  which  recites  the  reasons  why  tha^ 
fine  was  leviedi  and  the  parties  do  not  say  that  they 
meant  it  to  operate  upon  the  lands  then  in  the  pos« 
session  of  the  father,  but  only  that  in  consequence  of 
the  marriage  having  preceded  the  settlement,  it  became  ' 
necessary  for  the  wife  to  have  levied  a  fine  to  have 
enabled  her  to  join  in  that  conveyance.  It  was  done, 
therefore^  to  supply  this  defect,  and  to  give  efiect  to  the 
settlement  as  to  the  fireehold  properQr  then  belonging 
to  the.wife^  but  it  had  no  reference  whatever  to  .the 
lands  then  in  posses$ion  of  the  fatl^er ;  and  to  hold  that 
it  operated  on  them  by  way  of  estoppel,  would  be  to 
counteract  the  plain  intention  of  the  parties,  and  would 
be.  productive ,  of  great  inconvenience.  Besides,  every 
estoppel  must  be  reciprocal,  in  order  to  be  good ;  but 
here,  supposing  that,  the  father  had,  subsequently  to* 
the.  fine,  conveyed  his  estates  to  the  trustees,  they  wouldj 
have  taken  these  estates  by  that  conveyance.  And  so* 
the  estoppel  would  not  have  been  reciprocal. .  Coif 
Liu.  (a)  He  also  cited  IMt.  sect.  701.  Edward  Sey^ 
moia^9  case  (6),  and  Doey.  Whitehead,  {c) 

Preskm^  in  reply,  contended,  that  thia  estoppel  was^^ 
reciprocal ;  and  that .  even  if  the  conveyance  from  % 
the  father  had  taken  place,  the  trustees  were  bound  by  * 
the  estoppel,  and  must  have  :  held  the  land  .sulgect  to  » 
the  uses  of  the  settlement.  / 

(a)  351.  a.  (6)  10  ^tp.  96.  ft.  (c)  Doit^.  45. 

R  4  The 
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1819.       '    TiM  Mloiring  CMttfietite  im»  Afi«rwttrd§  «m 

Ithis  ca^  h&6  beett  atgded  by  counsel,  and  ve  have 
eatMeted  it  i  And  lire  of  optnibA,  ihat  tbe  moiety  of 
die  farm  and  lands  at  Brdawooi,  which  Mr.  and  Mrs. 
^tckf  settled  by  the  indentures  of  the  2d  and  3d  of 
September,  1776,  beoaino  subject  to  and  bound  by  the 
uses  of  that  settlement.  ... 

C.  Abbott. 

J.  Batlet. 

G.  S.  HOI^ROTB. 


Miles  Stsingsr  agaifM  William  Mu&hat 
•  and  Others. 

^^^i^m'  1^  ^  y^^  ^^^^  Thorns  Oitriand  Murtag^  bad 
foraih^tobe  cantiaotad  wltb  ccTtain  sMp-MMers  at  {IM^^ 
tfM^iftiii^Mi^  .fiNiM%  Kir  8  ibip  to  be  built  by  uMi  0a  hii^  aocotwl^ 
£^^  andmtwdedto  b#mpkyyfd  in  theJEoilJM^Con- 
^St^^  IttV*!  iorticft.  Wbib  the  ship  was  b«i)dbi«MtW. 
"^^P^f  €$Mtf  T.  G.  Mmrmg  entered  Into  a  terbal  agVMMM 
inpunqanoeof  wjth  tba  plawtiff,  throwh  hii  ageM  JMcluttd9lmo»i 

the  ■gramcDti 

and  aftanraxds,  for  the  ttk  of  a  Sixteenth  share  of  tbe^khip  to  tbe 
^i^^^  phdntifli;  who  at  tboraqaesi  of  Mkna^  signed  a  writtw 
iwto ta »!*^  acceptance  of  the  purchase  in  which  the  ship  was  de- 
l^i^*^tfa  '^'^  ^'  bi  baildingat  Btmimgi  and  on  tlie  dick  Ih- 
3. «  pait.        cmher^  1811}  Sltemrt^  by  desire  of  kfae  plattiti£g  saot  the 

cywncr :  but 

%.'%  nam*  ww  wtitian  aeeoptMioe  to  71  O.  JMvny  MCknkI  iiv»l0tter« 
^^M*^  o^  "^nli  <iis  lMl6«ring  h  an  cttraet  «*  I  enciM*  yoa 
^^.'  ^L  ^*  Stra^er's  t(t<}eptmo%  «f  tbfr  tharfe  of  the  ttev  dii|> 
JSfiJ^"  Mding  at  j^ombajf,  i^  I  have  obtained  of  him 
agreeMt  to  yoiir  raymt^"     7.  G  JifumQ^  on  the  sam* 

day 


XuRJua 
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dif  wrote  «nd  tent  Jo  anur^  tht  Mklwi^giaiMfirar.  ^819* 
«<  I  hvm  juat  raceifed  jour  letter  of  this  dete^  ketom- 
ptnying  one  from  Mr.  Stringer^  in  which  both  ymvmiS 
end  that  geatieiiiaii  eppearnitttaken,  as  the  thtinl  am 
htaUkag  U  m  Calcaild  and  not  at  Bombay;  I  canaot 
How  Heme  any  pgt^kt  sum  the  one-tiacteeDth  thave 
fnH  aitfaont  to,  bat  certainly  dOOO/.  at  letstr  «Bd  I 
fHt^pese  leaving  the  aecoiHit  open  until  th|3  tbip^s 
arrival,  ilheb  the  estimated  valoe  of  heir  cm  U  die- 
tinctly  iMoertafaied,  and  if  any  balance  shall  appear  dae 
npon  Aat  share,  it  ninst  then  be.  paid ;  a  proportion  of 
that  snni  I  shall  call  for  at  six  or  nuie  months,  i 
tfiink  yott  had  better  make  Mr.  Sirmger  ac^ainied 
with  die  sohBtiiiee  of  this  letteiv  and  If  it  be  not  gMag 
Mm  iao  mndi  tftmUe,  I  sbodd  wirfi  him  to  rectify  the 
j^likein  his not^ I  have mentmed.''  SiemaH^ 
alUr  neeivln^'tbe  hut  letter,  connnttnicated  the 
to  die  phuntiff:  he  agreed  to  rectify  the  nustak*^ 
At4  on  the  7th  of  1%,  lfrl:2^  in  part-performance 
of  Ae  ooKttrast  Ob  his  part,  paid  to  T«  Q.^lfcriay 
iMOLj  on  acdomit  of  the  onensnEteenth  shatre  of  the 
Aipv  and  Matroj/  lAum  gave  htm  the  foUdwiiig  reeeiptr 
•* llieelved  of  IfOs  Shingerf  Eeqj.  tho'  wun  of  one 
thodhnfd  fli^  hwidred  pounds,  on  account  of  one*els* 
tecnih  diare  of  a  sUp  boikling  ft^  me,  at  €att$tWL*' 
Jkttd  m  further  pmrsaalioe  of  the  contrsct,  the  pkintiff 
on  die  2mh  Dicember,  1^12,  pakl  to  T.  G.Mum^, 
iHi^fwAer'  siim  of  l-ieoL  on  acoonnt  of  the  one-dx* 
feenA  share  of  the  said  ship,  but  did  not  take  any 
iwtdpt  for  the  same.  The  ship  having  been  comr 
pMed,  ira«  ddi^reMd  by  the  boilders  to  the  agent  of 
T.  G.  l&rhry,  1h  ihe  ttionth  ol  tMuor^  kSl^  and 
*     '  8  named 
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1819!         named :  the '  Castle  Hunlhfy  and  JqjM  Paterson  wa«  qv 

— pointed  to  the  command  5  and  in  the  latter  part  of  the 

m^amtt        year  18 IS,  the  ship  arrived  in  thkrvfer  TltttmeB^ .  On 
the  16th  of  November^  181S,  the.ship^  on  the  oaths  of 
the  said    71  G.  Murray^  and  J*  Paterson^    (who  had 
purchased  three-eighths  of  the  ship,)  was,  without  the 
privity  or  consent  of  die  plaintid*,  registered  by  them 
in  the  port  ot  London  by  the  name  of  the  CasUe 
Hutttfyf  and  in  the  registry,  T*  G.  Murrett^  and  J.  Pa-^ 
ierson  were  stated  to  be  the  owners  thereof.     On  the 
lOih  Febndaryj  1814,  T.  G.  Murray  Bold  and  assigned 
onereigbth  *  share  of  the  ship  to  fV.  Sims  and  JacA 
Sifns,  an  entry  of  which  sale. was  duly  made  at  the* 
custom-house  of  London^  and  the  proper  indorsement 
made  upon  the  ship's  certificate  of  registry.     When  the 
plaintiff  was  made  acquainted  with  the  form  in  which: 
the  ship  was  registered,  he  applied  to  T.  6.  Murrayft 
and  requested  him  to  execute  a  bill  of  sale  of  the  one-r 
sixteenth  share,  and.  to  make  to  him  a  perfect  legal  title, 
thereto,  but  the  same  was  not  doncl    On  the  26th  Aprih* 
1816,  71  G Murray  transmitted  to*  the  plaintiff  an  ac-' 
count  purporting  to  be  an  account  of  the  plaintiff's 
one-sixteenth  share  of  the  ship,  and  of  the  plaintiff's 
debts  and  credits  in  respect  thereof.     On  the  28th  of' 
Jvhf^  1816,  T.G.  Murray  died  without  having  executed 
any  biH  of  sale  to  the  plaintiff,  having  made  his  will,, 
and  having  appointed  as  executors  WiUiam  Murray^. 
and  the  other  defendants,  who  have  duly  proved  the: 
same.     On  the  27th  day  of  My^  1816,  T.  G.  Murray 
executed  a  bill  of  sale  by  way  of  mortgage,  to  W.  Murrtoff: 
of  onfe  moiety  of  the  ship,  for. securing  to  him^tbe^ 
payment  of  l&OOO/.  of  which  bill  of  sale  an  entry  was^ 

itiade 
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made  at  the  propdi*  office  of  the  custom-house  of  1819; 
Londm  on  the  SOth  of  the  same  month,  and  on  the  — — 
2dd  of  May ^  1817,  an  indorsement  was  mnde  upon  against 
the  certificate  of  the  ship's  registry  by  the  defendant 
IV.  Murray f  as  executor  of  71  G,'Murraj/j  to  the  same. 
fV.  Murray^ :  in  his  own  right, '  the  ship  having  been  at 
sea  at  the  time  of  thei  execution  of  the  bill  of  sale,  and 
the  indorsement  being  made  irithin  ten  days  after  her 
return.'   *   ' 

The.  question  directed  by  the  Lord  Chancellor  to 
be  sent'  for  the  opinion  of  the  Court  was,  whether  the 
j^ointiif  had  any,  and  what  legal  interest  in  the  ship 
(^led  the  Castle  Huntly. 

SMurdSon^  for  plaintiff.  The  property  in  this  sfai{/. 
being  originally  in  the  builders,  passed  from  them,  on 
their  delivering  it  in  the  J&u/ //ifff>«,  to  the  agent  of 
T.  G.Murrayi  and  then  vested  in  him,  and  the  other, 
persons  whom  he  had  admitted  to  participate  with  him. 
in- this  chattel,  as  tenants  in  common.  '  The  possession 
of  one,'  therefore^  was  the  possession  of  all,  ex  parte 
Ffym  (a),  and  the  delivery  to  one,  was  a  delivery  to  all.<^ 
The  ship4)uilder  must,  therefore,  be  considered  as  bav-i 
ing  delivered  the  ship  to  StHnger  and  Murray.  It  may 
be  said,  that  the  price  was  iiot  ascertained ;  but  that  is 
not  always  necessary  to  pass  the  property  in  a  chattel. 
It  is  only  so,  in  cases  where,  in  order  to  pass  the  pro- 
pertj',  a  delivery  is  required;  but  the  partilss  here  being 
tenants  in  •  common,  the  property  was  in  all,  and  no 
delivery  was  necessary.  Here,  if  the  ship  had  been  lost 
on  her  voyage  home^  tlie  loss  must  have  fallen  upon  the 

(a)  1  Atk.  185. 

parties 
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IS  19.        iNirties  ihlererted,  who  were  71  G^^iiumy  and  dtt 
plaintiff. '  Bat  in  this  caae,  there  is  an  actual  pavt^y^ 
nmit  of  the  priee^  and  that  is  allowed  in  aeefmii^  aad 
the  plainti£F  is  therelbtv  aetaaUy  treated  as  a  part<« 
owner;  the  ship  isddirered,  and  then  .emidejed  on 
.  their  joint  aecoant;  and  then  in  firand  of  tbi9»  Mmray 
tames  the  ship  to  be  registarod  in  hie  own  name  aad 
diatof  AilAmm.  But  if  the  property  had  oaoeirasiaiMi 
the  plaintifl^  by  the  delivery  in  the  ]&ui  Indies^  the  stth* 
Mquent  ttaauthoriaed  registration  cannot  aAot  his  ri^to. 
The  register  acts  do  not  apply  to  shipt  bailt  in  the  JKasi 
AdkSf  for  the  provisions  of  these  acts  are  there  inca- 
pable of  execution ;  there  being  no  custem^hoose  oA- 
cers  to  do  the  several  acts  required  by  those  statates* 
The  siiatlite  of  WtUam  only  applies  to  the  WM'AdUs. 
TherlMi  G.  S.  e/60.  does  not  extend  to  saQ|i«*aase^ 
because  a  ship  eoidd  not  ha  registered  ip  the  Skui  A* 
iieSf  in  the  manner  required  by  diat  act.  The  iS  G.  3. 
e.  116^  which  was  passed  long  afttr  the  traneadioD  in 
question,  for  the  first  time  proffdaa  tow  the  i^tcaBon 
of  ships  in  tfaeJBoi^  Jhdiesi  the  register  acts  most 
thereftHre  be  considered  as  containing  a  virtual  ii;a9splice 
of  all  vessels  from  Ae  <^ieration  of  those  aol%4o/ltegaa 
dteh:  requisites  could  not  be  complied  widi(  and  lie 
referrM  to  the  case  of  TuOoh  v.  Bmee^  in  the  Om^ 
in  18ie,  ^ere  dvis  very  point  was  made. 

Thtfalf  for  ddettdants.  There  waa  no  snftcieiit  saie 
in  this  case  to  convey  to  the  plai&tiUf  the  legal 
in  the  sixteenth  share.  .Tlie  matter  rssted  in . 
inent  only,  and  was  cxecoteiy.  It  was  «end^>n  agvet* 
ment  to 'sell  at  a  future  timci  viz.  when  the  ship  should 
be  completed.    It  was  not,  therefore,  an  actual  sale^  by 

which 
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«Moh  liie  legal  ktterait  in  the  dribg  scd^  psBscd .  to  the        1 81S. 

vittdbe.     Where  «  thung  sold  is'ia  existence^  ondiia  ■' 

itM  f^^sMMdn  of  |h«  fldler/Aiid  the  uic  ip  mode  bj        ag^^, 

worie^  preaeHI  eentreel^  and  the  price  peid)  the  l^gKt 

ftofBrtf  shell  peM  in  the  thii^  ioM,  eltbeugh  there  be 

MB  ec^iel  deliirecy;   Jfn^s  Matimsy  c.42.,  aad/ife^ 

i«r#  (^ ;  bot  a  cettlrectitiiiy  beeilfaer  exec^ited,  as  if  utf^ 

j^gnefttQ«hek]gelioraeeliFithf^aiid  the^do  itMne* 

duee^y^  in  ifhieh  oaie  die  poowioion  and  the  right  iu« 

tmosfaMd  together ;  «r  it  nmy  be  esEecateiy,  as  if  they 

agcee.  tb  esehange  qeoctweek;  here^  the  right  ooly 

jled  Aeir  impnaad  property  in  eadi  othei^s 

in  ndt  ift  posouBlinij  hot  in  oetion ;  far  a  contract 

jMWitiHd,  wfaiehdifim  aediiog  irom  a  fgntfi^  orareyB 

a  chose  in  poesettiotay  a  conlnict  exeentbry  etmveys 

wfyaekose  in  action;  2  JBfaei. Owifli. ft)    Hei%l^ 

ciomet^mseBSCololy;  liiedupma,ial8U,baiId^ 

at  fitlnmi,  on  aoMat  of  M»mf^  by  his  order,  and 

'  Ais  oaataMt;  tberewM  oothiag  than  in  ent* 

i  ^vUtii  Ae  eonlraat aanld  operate^  to^9«a 

Jegaljpwperty^  eU  Ae  aaatertals  fvisre  wk  fami  p«r- 

ahased^  and  the^nice  a^as  not  even  te  foe  fised  vatil  she 

ship  was  dinidwd.    Use  words  ki  tJie  receipt  <<  the 

ahip  now  WUiiq;  for  sne,''  diew  diet  a  iatura  liansfiar 

af  Ikeebare  wasaontempfaOed;  nalil  the  jhip  was  de* 

liaeredia  hSmnrmfi  agent,  it  laslod  only  in  contraot  in 

he  had  no  legal  interest  to  give^  JfiaiUtae  v. 

r  (c) ;  and  if  so,  it  is  impossible  to  oonteid,  Aat 

4ie  aodd  convey  any.    Sapposing  the  plaintiff  bad  a 

legal  isaerest,  at  what  period  did  it  commeaoe?  when 

^  ahip  was  pardy  built;  a^d  -did  it  extend  to  the 

amtmali  purchaaediroai  timelo.ttftie?)   Tiiefair  in- 

(a)  41.  ,   \h)  44t.  (e)  1  TwnJt.  918. 

fereiice 
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1819*        fei-enceto  be  drawn  from  the  facts  stated,  is,  that  the 
'       ^        substance  of  the  contract  was,  that  when  the  6bki.««K 
ngainsi        Completed,  the  plain  tiff  should  have- the  legal  title  of 
one-sixteenth  conveyed  to  him.     At  all  events,  how^ 
ever,  where  there  has  been  a  cojitract  incomplete  for 
want  of  delivery,  and  a  second  sale  of  the  sam^  thiag, 
^  accompanied  with  delivery,  the  second  shall-  be  pre- 

ferred to  the  first.  Domal's  dvil  Lauoy  book  1.  tit.  2. 
6.  3.  art:  13.  .And  here,  it  is  to  be  observed,  the  plain- 
tiff has  done  nothing,  to  get  his]  title  completed;  .the 
mortgagee  has  done  every  thing.  But  secondly,*  it  is 
against  the  policy  of  the  register  acts  to'  allow  the  .legal 
title  of  the  ship,  when  completed,  to  pass  by  such  ex- 
ecutory agreement.  /These  acts  do  apply  to  ships  built 
in  India.  The  7  &  8  RT.  3.  c.  22.,  is  confined,  to  the 
ships  of  the  buiit  o^  England,  Ireland,  or  the.colomes  or 
plantations  in  Africa^  Asia^  and  America^  belonging.to 
his  majesty,  or  which  .shall  hereafles  biD  in  the  posses- 
sion of  his  maJQBty,  his  heirs  or  successors,"  ^Tt  might 
perhaps  be  doubtful,  whether  the  jE'a5//niiff a  settlements 
•were  .included  within  the  restrictive  description  of;Cb- 
lonies  or  PlantatimiSy  used  in  this  act ;  particularly  as, 
by  the.  12  G.  3.  c.  54*  s.  3.,  «  the  United  Company,  are 
aliowed  to.build^.or  contract  for  the  building  of  any 
ships  in  India,  or  in  any  of  his  majest/s.  colonies  in 
•  America,  for  their  service.'*  And  it  is  enacted,  ^  ^^  that 
all  such  last-mentioned  ships,  which  shall  be  so.built^ 
shall,  to  all  intents,*  be  decnxed  tq  he  British  shipsJ^ 
This  question,  howeverj  arises  On  the  26  G.  8.  c.  60. 
5.1.,  by  which,  all  the  privileges  or  advantages  shall 
•hereafter* be  confined  to  such  ships  only, as  are  wholly 
of  the  built  of  Great  Britain  or  Ireland,  Guernsey, 
or  of  some  of  the  colonies,  plantations,  or,  territories, 
6  .  iu 
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in  jhiOf  Africa^  or  America^  which  now  bdongi'orat  1819. 
the  'time  of  building  such  ship  or  ve8«el  did  belong>  ^^^^^^^^ 
or  may  hereafter  belong  to  or  :be  in  possessipn  of  his  against 
majesty,  his  heirs  or  successors."  Th^  question  there- 
fore is,  .whether  CalaUta  in  the  East  Indies  is  within 
the  territories  in  Asia  belonging  to  his  majesty.  The 
East  Indian  possessions  in  the  followhig  statutes  are 
termed  ^<  territorial  acquisitions:"  The  13  G.  3.  c,  G3. 
the  19  G.  3.  C.61.,  the  20  G.  3.  c.56.,  the  21  G.  3. 
c.  65.  ss.  8.  &  39.  In  the  24  G.  3.  sess.  "i.  c.  25.,  which 
passed  only  two  years  before  the  register  act,  they  are 
stiled  in  the  title  of  the  act,  the  £r///^. possessions  in 
Indiot  and  in  the  first  section  the  territorial  possessions 
of  this  kingdom  in  the  East  Indies,  In  the  33  G.  3. 
c.  52.  they  are  called  the  British  territories  in  Indian 
The  37  G.  3.  c.  1 17-  is  quite  decisive  to  shew"  that  the 
trade  to  the  East  Indies  is  considered  by  the  legislative 
as  a  trade  to  territories  and  possessions  belonging  to . 
his  majesty  within  the  meaning  of  the  navigation  laws ; 
it  is  intitled  "  An  act  for  regulating  the  trade  to  be 
,can:icd  on  witK  the  British  possessions  inlndia  by  the 
, ships  of  nations  in  amity  with  his  majesty."  It  begins 
by  reciting  the  navigation  act,  12  Car.  2.,  and  then  re- 
cites ^'  That  it  would  be  expedient  that  ships  of  coun- 
tries in  amity  with  his  majesty  should  be  allowed  to. 
import  goods  and  commodities  to,  and  export  them 
from  the  British  territories  in  India  ;  and  it  then  pror 
ceeds  to  enact,  that  they  may  do  so  notwithstanding  the 
act  of  Car.  2.  The  53  G.  3.  c.  155.  enacts  "  that  the 
territorial  acquisitions  in  India  shall  remain  in  the  pos- 
session of  the  Company,  without  prejudice  to  the  sove- 
reignty of  the  Crown  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  in  and  over  the  same."   It  is  clear, 

there- 
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iSld.  dierafixne  Ifaat  die  Wg^fttuM  luire  coDiidmd  &•  foiT 
jBmKk  €pnipan/«  poiieisioiis  in  iiufia  attarilHMs  he^ 
feDgfaigto  iBBfmjes^i  andif  «s  thqr  iUl  nUnn  the 
flMming  of  tbe  navigatioii  hmm.  Indeed  it  wes.a  gene^ 
raUy  feedfcd  ofMaion  l^t  under  tfae  7^8  JI^'S.  dupi 
bdfltinJBidb^wereentidedtoaregisfter,  anditiresentt 
hdd  that  iSbrcl  was  a  plantation  or  colony  widiin  llw 
meaoing  of  that  stat^  so  as  to  entitle  a  ship  there  boflt 
to  have  a  plantation  register,  Beeves* s  Law  of  SUjfpit^^ 
p.  97-  There  are  also  decided  cases  in^dbe  conrts  of  kw; 
in  which  it  has  beenheld,  that  the  J5as^ /lufia  wers 
affected  by  tbe  navigation  laws.  In  Mordk  v.  Abd{a) 
an  insurance  upon  a  Danish  ship,  whidi  was  kden  at 
Calcutta  for  Copenhagen^  was  held  tobe  iHegal,  asin  con* 
traventionof  die  12  C!sr.2.,  and  in  ChaImen^.BM{Jff^ 
a  ship  was  insured  from  her  loading  port  in  the  SaU 
Indies  to  GoUitAkrgh^  and  it  appearing  that  part  of 
her  lading  was  taken  on  board  in  a  British  port  in  the 
East  Indies  /  the  Voyage  was  held  to  be  Hlegal^  and 
the  insurance  void.  Then,  if  the  Easi  Indian  possessions 
fidl  within  the  navigation  act,  they  also  All  within  the 
26  0. 8*  in  which  the  same  words  are  used ;  and  if  the 
register  acts  apply  to  this  case,  it  is  against  thdr  poUcy 
to  allow  any  person,  whose  name  does  not  appear  upon 
the. register,  to  have  a  legal  interest  in  the  ship ;  Camden 
V.  Anderson  (c),  and  Curtis  v.  Perry  {d}i  are  authorities 
to"  shew  that  the  register  is  conclusive  evidence  as  to 
thaii^l  title  where  the  ship  has  once  passed  l)y  bill  df 
sale.  An4  the  ownership  must  be  evidenced  by  the 
register, .  and  the  .register  alone,  Mestaei'  v.  Gillespie  [e) 

(■)  sBot. ipJuoe.''  ($)  f^/so<.  < 


(r)  U  Ves.  jMTi.  S21. 
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and  Exparte  YaUop.  {a)  But  if  the  argument  on  the 
other  side  were  to  prevail,  the  register  would  not  be 
evidence  of  ownership  in  all  cases ;  this  would  form  an 
exception;  and  an  exception,  toc^  that  would  let  in  all 
the  mischief  contemplated  by  the  legislature. 

Bkjiatdson^  in  reply.  The  property  vested  not  when 
the  ship  was  bespoke,  but  when  the  deUvery  took  place ; 
and  that  being  a  delivery  to  one  of  several  tenants  in 
common,  vested  the  property  in  all :  Stringer^  therefore, 
might  have  maintained  trover  against  a  wrong-doer. 
{Ba^jUy  J.  Hiere  was  no  payment  of  the  whole  price. 
The  delivery  here  was  by  a  man  who  knew  nothing  of 
the  plaintiff  to  another  who  also  knew  nothing  of  the 
plaintiff.  Hdrtyd  J.  If  thb  were  a  constructive  delivery 
to  the  plaintifil^  then  Murrajf%  lien  for  the  price  was 
gone.]  There  is  no  necessity  for  a  lien  for  thb  price 
between  tenants  in  common;  and  the  mere  leaving  the 
possession  with  the  vendor  will  not  enable  him  to  give 
a  title  to  a  second  purchaser.  By  the  law  of  England 
(whatever  the  rule  may  be. in  the  civil  law),  a  first  sale 
is  not  avoided  except  by  fraud.  Secondly,  It  is  imma- 
terial to  this  question  whether  the  East  Indies  are  to  be 
considered  as  territories  belonging  to  his  majesty;  the 
question  is,  whether  the  register-acts  apply. to  ships 
built  in  India :  if  the  requisites  of  those  acts  cannot  lie 
there  complied  with,  the  legislature  could  not  have 
intended  that  they  should  include  East-India  built 
ships.  It  is  clear  that  they  cannot  be  complied  with;  ' 
and  therefore  a  register  was  unnecessary. 

Cw\  adv.  vuU. 

{a)  15  K«,/«n.60;  * 

'  VoL.n.  S  The 
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1819.  "pjig  following  certificate  was  afterwards  sent : 

ScMimsft  We  have  heard  this  case  mrgued  by  counsel,  and 

Huftft4T.       have  considered  it,  and  are  of  opinion  that  the  plain- 
tiff had  not  any  legal  interest  in  the  ship  called  the 

CasHeHuntfy. 

C.  Abbotu 

J.  Bayley. 

G.  S..H0LROYD. 


9^^.fj^^/J...  A.//^^r/^^^'0^^ 


Saiurdof,  BuLLOCK  OgoiflSt   DODDS. 
Jafh  SSd. 

Byttowotd  T^ECLARATION    by  the   plaintiff  as    indorsee, 

m^s G.5.  against  the   defendant,  as    payee  of  a  bill    of 

M^ii^^^^  exchange,  bearing  date  the  10th  My.  1809.  Plea  first, 

tibB^ra^oAe  non-assumpsit;   secondly,  the  statute  of  limitations; 

t^MCBctixwu.  i^nd  thirdly,  that  at  the  Old  Bailey  sessions,  on  the  16th 

hiibttMio  September^  .1307,   the  plaintiff  was  tried  upon  an  in- 

Dingthera  dictRient,  (which  was  set  out  in  the  plea,)  and  duly 


fy^^^hiU    coiivicted  of  felony;  and  that  it  was  by  the  Court  con- 
^^J^'f      sidered,  that  the  plaintiff  should  be   hanged  by  the 


and tiicfcforaa  neck  until  he  should  be  dead ;  that  his  majesty,  having 

<s  not  b]r  that  been  pleased  to  extend  his  royal  mercy  to  the  plaintifl^ 

to  hu  dril  on  condition  of  his  being  transported  to  New  South  Wales 

^J^^itUm'  'or  life;  which  being  duly  signified  to  the  Court,  by  the 

^^  Su  ^^  secretary  of  states  it  was  further  considered,  that  the  plain- 

^w^  *o^«®  tiff  should  be  transported  to  New  South  Wales,  pursuant 

adly,  By  at-  to  the  statute  in  such  case  made  and  provided ;  and  con- 

penonia  pro-      eluding  in  bar  to  the  action.    The  fourth  plea  did  not 
perty  and  rights 
of  action  in  re- 
spect of  property  accruing^to  the  party  attunted,  cither  before  or  after  attainder,  are 
Tested  in  the  crown  without  office  found ;  and  therefore  attainder  may  be  weU-pIeaded  in 
bar  to  an  aotion  oa  a  bill  of  exchange  indorsed  to  the  plaintiff  after  his  attainder. 

differ 
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differ  materially  from  the  third.  Replication,  after  1S19. 
taking  issue  upon  the  two  first  pleas,  that  before  the 
cause  of  action  accrued,  the  plnintiiF  was  in  due  manner 
transported  to  New  South  Wales,  in  execution  of  the 
judgm^it.  Rejoinder,  that  after  the  plaintiff  -was  so 
transported^  he  was  unlawfully  at  large  in  jEt^land* 
Surrejoinder,  that  before  the  cause  of  action  accrued, 
his  majesty  had,  by  his  commission,  upder  the  great 
seal  of  Great  Britain,  given  authority  to  the  governor 
o^Nem  South  Wales,  by  an  instrument  in  writing,  under 
the  seal  of  the  government  of  the  territory,  or  as  he 
should  think  fit  or  convenient  for  his  majesty's  service,  to 
remit  rither  absolutely  or  conditionally  the  whole  or  any 
part  of  the  term  for  which  persons  convicted  of  felony  or 
other  offences  should  be  transported;  and  that  before  the 
.exliibiting  of  the  bill«  the  governor  of  Nem  South  Wales 
did,  by  a  certain  instrument  in  Writing,  under  the  seal 
of  the  territory,  absolutely  remit  the  reminder  of  the 
term  or  time  which  was  then  to  come  df  the  ori^nal 
sentence,  or  order  of  tninsportation  mentioned  in  the 
plea;  by  virtue  of  which  instrument,  he  was  lawfully  at 
large ;  and  concluding  with  a  traverse  of  the  allegation^ 
that  he  was  unlawfully  at  large.  The  defendant,  after 
craving  oyer  of  the  instrument  in  writing,  which  was  set 

out  verbatim  on  the  record,  demurred  to  the  surrejoinder, 

< 

and  the  pbintiff  joined  in  demurrer. 

This  case  was  argued  at  the  sittings  in  Serjeants*  Inn, 
before  Michaelmas  term,  by  Manning,  for  the  defendant, 
in  support  of  the  demurrer,  and  F.  Pollock,  contra. 
There  were  several  objections  taken  to  these  pleadings, 
but  the  only  one  upon  which  the  opinion  of  the  Court 
was  there  delivered,  and  upon  which  it  is  necessary  to 
state  the  arguments  here,  was  upon  an  objection  to  the 
replication. 

S  2  It 
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1819.  It  was  argaed  for  the  defendant,  that  as  the  plea 

shewed  the  plaintiff  to  be  a  felon  conyict,   the  re- 
plication stating  only,  that  he  had  been  transported 
in  execution  of  the  judgment,  was  no  answer ;  for  al- 
though   a  commutation   of   transportation  for  death 
operated  as  a  statute  pardon,  that  was  only  so  after  the 
period  of  transportation  had  expired ;  which  was  not 
the  case  here,  inasmuch  as  the  plaintiff  was  transported 
for  life.     The  pardon  pleaded  was   on  condition  of 
plaintiff's  being  transported ;  and  by  the  8  G.  3.  c.  15* 
such  tranqwrtation  is  to  have  the  effect  of  a  pardon 
under  the  great  seal;  but  that  term,  as  there  usedi 
must  mean  not  the  mere  act  of  beings  conveyed  to  the 
place  of  transportation,   but  the  completion  of  the 
term  of  punishment.      The  statute  iS  Eliz.  c.  7*  s.^ 
repeals  the  old  mode  of  trial  by  purgation,  and  enacts, 
that  after  clergy  allowed,  and  burning  in  the  hand,  the 
party  convicted  shall  forthwith  be  enlarged  and  de- 
livered out  of  prison,  and  under  that  statute  it  has 
been  hdd,  that  the  burning  in  the  hand  has  the  same 
effect  in  clearing  away  the  disabilities  of  conviction,  as 
the  old  mode  of  purgation  had;  and  it  is  therefore  con- 
sidered as  in  the  nature  of  a  statute  pardon.     Yet  It 
has  been.expr^ly  decided,  that  a  person  convicted  of 
felony  is  not  restored  to  his  competency  until  that  pu- 
nishment be  inlSicted,  or  until  a  pardon  under  the  great 
seal '  has  been  obtained ;  Earl  of  Warwid^s  case  (a) : 
for  letters  under  the  king's  sign  manual  cannot  be 
pleaded  as  a  pardon,  Gully's  case.  {I)     Here  the  in- 
tended punishment  of  transportation  for  life  has  not 
been  suffered,  nor  has  any  such  pardon  been  obtained. 
The  4  G.  1 .  c.  1 1  5.  4.,  which  is  a  statute  upon  the 
same  subject,  expressly  enacts,  that  where  any  offender 

(a)  5  How,SkUe  TriaU,  166.  (*)  Leach,  C^wm  Zaw,  99. 

shall 
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Biruoci^ 


«hall  be  transported,  and  shall  have  served  their  re-        1819., 
spective  terms,  such  services  shall  have  the  effect  of 
a  pardon  to  all  intents  and  purposes.' 

On  the  other  hand  it  was  argued  for  the  plaintiff,  that 
under  8  G.  3.  c.  15.  transportation  operated  as  an  abs(>- 
lute  pardon,  at  the  instanf  the  party  convicted  arrived 
in  New  South  Wales.    If  it  were  only  a  conditional  par- 
don, it  either  would  never  operate  at  all  until  the  term 
of  transportation  had  expired,  or  it  would  operate  until 
defeated,  by  the  party  being  at  large  within  the  term ; 
if  it  does  not  operate  at  all  until  the  term  is  expired, 
this  absurd  consequence  ivould  follow,  that   a  person 
transported   for    seven  or  fourteen   years,  who  died 
before  .the  expiration  of  his  tem^  would  derive  no 
benefit  irom  the  pardon,  in  relation  to' his  civil  rights^ 
so  as  even  to  enable  him  to  sue  in  the  courts  there, 
and  thus  a   person  transpbrted  for  life   could  never 
derive  any  benefit  whatever;  indeed  iii  that  case  it 
would  be  a  pardon  to  a  dead  ml^l•     If  it  be  said^ 
that  the  pardon  is  absolute  in  the  first  instance,  but 
liable  to  be  defeated  by  a  breach  of  the  condition  on 
which  it  was  granted,  the  answer  is,  that  such  does  not 
appear  to  have  been  the  intention  of  the  legislature; 
for  the  statute  expressly  enacts,  that  such  transportation 
shall  have  the  effect  of  a  pardon  under  the  great  seal; 
and  then,  in  the  very  next  sentence,  the  possibility  of 
the  oflfender's  being  at  large  within  the  term  is  contem- 
plated.   The  statute  does  not,  however,  then  render 
void  the  pardon,  which  was  the  subject  of  the  former 
sentence,  but  makes  the  being  at  large  within  the  term 
a  distinct,  substantive  offence^  punishable  with  death. 

After  an  interval  of  some  days,  the  opinion  of  the 
Court  was  delivered  at  Serjeamif  Tnth  by 

S  3  Batusy  «L 
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l&ie.  Bayley  J.    There  are  two  questi(ms  in  this  case, 

one  on  the  merits,  viz*  whether  transportation  amounts 
to  a  pardon,  so  as  to  restore  the  party  to  all  his 
rights  and  capacities,  the  other,  whether  the  facts 
should  have  beea  pleaded  in  bar,  or  in  disability  of  the 
person  only.  The  pressure  of  the  argument  on  the  first 
question  turns  first,  on  the  8  G.  3.  c«  15.,  and  on  its^i- 
plication  to  this  case;  and  secondly,  on  the  meaning 
of  the  term  transportation  as  tliere  used,  which  involves 
the  consideration,  whether  that  statute  is  complied 
with,  by  the  mere  act  of  carrying  over  the  offender  to 
the  place  specified,  or  by  his  being  carried  over  and 
remaining  there  for  the  wfade  period  of  his  sentence. 
Ijbw  upon  looking  over  the  several  statutes  applicable 
to  this  subject,  it  seems  quite  clear  that  the  mere 
canying  of  the  person  to  the  place  of  tranqx>rtation 
was  not  what  was  contemplated  by  that  act  of  parlia- 
ment; but  that  hb  being  carried  over,  and  remaining 
(here  for  the  period  of  |iis  sentence,  is  what  was  meant  by 
the  teroi  transportation  as  there  used.  The  first  act  of 
parliament  upon  this  subject  is  the  18  Car.2.  c.3. 5.2.,  by 
which  it  is  enacted,  <<  that  it  inay  be  lawfiil  for  the  jus- 
tices of  assize,  and  commissioners  of  oyer  and  terminer, 
or  gaol  delivery,  before  whom  the  offenders  mentioned 
in  that  act  shall  be  convicted,  to  transport  or  cause  to 
be  transported  the  said  offenders  into  America^  there 
to  remain  and  not  to  return."  The  22  Car.  2.  c.  5.  &4. 
give9  the  judges  of  the  court  before  whom  the  ofl^ders 
there  mentioped  shall  be  arraigned  and  condemned,  a 
power,  <<  at  their  discretion,  to  grant  a  reprieve,  and  to 
cause  the  offender  to  be  transported  beyond  the  seas, 
thens  to  remiun  for  the  space  of  seven  years,  to  be  ac- 
counted from  the  time  of  such  transportation;  and  if  he 
8  should 
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should  refuse  to  be  transported^  or  after  sudi  tranfr-        1819. 

portation  return  within  the  tioie^  then  that  he  should 

be  put  to  execution  upon  th^    judgment  so  giyea        ^akat 

agaiust  him;"  and  by  the  22  &  23  Car.  2.  c.  7*  s. 4.  it 

is  enacted,  that  ^*  in  case  any  person  or  persons  who 

shall  be  convict  or  attainted  of  any  of  the  ofiences . 

made  iebny  by  virtue  of  that  ,act,  shall  to  avoid  jud^ 

•meDt  of  death,  or*  execution  thereupon  for  such  his 

ofl^oe,  make  his  election  to  be  transported  beyond  the 

seas,  to  any  of  his  majesty's  plantations;    that  then  the 

'  justices  of  assize,  oyer  and  terminer^  gaol  delivery,  or 
justices  of  the  peace,,  before  whom  such  offender  shall 

"  be  convict  or  attaint  by  virtue  of  that  act,  and  every  of 
them  respectively,  shall  caute  judgment  to  be  entered 
agunst  every  such  ofiender,  that  he  be  transported 
beyond  the  seas  to  some  of  his  majesty's  .plantations, 
in  the  said  judgment  to  be  particularly  mentioned  and 
expressed,  there  to  remain  for  the  space  of  teven  years ; 
and  that,  in  pursuance  of  the  said  ^judgment,  the  sheriff 
or  flherifls  of  the  county  or  city  where  such.ofl^der 
shall  be  convict  or  attainted,  shall  citiijiie  the  said 
ofiender  to  be  safely  conveyed  and  eqdbarked  to  be 
transported  as  aforesaid ;  and  ifany  such  offender  shall  , 
return  into  the  kingdom  before  the  expimtion  of  the 
said  seven  years  he  shall  suffer  death  as  a  felon,  and 
as  if  no  such  eleaion^to  be  transported  had  been  made 
by  him.''  In  these  two  last  acts,  there  is  no  fixed  and 
definite  meaning  attached  to  the  term  transportation^ 
inasmuch  as  it  is  there  used  in  both  the  senses  now 
contended  for;  but  it  is  observable^  that  under  these 
acts  the  party  returning  is  to  be  remitted  to  and 
pratished  under  his  former  sentence^  which^  therefore, 
is  eonskkred  as  still  subsisting,  and  in  force  against 

S  4  **       him* 
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1^19.  him.  Then  comes  the  4  G.  1.  c.  1 1.,  which  is  the  great 
foundation  of  the  law  of  transportation:  in  the  first 
section  of  which  it  is  enacted,  that  *^  where  any  offenders 
shall  hereaftier  be  convicted  of  any  crimes  whateTer,  for 
which  they  are  by  law  to  be  excluded  from  the  benefit 
of  clergy,  and  his  majesty  shall  be  graciously  pleased 
to  extend  mercy  upon  condition  of  transportation  to 
any  part  of  America^  and  such  intention  of  mercy  be 
signified  by  one  of  his  majesty's  principal  secretaries 
of  state,  it  shall  and  may  be  lawful  to  and  for  any 
court  having  proper  authority,  to  allow  such  offender 
the  benefit  of  a  pardon  under  the  great  seal,  and  to 
order  and  direct  him  to  be  transported  for  the  term  of 
fourteen  years,  in  case  such  condition  of  transportation 
bhall  be  general,  or  else  for  such  other  term  or  terms 
as  shall  be  made  part  of  such  conditions."  So  that  it 
appears  that  in  case  of  capital  convictions,  the  Court 
have  by  this  act  the  power  to  allow  the  benefit  of  a 
pardon  under  the  great  seaL  Now^  that  pardon  must 
be  either  conditional  or  absolute,  and  in  order  to 
ascertain  which  it  is,  it  will  be  material  to  considet, 
when  it  is  to  be  considered  as  commencing.  For  if.  it 
be  absolute,  it  must  take  effect  firom  the  moment  of  the 
Court  pronouncing  the  order  for  transportation;  but 
if  it  be  conditional,  it  must  commence  firom  the  ex- 
piration of  the  time  mentioned  in  the  act  Now  the 
second  section  applies  only  to  the  case  of  persons  re- 
turning into  any  part  of  Great  Britain  or  Lrdand 
before  the  ^d  of  their  terra,  and  renders  such  offenders, 
and  such  persons  only,  liable  to  be  punished  as  any 
person  attainted  of  felony  without  benefit  of  clergy* 
This  would  not  include  the  case  of  an  escape  between 
th^  time  of  pronouncing-  the  judgment  and  the  time 

of 
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of  the  arrival  of  the  ofFender  at  the  place  of  transport*         1819. 
atioo.     So   that  if  the  pardon  were .  absolute  in  the 
first  instance,  such  escape  would  be  casus  omissus  in 
the  act,  and  such  an  offender  would  not  be  liable  to 
puni^ment :  that,  therefore,  affords  a  very  strong  argu- 
ment against  adopting  such  a  construction  of  the  act 
of  parliament,  and  besides,  as  the  second  section  does 
not  add  the  words  "  being  thereof  lawfully  convicted,** 
it  should  seem)  upon  construing  this  act  with  reference 
to  the  acts  of  Car.  2.  before  cited,  that  the  party  return- 
ing would  be  liable  to  be  executed  under  his  former 
sentence  which,  therefore;. must  be  considered  as  still  in 
force.    The  second  section  goes  on  to  state ;  **  provided, 
nevertheless,  that  his  majesty  may  at  any  time  pardon 
and  dispense  with  such  transportation,  and  allow  of  the 
return  of  the  offender;"  so  that  it  appears  that  the  trans- 
portadon  may  be  dispensed  with  after  the  party  has 
reached  the  place  to  which  he  is  ordered  to  be  trans- 
ported.    It  then  proceeds ;  ^^  that  afler  such  offenders 
shall  have  served  their  respective  terms  according  to 
the  order  of  any  such  court,  such  services  shall  ha^oe  the 
effect  of  a  pardon  to  all  intents  and  purposes"     So  that 
under  4  G.  1.  it  is  clear  that  in  all  cases  both  of  capital 
and  clergyable  felonies,  if  the  offenders  shall  have  served 
the  periods  of  their  respective  transportation,  it  is  to 
•operate-  as  a  pardon  of  the  crimes  of  which  they  were 
convicted.     But  if  the  pardon  were  immediate  on  their 
arrival  at  the  place,  the  act  could  never  have  said  that 
the  service  should  operate  as  a  pardon.     It  follows, 
therefore^  that  under  this  act  the  pardon  was  not  com- 
plete until  the  service  was  complete  also.     Then  came 
6  G.  1.  c.  23.,  which  only  gave  a  power  to  a  subsequent 
court  to  order  the  transportation  of  such  offenders;  and 

by 
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1819.        by  the  sixth  section  of  which,  for  the  first  ttm^  it  is 
— —        enacted,  "  that  if  any  person  shaE  be  at  large  in  Great 

agamti  Britain  before  the  expiration  of  the  term  for  which  he  ' 
was  ordered  to  be  transported,  and  shall  be  thereof 
lawfully  convicted,  he  shall  suffer  death."  That  act^ 
however,  does  not  materially  afiect  the  question.  Snch 
was  the  situation  in  which  the  law  stood  before  the 
passing  of  the  statute  8G.3..C.  15.  And  it  is  qake 
clear  that  no  alteration  in  the  law  was  intended  to  be 
made  by  that  act,  and  which,  besides^  was  ^plicable 
only  to  the  cases  of  prisoners  convicted  at  the  assizes.  Its 
object  was  only  to  remedy  a  particular  inconv^enc^ 
which  was,  that  if  the' king's  pleasure  were  not  signified 
during  the  assizes  the  party  was  obUged  to  remaia  ia 
prison  till  the. next  assizes  witliout  any  thing  being 
done.  That  act,  therefore,  provided  that  when  his 
majesty's  mercy  should  beextended  to  any  offender,  ^e 
Judge  before  whom  he  had  been  tried  might  on  that 
fact  being  signified  to  him  by  one  of  the  principal  secie- 
taries  of  state^  make  order  for  his  immediate  transport- 
ation. It  was  for  this  purpose  only  that  that  act  was 
passed.  It  states  indeed  that  such  transportation  shall 
have  the  effect  of  a  pardon  under  the  great  seal  for 
siich  offender  as  to  the  crime  for  which  he  or  s^e  was 
so  convicted.  But  if  by  the  words  ^  such  transportatioa" 
in  this  act  were  meant  only  the  cariying  of  the  jofiender 
to  the  place  of  transportation  it  would  produce  this 
effect,  that  an  offender  convicted  at  the  assizes  would 
thereby  be  placed  in  a  different  situation  from  a  person 
convicted  at  the  Old  Bailey.  These  words,  therefore, 
in  8  G.  3.  c.  15.,  are  not  satisfied  by  the  offender  being 
merely  carried  over,  but  only  by  his  being  carried  over 
and  remaining  during  the  term  fer  which  he  is  ordered 

to 


'Doom. 


IH  THE  Fifty-ninth  Year  of  GEORGE  111.  267 

to  be  transported,  as  has  been  shewn  to  be  the  case        1819. 

with  those  who  are  transported  under  the-provislons  of        

« 4  G.  1.  c.  11.  Under  both  acts  offenders  are  entitled,  ugaimt 
only  to  conditional  pardons,  and  the  conditions  in  both 
are  that  they  shall  be  carried  over  and  remain  there 
during  the  specified  term.  In  this  case  the  party  has 
returned  before  *  tliat  period  by  virtue  of  the  powers 
granted  under  30  G.  3.  c.  47.,  having  had  the  remainder 
of  the  term  of  his  transportation  remitted  by  the  go- 
vernor of  New  South  Wales.  This  last  statute  affords  an 
additional  reason  for  the  above  construction  of  the 
4  G.  1.  c.  11.  and  8  G.  3.  c.  15.  For  the  offender  who 
^returns  by  permission  of  the  governor  of  Netn  SoiUh 
Wales  is  only  to  have  the  same  advantage  as  if  his 
majesty  had  signified  his  intention  of- mercy  under  his 
sign  manual,  and  is  to  have  his  name  inserted  in  the 
next  general  pardon  linder  the  great  seal.  Now  if  the 
mere  transportation  to  the  place  were  ani  actual  pardon, 
this  could  not  be  done;  for  then  itcouI4  not  be  neces- 
sary to  insert  the  offender's  name  in  the  next  general 
pardon,  for  nothing  would  remain  to  be  pardoned. 
We  are,  therefore^  of  opinion,  that  the  mere  transport- 
ation to  the  place  does  not  amount  to  an  actual  pardon, 
and  therefore  that  the  circumstances  stated  in  these 
(deadings  are  not  su£Scient  to  restore  the  plaintiff  to  all 
his  rights  and  capacities,  and  that  he  still  remains  in 
the  situation  of  an  attainted  felon.  As  to  what  the 
conseqiiences  of  this  determinationttay  b^  Which  forms 
the  second  question  in  the  case,  we  have  not  yet  formed 
any  decisive  opinion ;  and^on  that  point,  therefore,  we 
wish  to  have  a  second  argument. 

The  case  w^as  iigain  argued  in  last  Michaelmas  term 
by 

Mannings 


Doom. 


268  CASES  IN  HILARY  TERM 

1819.  ,  Mannings  for  the  defendant  By  attainder,  all  the 
~         personal  property  of  the  party  attainted,  whether  in 

apnrut  possession  or  in  action,  Tests  in  the  crown,  and  that 
whether  the  right  exist  at  the  time  of  the  attainder,'  or 
accrue  after.  In  Thdoal^  &.  K  r.  15«  5.8.,  it  is  laid 
down,  that  one  outlawed,  or  attainted  of  felony,  shall 
not  have  any  action  real  or  personal,  in  any  manner, 
before  pardon,  but  after  pardon,  he  may  maintain  an 
action  upon  a  cause  of  action,  accruing  subsequently  to 
the  pardon,  and  not  before ;  -and  the  year-book  H. 
20  Edw.  S.fol.  45.,  and  29  Jss.  63.,  are  cited,  where  it 
is  stated  .to  have  been  adjudged,  that  an  outlaw  after 
pardon  may  have  an  action  for  faJse  imprisonment 
before  the  outlawry ;  but  it  is  there  also  said,  that  be 
could  not  have  any  action  ofdebt^  or  for  carrying  away 
his  goods  before  the  outlawry ;  and  for  this  reason  that 
the  right  of  action  was  in  the  king ;  and  in  5. 9.  is  cited 
the  opinion  of  the  Court  from  the  year-book  of  Edw.  3. 
f(d.  92.  and  93.,  that  an  outlaw  after  pardon  should 
have  no  action  of  account  for  money  received  after  the 
outlawry;  and  in  5.  10.,  the  year-book,  9  Hen.(L 
Jbl.  57*)  is  cited  to  shew,  that  a  lord  outlawed  shall  not 
have  after  pardon  the  rent  that  was  due  before  the 
outlawry.  These  are  strong  authorities  to  shew  that 
all  the  personal  rights  of  the  outlaw  were  actually 
vested  in  the  crown ;  and  with  this  agrees  Hawking 
Pleas  of  the  CraoMy  b.  2.  r.  49.  s.  9.,  where  it  is  laid 
down,  ^  That  all  things  whatsoever  which  are  compre- 
hended under  the  notion  of  personal  estate,  whether 
they  be  in  action  or  possession,  which  the  party  has  in 
his  own  rights  are  Uable  to  forfeiture;  and  so^  a  bond 
taken  in  another's  name,  or  a  lease  made  to  another  in 
trust,  for  a  person  who  is  afterwards  convicted  of 
6  treason 
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treason  or  felony,  are  89  mach  liable  to  be  forfeited  as        1819. 
a  bond  made  to  bim  in  his  own  naikie,  or  a  lease  in       — — 

BVLLOCK 

possessioii.''  Bractonf  lib.  3.  c.  14.  s.  12.,  is  to  the  same        agqinti 
effect;  and  his  expression  is,  that  the  person  restored 
after  attainder,  is  sicut  homo  modo  genitus.    And  Lord 
HoU  lays  down  a  similar  rule  in  BritUm  v.  Ccle  (a)  /  for 
he  there  says,  '^  that  if  an  outlaw  purchase  goods,  the 
property  is  immediaiely  vested  in  the  king."  These  autho- 
rities establish,  not  only  that  the  property  of  the  person 
aitainted^  vests  immediately  in    the  crown,   but  that 
even,  a  cause  of  action  accruing  after  the  attainder  vests 
without  office  found ;  for  the  authorily  cited  in  Theloal^ 
b.  1.  c«  15.  s,  8.,  and  5.  9.,  which  states,  that  a  person 
pardoned  may  have  an  action  upon  a  cause  of  action 
accruing  subsequently  to  the  pardon,  and  not  before, 
shews'  that  the  crown  is  entitled  to  a  chose  in  action 
accruing  after  the  attainder,  without  office  found  ;  for 
if  not,  the  party  would  have  been  remitted  to  those 
rights  of  action,  in  respect  of  which  no  inquisition  had 
been  taken.  But  even  supposing  that  an  inquest  of  office 
was  necessary,  there  is  in  this  case  that  which  is  tanta- 
mount to  it.  .  For  here  is  an  admission  on  ^the  record, 
and^no  inquest  of  office  can  so  effectually  find  and  vest 
a  tide  in  the  king  as  this  judicial  record.     For  even  in 
the  case  of  forfeiture  of  lands,  which  never  vest  in  the 
king  wiehout  office,  aldiough  held  by  the  offender  at 
the  tune  of  the  attainder,  if  it  appear  in  pleadings  be- 
tween third  parties,  that  a  forfeiture  has  accrued  to  the 
king,  no  ftirther  step  on  the  part  of  the  crown  is  ueccs;- 
sary ;  but  the  Court  is  bound,  ex  officio,  to  award  exe- 
cution for  the  king;  and  in  9  Heru  I.Jbl.  9.  b.  .,  it  is 
said,   **  I»  divers  cases,  arising  between  common  per- 

(«)  Carih,  442-     .      ,       • 
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1819.  soiifl,  for  the  advantage  of  the  king^  the  defendant  may 
plead  that  the  plaintiff  is  outlawed  since  the  last  ooik 
tinoanoe;  whereupon  the  king  shall  have  judgment 
upon  the  outlawry."  And  the  year  book  1  i  Hen.  4. 
71.  i.9  M.  12  Hen.  T.  12.a.,  T.  16  Hen.  7*  12.  a.,  and 
Pbmden  243.,  Cro.  Jac.  2I6.9  and  Oo.  Car..290.  are 
authorities  to  the  same  effect  It  follows^  therefore^ 
that  a  chose  in  action  accruing  to  a  party,  even  after 
attainder,  vests  the  right  of  action  in  the  king.  Then 
if  so,  the  attainder  in  thid  case  was  properly  pleaded 
in  bar.  Co.  Lift.  128.  b.  Gilberfs  C.P.  162.  Hage 
V.  Skinner  {a\  Peele  v.  Evans  {b\  CUrke  v.  Scroggs  (r), 
BuU  V.  Tilt  {d)j  BrcmCs  Vade  Mecum,  282. 

PoOodk  contra.  If  the '  subject-matter  in  respect  of 
which  this  action  is  ^rought  be  actually  forfeited,  it  must 
be  admitted  that  the  plea  of  attainder  is  well  pleaded  in 
bar ;  but  if,  on  the  other  hand,  it  be  only  liable  to  for« 
feiturc,  and  not  actually  forfeited,  the  plea  should  have 
been  in  abatement  only.  It  appears  indeed  from  the 
earlier  writers,  Bractany  b.S.  e.  13.,  GlanviUe,  b.  14. 
$.  3.,  Fleia,  c.  ,58.,  and  the  Mirror^  c.  4.  s.  4%,  (wbidi 
were  all  written  prior  to  the  statute  of  17  JSdto.  2.,)  that 
the  doctrine  of  forfeiture  was  carried  much  further,  and 
that  an  outlaw  or  an  attainted  person  at  that  period  for- 
feited not  merely  his  goods  and  chattels,  but  eveiy  pos- 
sible right  and  means  of  acquiring  property;  but  the 
statute  of  \T Edm.  2.  r.'16.  enumerates  several  of  the 
rights  acruing  to  the  crown  in  respect  of  attainder,  and 
expressly  enacts,  among  other  things,  diat  the  king  shall 
have  ^* omnia  catdUef*  of  felons  attainted  and  fugitives; 

(a)  Z  Lev.  29.  (h)  1  ^tp.  SIO. 

(c)  2  XtthB.  1510.  (rf)  1  Soi,  4:  Putt.  199. 

and 
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and  since  the  passing  of  that  statute  until  5Za^s  case  1819. 
44  Eliz.  {a)  forfeiture  by  attainder  or  outlawry  has  been 
held  to  extend  only  to  goods  and  chattels  and  debts  by 
obligation ;  and  in  many  cases  debts  by  simple  contract 
/have  been  expressly  held  not  to  be  forfeited  to  the 
crown.  In  Brookes  Abr.^foL  137.  i>i  1 9.  (6),  tide  Chose 
in  Action^  it  is  said  to  have  been  adjudged  by  Candisk, 
Haiti  and  Hanimer^  that  if  A.  be  outlawed,  and  J.  S. 
be  indebted  to  him  upon  bond,  and  the  debt  be 
found  by  office,  the  king  shall  have  it,  although  it 
be  a  chose  in  actipn;  but  by  HoU  and  Hammer^ 
if  it  be  a  debt  only  by  simple  contract,  and  not  by 
specialty,  the  king  shall  not  have  it;  and  for  this  the 
0OAss.pl.  1.  is  cited,  and  the  reason  given  is,  that  it 
would  deprive  the  debtor  of  his-wager  of  law,  since  no 
dan  can  wage  his  law  against  the  king.  The  same 
case  is  cited  under  the  title  Forfeiture  de  Terre,  pi.  47. 
And  under  the  title  Dette^fo.  221.  pL  47«,  this  dase  is 
put,  that  if  a  man  be  attainted  of  felony,  and  /.  ^.  be  in*  ' 
debted  to  him  upon  specialty,  the  king  shall  have  this; 
otherwise,  if  he  was  indebted  without  specialty^  and  for 
this  is  cited  49  JSdL  3.  pi.  5.,  and  the  same  reason  is  again 
given.  So  in  title  Forfeiture  de  Terre^fol.  342.  pL  26,, 
it  if  said,  that  property  of  goods  forfeited  by  outlawry 
or  treason  vests  in  the  king  immediately,  for  which  is 
cited  39i!f.  S.pl.  26*;  and  in  pi.  58.  it  is  said  to  have  been 
adjudged  per  Choke  Justice,  that  where  A.  is  bound  to 
two  by  obligation,  And  one  of  the  two  is  a  felo  de  se, ' 
that  the  obligation  is  forfeited  to  the.  king  after  office 
fbuod  (c);  and  in ^.74.  the  cases  from  the-49  Ed.3.pL  5. 
and  50  Ass.  pL  I.  are  cited  again ;  and  in  pL  107*  it  ;s 
laid  down,  that  an  outlaw  shall  forfeit  a  chos^  in  action 
as  a  debt  by  specialty ;  otherwise  of  a  debt  by  contract, 

(a)  A  Rep.  95,  {b)  Ed.  1576.  .(c)  8  E.  4.  4. 

or 
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1819.  or  damages  in  trespass  and  the  like,  and  the  king  shall 
have  the  action  of  detinue,  and  upon  obligation  in  re- 
spect of  the  outlaw,  for  which  are  cited  4  H.  7-  pi*  1 7f 
49 Edw.  S.pl. 5.,  and  16 Edxo, is.pl.  4.;  mdinpl.  120.  it 
is  laid  down,  that  a  guardian  in  socage  shall  not  forfeit  the 
com  upon  the  land  of  the  heir  by  his  attainder;  and 
so  in  title  "  Office  d^vant  EscheafoTj*  pi.  45.  after 
stating  cases  where  the  king  is  entitled  without,  office^ 
then  follows,  "  eadem  lex  videtur  des  biens  mouvables." 
In  iSj/eTf  262.,  it  was  the  opinion  of  the  two  justices  that 
a  simple  contract  debt  of  a  felo  de  se  diould  not  be  for^ 
feited ;  and  in  WoUey  v.  Bradwellj  T.  39  Eliz.  (a),  it  was 
held,  that  simple  contract  debts  were  not  forfeited 
by  outlawry ;  and  Shaw  v.  Ctdteris.  (J)  JH  43  and  44 
Eliz.  is  to  the  same  effect.  Reeves^s  Hist,  of  the  English 
LaWf  vol.  ii.  pp.  21. 24.,  and  vol.  iii.  p.  140.,  shews,  that 
this  was  then  considered  as  Jaw ;  and  in  Markham  v.  Pite% 
case  (c),  T.  30  Eliz.^  it  was  holden,  that  outlawry  was 
not  a  good  plea  in  debt  upon  a  contract,  trespass,  bat- 
tery, or  imprisonment;  for  such  things  the  king  shall 
not  have  by  outlawry;  and  although  outlawry  was 
said  to  be  a  good  plea  iu  bar  to  assumpsit  on  a  quantum 
meruit,  in  Webb  v.  Moore  (dj,  2  &  3  Wilt,  and  Mary^  9., 
yet  it  does  not  appear  that  any  judgment  was  afterwards 
pronounced  upon  that  case.  The  first  case,  therefore, 
where  it  was  held  that  debts  by  simple  contract  were 
forfeited  to  the  king  by  outlawry,  was  Slad^s  case  (r ), 
and  that  is  at  variance  with  all  the  other  cases  which 
are  recognised  in  Belle's  and  Brookes'  abridgments.  The 
weight  of  authority,  therefore,  greatly  preponderates 
in  favour  of  the  proposition,  that  a  simple  contract  debt 
does  not  vest  in  the  crown  by  attainder  or  outlawry; 

(o)'  Cro.  Elix.  575.  (6)  Cn.  EHz.  851.  (c)  5  Leon,  205. 

{d)  iV^nir.  282.  («)  4  Mep,  9S. 

for 
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for  there  is  no  distinction  in  this  respect  between  out-         J  819, 
lawry  in  civil  actions  and  attainder  in  criminal  proceed-        — 

.       -  Bullock 

ings.     And  if  a  maple  contract  would  not  vest  m  the    -     o^ama 

crown  at  ail  it  becomes  unnecessary  to  argue  that  it  will 

not  vest  before  office  found. 

Manning  in  reply  referred  to  Siaunfordf  Prero^ 
gaim,  fol.  45«,  where  it  is  laid  down  that  under  the 
word  catalia  is  comprised  a  right  of  action  to  goods  as 
where  goods  be  taken  away  wrongfully  from  the  felon 
or  where  one  is  indebted  to  the  felon  by  obligation,  or 
is  accountable  to  the  felon^br  any  receipts  or  otherwise. 

Cur.  adv.  vtdt. 

Absott  C.  J.  in  the  course  of  this  term  delivered  the 
judgment  of  the  Court.  This  was  an  action  brought  by 
die  plaintiff,  as  indorsee,  against  the  defendant,  as  payee 
of  a  bill  of  exchange,  bearing  date  the  10th  Jidy^  1809. 
The  defendant  pleaded  (inter  alia)  that  at  an  Old  BaUey 
anions,  hoiden  on  the  16th  September^  I8O7,  the 
plaintiff  was  convicted  of  felony,  and  received  judgment 
of  death;  and  the  plea  proceeded  further  to  state,  that 
bis  majesty  having  been  pleased  to  extend  his  royal 
mercy  to  the  plaintiff,  on  condition  of  his  being  trans- 
ported to  Nern  Sondh  Wales  for  life,  and  such  pleasure 
baving  beoi  signified  to  the  Court  *by  one  of  the  secre- 
taries of  state,  it  was  further  considered,  that  the  plain- 
tiff should  be  transported  to  Nen^  South  Wales  for  life, 
acooiding  to  the  statute.  It  is  difficult  to  understand 
why  this  was  added  to  the  plea,  the  attainder  being  die 
only  thing  material  for  the  defendant.  To  this  plea  the 
plpinriff  replied,  that  before  the  cause  of  action  accrued^ 
be  was  in  due  manner  transported  to  New  South  Wales, 
in  execution  of  the  judgment.  To  this  replication  the 
Vol.  II.  T  defends 
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1813*       .defendant  rgoined,  thfit  after  the  plaintiff  hadbeon  ap 
transported,  he  was  unlawfully  at  large  in  England* 
Aiad  to  this  rejoinder  the  plaintiff  siirrgoined^  that  be- 
fore the  cause  of  action  accrued,  his  majesty  bad,  by 
his  commission  under  the  great  seal,  given  authority 
to  the  governor  of  New  South  Wales,  by  an  instrument 
in  verking  under  the  seal  of  the  government  c^the  ter- 
ritory, or  as  he  should  think  fit  and  convenient  far  hja 
roejest/s  service,  to  remit  either  absolutely  or  condi- 
taotially,  the  whole  or  any  part  of  the  term  or  time 
for  which  oflfenders  should  be  transported ;   and  tbw 
jthe  plaintiff  proceeded  to  all^,  that  before  the  ex- 
hihitiug  of  bis  bill,  the  governor  of  New  South  WaleSf 
by  virtue  of  the  said  authority,  did,  by  an  instrument 
in  writkig,  under  liie  seal  of  the  territory,  ahsoUtdy 
remit  the  remainder  of  the  term  which  was  then  tp 
oome  of  the  original  order  of  transportation  mentianed  in 
the  pleai  by  virtue  of  which  instrument  be  was  lawfiitty 
atlaige;.  and  then  he  condnded  with  a  trovers^  that  he 
waft  unlawfully  at  Urge,  as  alleged  in  the  rgoindacw 
Upon  this,  the  ddendant  prayed  oyer  of  the  isiitra^ 
ment  in  writing,  and  set  it  out  veHaatim  on  the  teoord^ 
«Bd  then  demurred  to  the  sutrgoinder,  and  the  pbdntiff 
joined  in  demurrer.    There  is  another  series  of  plepdiag 
on  the  recGfd,  httle  differing  in  form,  and  not  at  aft  in 
substance,  ^m  that  whidi  has  been  menUoned.   Vfott 
these  pleadings,  many  questionswere  raised;  bai  at  length 
(he  case  appeared  to  resolve  itself  into  ^wo  questioiiB  ei 
friistance.    First,  whether  the  transportation  or  actmd 
conveying  of  the  person  of  the  pkinliff  to  New  South 
Wales  operated  as  a  present  and  immediate  pardonf. 
and  an  immediate  reiitoration  to  all  civil  rights,  as  wa^ 
contended  by  the  replication.    And  supposii^  it  did 
not,  then,  secondly,  whether  the  attainder  of  the  plain* 

tiff 
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fiff.^aft  prpperly  pleadable  in  bar, -or  ought  to  Imv^  1819. 
been  pleaded  in  disability  only,  to  this  actioi^  fooQd^  ^HIL 
on  %  p0-sonal  demand,  accruii^  <^ier  th^  attainder.  igonuf 
The  c^ae  was  first  ^vgu^  at  Seiy^atats'  Inn,  before  my 
Brothers  ^n^^  Holroy^  and  myself;  and  my  Pix>- 
tl^er  Boylq/  there  delivered  our  Mnai;iimous  op^i^qi^ 
upon  the  first  question  against  the  plainti£P;  namelyi 
thjit  the  transportation  did  not  pfyerate  as  a  present  i^nd 
immediate  pardon  \  ipd  we  desired  the  second  qoea- 
tipn  to  be  again  argued,  which  was  accordingly  dpne 
in  t}ie  ]f|st  tef'm.  .  UpoQ  consideration^,  ^re  are  of 
opjoioPf  Ib^t  the  attainder  of  (he  plaintiff '  ims  pro- 
perty'pleadable  ifi  bar.  An  attainted  person  is  cpn- 
fl4^red  m  law  as  one  civiliter  mortuua.  He  may  ac- 
(|mre^  but  he  cannot  retain ;  he  may  acquire,  not  by 
lepon  of  aqy  capacity  in  himself  but  because  if  a 
gift  be  niade  to  hiip,  tbfie  donor  cannot  make  his  own 
i|Gt  ydd,  and  reclaim  his  own  giflr;  and  as  the  donor 
oimnot  do  this,  i^  the  attainted  donee  cannot  enjoy, 
tbe  thing  given  vests  in  the  crown  by  its  prerogative, 
tbeie  being  no.  other  person  in  whom  it  can  vest.  Tbe 
kun^  CQ90sel  for  the  plaintiff  did  not  deny  this,  as 
to  1m^  and  corporeal  chattels  and  debts  by  obligation, 
hot  ooptei^ed,  that  the  word  catalla,  in  the  statute 
11  J^ip..2.  e.\^.^  tuust  be  ui^deratpod  of  corporeal 
ehatlela  only,  and  debts  by  objjgation,  and  had  not 
been  cfunjed  fiiitheifi  down  to  the  time  of  Elizabeth  / 
and  tl^^  the  ^ubseqq^nt  cas^  in  which  it  had  been 
deq^ded  tbsl  choses  ia  action,  oc  debts  by  sin^^le  con- 
tract, were  forfeited  for  feloiiy  or  outlawry,  wer (*  not 
jr^mfkXj^  by  law.  And  in  ^Mpjpprt  of  thif,  th(^  ognpion 
of  ihfi  ^o  ju^iiQ^  in  t)ie  9  &iz.,  Ihier^  2^^  acKi  some 
older  authorities  in  the  year  bpoks,  were  quoted  and 
T  2  relied 
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1819.  relied  on,  in  which  that  opinion  was  entertained,  upon 
the  technical  reason,  that  the  debtor  wonld  be  thereby 
ousted  of  his  law*wager.  These  authorities  are  all  re- 
ferred to  in  support  of  the  second  objection,  taken  in 
Slad^%  case,  4  Co.  93. ;  but  the  objection  did  not  con- 
clude from  them,  that  the  felon  or  outlaw  should  have 
the  debt,  but  that  the  debtor,  by  the  judgment  of  the 
law  should  be  rather  discharged  of  his  debt,  than  los^ 
the  benefit  of  his  law-wager.  And  therefore,  supposing 
these  opinions  to  be  corriect,  they  would  not  enable  the 
plaintiff  to  maintain  his  action,  but  would  cather  shew,' 
that  in  judgment  of  law,  the  defendant  was  wholly  dis- 
charged and  answerable  to  nobody.  At  the  conclusion, 
however,  of  the  report  otSlade^s  caae,  it  will  be  found 
that  those  authorities  were  not  acknowledged,  and  the 
better  opinions  in  other  books  there  referred  to  are 
mentioned ;  the  uniform  practice^  and  a  late  decision 
of  the  Ck)urt  of  Exchequer  are  also  mentioned;  and 
from  that  time  to  the  present,  debts  by  simple  contract 
have  been  constantly  seized  into  the  king's  hands  upon 
outlawry.  Indeed  the  words  bona  et  catdlat  jointly  or 
separately  in  our  ancient  statutes  and  law-writers,  de- 
note personal  property  of  every  kind,  as  distinguished 
from  real.  Thus  Magna  Charta^  c.  18.,  which  provides 
that  the  king's  debt  shall  be  first  paid,  and  the  residue 
remain  to  the  executors  of  the  debtor,  uses  the  words 
bona  et  catalla ;  and  under  a  writ  of  diem  clausitex- 
trcmum,  debts,  whether  l^  specialty  or  simple  contract, 
arc'always  found  and  seized  into  the  king's  hands; 
and,  if  necessary,  a  scire  &cias  issues  to  enforce  payment 
of  them.  So  the  statute  31  Ed.S.  stat.  I.  c.  11., 
which  is  in  French^  directs  the  ordinary  to  depute  the 
next  friends  of  an  intestate  to  administer  his  gooids,' 
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biensj  and  then  proceeds  to  enact  that  tbe  persons  de>         1819. 
puted  may  have  a|i  actipn  to  recover,  as  executors,  the 
debts  due  to  the  intestate. 

For  these  reasons,  if  the  case  had  rested  upon  the 
plea  and  replication,  it  would  appear  that  the  plabtiff 
had  no  property  in  the  bill  of  exchange,  and  could  not 
sue  upon  it     By  the  subsequent  pleadings  it  appears, 
that  before  the  action  brought,  the  governor  of  New 
South  Waletj  had  (as  by  law  he  might)  absolutely  re- 
mitted  the  remainder  of  the  plaintiff's  term  of  trans- 
portation, but  it  is  not  alleged  as  it  ought  to  have 
been,  if  the  fact  w:as  material  and  true,  that  this  re* 
mission  was  made  before  the  indorsement  of  the  biH 
of  exchange  to  the  plaiiitifl*.     The  remission  has  by 
the  Stat  SO  G.  3.  c.  17.  the  same  effect  as'  the  signifi- 
cation  of  his  majesty's  royal  intention  of  mercy  under 
his  sign  manual;  and  the  name  of  the  party  is  to  be 
inserted  in  the  next  general  pardon,  which  shall  pass 
under  the  great  seal.     It  is  not  put  by  the  statute  upon 
the  footing  of  a  completion  of  the  term  of  transport- 
ation, nor  considered  as  a  fulfilment  of  the  condition 
upon  which  the  capital  punishment  was  originaHy  r^ 
Bsitted,  so  as  to  entitle  the  party  to  that  pardon  which 
is. mentioned  in  24  G.  3.  c.  56.,  but  its  utmost  effect  is 
to  entitle  the  party  at  a  future  time  to  have  a  new  and 
distinct  pardon  to  (^rate  from  that  time,  without  any 
relation  to  his  original  transportation,  or  to  the  act  of 
remission,  and  in  the  mean  time  to  stand  as  a  person 
with  a  sign-manual  pardon.      Now  the  intention  of 
mercy  signified  under  the  sign  manual,  has  not  the 
legal  effect  of  a  pardon  under  the  great  seal;  and  in 
general  a  pardon  under  the  great  seal  does  not,  with- 
out words  of  restitution,   enable  the  grantee  to  sue 
T  3  upon 
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IB19.  vpoh  an  obligation  whid)i  had  vested  in  the  king  by 
his  attainder.  It  is  not  necessary  for  as  to  say  what 
will  be  the  effect  of  a  pardon  under  the  great  seal,  to*  A 
person  in  the  plaintiff's  situation  with  reference  to  a 
demand  like  the  priesent  If  such  a  pardon  shaD  hutB 
the  eflect  of  enabling  the  })biintiff  to  sue  upon  this  bili^ 
it  will  confer  upon  lum  a  new  right  of  action,  to  which 
our  judgment  in  this  case  will  be  no  bar.  For  these 
Treasons,  we  who  heard  the  argument  'are  of  Ophlfb^ 
that  the  judgn^nt  muist  be  given  for  the  defendant; 
Utid  my  Brother  Besi^  whb  has  taken  the  trouble  i6 
Itfok  into  the  papers  azid  consider  the  che,  agM£* 
'^irith  ui  in  this  opinion. 

Judgment  for  the  defendant  upon 
the  third  and  fourth  pleas. 

See  S  ML  Ahr,  17S.  fit  Pftrog*   de  Roy  Var^iok.     - 

Aaurda^f  WlLlES  OgOinSt  BrIDGEB. 

Jon.  89d. 

AjM^^«  T^^^^^^®  *^'  ^^^'^   *"*  *^^   miprisonmc«L 
h^  require  P)ea  Aoit  Milty.     This  caute  was  fried  jbH  the 

nnetyoftfie  ° 

ifors        Spring  assiaesy  1817)  for  tbecoittitv  of  Sussex^  faefoi^ 


acoording  to       M^.  Sefijeant  Bosanquet.    It  applared  in  evM^mS^  thiirt 

hit  discredoii, 


the  ^jliAntifl^  a  genliemim  farming  his  owta  etftate  at 
^to'tfa?^  Lancirig^  in  thiit  county,  Was  brought  before  l3be  de- 
»«^7*  iendatat,  ^  justice  of  thepeace,  acting  in  and  for  llDtt 
tsounty,  by  Virtue  of  a  watrant  under  the  hand  aild  seti 
*df  the  defendant,  directed  to  A^  high  cOiistabie  of 
Br^htfdtd^  m  the  said  county,  granted  Oh  the  infona- 
Mion  anfd  domphint  upon  oatli  dfjanies  Martin  Udyd^ 

esquire, 
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esq^ive,  in  order  to  the  plakitiff 's  finding  surety  to- 
i^ttrab  the  Idiig  and  all  his  subjects,  and  in  particular 
tawBrds  James  Martin  Uoyd^  That  on  hearing  the 
eomplainty  the  defendant  required  the  plaintiff  to  find 
taipety  for  keeping  the  peace  for  two  years/ himself  in 
50O2.»  and  two  sureties  in  250/.  each.  That  the  plain- 
tiff thai  offered  to  enter  into  the  security  required 
of  hifii  for  5OO/.9  and  had  one  surety  ready  to  join  him 
in  the  sum  required,  namely  250/. ;  but  not  being 
'protided  with  a  second  surety  in  that  sum,  he  was 
on  the  2d  day  of  October^  committed  to  the  custody. 
iX  the  high  constable,  by  another  warrant,  signed  by 
the  defendant,  to  the  tenor  and  effect  following: 
<<  Suaex^  to  wit  To  the  <:KMistablc  of  the  hundred  of 
Brighifordy  in  the  said  county,  and  to  the  keq)er  of  the 
house  of  correction  at  Peiworthf  in  the  said  county : 
wbertos  WUUam  WilleSy  of  Lancing^  in  the  said  county, 
yeoman,  is  now  brought  before  me,  Henry  Bridget^  esq., 
one  of  the  justices  of  oui*  lord  the.  king,  assigned  to 
keep  the  peace  in  and  for  the  said  county,  requinng 
kirn  to  find  suflScient  sureties  to  be  bound  with  him,  in 
a  recognizance  for  his  keeping  die  peace  towards  oui^ 
aiid  k>rd  the  king,  and  all  his  liege  prople,  atid  espe» ' 
*  rialiy  towards  James  Martin  Uqyd^  of  Lancing^  esq., 
one  other  of  the  justices  of  our  lord  the  king,  assigned 
Co  keep  the  peaces  in  and  for  the  siiid  county;  and 
whereas  he  the  said  William  WUUs  ha«h  reused,  and 
doth  now  refuse  to  find  suck  sureties  befeite  «ies 
these  are^  therefore,  in  the  name  of  our  said  lord  the 
kitig,  to  command  yoH,  the  said  constable^  forthwi^  to 
Mfavey  the  said  JVUUam  WiUes  to  the  house  of  eor^ 
TCcdon  at  Petnor^  in  the  said  covaty^  afod  to  ddhir 
him  to  the  keeper  thiareof  together  with  Aia  pw 

T  4  cept;^ 
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id  1 9*        cept;  and  I  db,  in  the  name  of  our  said  lord  tlJe  king, 
'  hereby  command  you,  the  6aid  keeper,  to  receive  the 

^against  said  William  WiUes  into  your  custody,  in  the  said  hcnne 
of  correction ;  and  him  there  safely  to  keep^or  the  space 
qfiwoyears^  wdess  he  shall,  in,  the  mean  iime^frid  such  sure- 
ties as  afotesaid^for  his  keeping  the  peace  tauMtds  cur  said 
lord  the  kitigj  and  all  his  liege  people,  and  espeeialfy  to- 
loards  the  said  James  Martin  Lioyd,  Jor  the  space  of  two 
years  from  the  date  hereof.  On  the  following  day,  tlie 
plaintiff  having  been  conveyed  in  custody  as  afof^said 
to  Arundel,  in  the  same  county,  on  the  way  to  the  said 
house  of-correction*at  Petworth,  was  admitted  to  bail  by 
several  justices  of  the  peace  for  the  said  county,  and  en- 
tered into  a  recognizance  before  the  said  justices^  aceord*- 
ing  to  the  exigency  of  the  said  warrant,  himself  in  500/., 
and  two  sureties  in  250/*  each  respectively,  for  keeping 
the  peace  towards  the  king  and  all  his  li^  people,  aiid 
especially  towards  the  said  Ja^es  Martin  LUydy  for  the 
space  of  two  years  from  the  date  of  the  said  warrant. 
The  jury  found  a  verdict  for  the  plaintiff  for  405.,  the 
learned  judge  reserving  for  the  opinion  of  this  Coait 
the  legality  of  the  warrant,  under  which  the  plaintiff 
was  committed.  Upon  motion,  this  Court  ordc^red  that 
a.  case  should  be  stated  for  their  opinion,  upon  two 
points :  first,  whether  the  warrant  of  commitment  wa& 
legal ;  and,  secondly,  whether  the  action  would  lie 
against  the  defendant,  being  a  justice  of  the  peace^ 
under  the  circumstances  above  stated. 

Knmfys,  for  the  plaintiff.  The  warrant  of  commit- 
ment was  in  this  case  illegal,  inasmuch  as  a  justice  of  the 
peace  has  no  authority  to  bind  over  a  party  to  keep 
the  peace  for  a  time  certain,  but  only  to  the  next  ses«* 

sions« 
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^dDs.    Hawkins^  it  is  true,  lays  it  down   (although         1819. 
doubtfiolly)  that  he  may  do  so.  (a).  For  be. says.  "  If  it        — — 

WlLLXi 

btt  taken  in  pursuance  of  a  writ  of  supplicavit,  it  must  agcmti 
be  wholly  governed  by  the  directions  of  such  writ;  but 
if  it  be  takep  before  a  justice  of  peace,  upon  a  complaint 
below,  it  seems  that  it  may  be  regulated  by  the  dis- 
cretion of  such  justice^  both  as  to  the  number  and  suf- 
ficiency of  the  sureties,  and  the  largeness  of  the  sum^ 
and  the  continuance  of  the  time  for  which  the  party 
shall  be  bound,*'  and  for  this  he  quotes  the  authority 
of  Lambard  andDaUan.  But  it  is  observably  that 
Hamkins  himself  5.  i().,  immediately  adds,  <<  However, 
it  seems  to  be  the  safest  way  to  bind  the  party  to  np* 
pear  at  the  next  sessions  of  the  peace;"  and  in  s.  18* 
he  says;  **  that  if  it  be  taken  on  a  complaint  below,  it 
must  be  certified  to  the  next  sessions  of  the  pe^oe,  by 
force  of  3  Hen.  7*  c.  L,  that  the  party  so  bound  may 
be  called ;  and  if  he  make  de&ult,  it  shall  be  recorded, 
and  the  recogniasance  certified  into  one  of  the  courts  at 
WestmnsterJ*  It  is  clear,  therefore^  at  all  events,  that 
the  defendant  has  here  deviated  from  the  safer  and 
better  way.  But  the  authorities,  quoted  by  Hawkins  by 
no  means  support  the  proposition  laid  down  by  him. 
Lombard^  in  his  Eirenarcha^  lib.  1.  c.  16.  (i),  lays  it 
down,  that  a  justice  of  the  peace  may  copiraand  surety, 
either  as  a  minister,  where  he.  acts  under  a  writ  of 
supplicavit,  or  as  a  judge  by  virtue  of  bis  commissioli. 
And  the  conclusion  of  the  warrant  in  both  these  casts 
is  precisely  the  same ;  **  that  if  the  party  refuses  to 
^ve  surety,  then  he  shall  be  committed  to  gaOl,  until 
he  do  so,  that  he  may  be  before  the  justices  of  the 

(a)  Book  1.  c.  6a  «.  16,  (b)  F.  89.  edit  1588. 

peace 
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1819.  peace  at  the  next  scssioiu^  there  to  aBMrer  for  hfo 
contempt,  &c"  The  pasoage  referred  to  by  Htmkin9^ 
will  be  found  p.  109.9  end  is  aft  follows :  —  •<  If  the  jh»- 
tice  of  the  peace  deal  in  this  matter  as  a  judge,  and  by 
virtue  of  his  commission,  then  the  nomber  of  the  ser^ 
ties^  the  sum  of  their  bond,  their  suffitjency  in  goods 
or  lands,  the  time  how  long  the  party  shall  be  bounds 
and  snch  oth^  chrcumstances,  are  referred  wholly  t^ 
his  own  consideration/'  And  for  this  he  quotes  the  au«- 
thdiity  of  MarraWf  a  Master  in  Chanceij,  who  wrote 
on  thn  sul^ect,  in  the  18  Hen.  7^  and  die  MSL  of 
whose  woiIl  is  said  to  be  still  preserved  in  LbicoUsItm 
library.  DaUon  (a),  in  his  Comnify  Justice^  'says,  ^  that  a 
justice  may  take  a  recogAicance^  md  bind  the  par^  to 
keep  the  peace  for  one  year»  or  for  a  l<mger  Ane  by 
his  discretion;  yea,  he  may  bind  the  pady  during^Us 
lifo ;"  and  for  this  he  quotes  Marrcnfw  sikth  seadiag^ 
In  lact,  thewhole  of  this  law  rests  upon  Marrcmf^  sde 
authority.  Now  Mamnfik  authority  is  much  weakened 
by  several  passages,  where  Lambard  difiers  from  him. 
These  will  be  found  in  Eirenarehaj  pp.  93.  99.  1  IS.  b 
this  tn^  former  of  these  passages,  he  points  out  some 
great  mistakes  of  MarrOBfn  on  this  subject ;  and  in  the 
llBt,  he  says,  <<but  for  the  better  eschewing  i>f  error 
andhaid  dealing  m  making  this  recognisance  of  the 
peaoe^  it  is  good  to  use  die  received  form,  which  is 
Ikas,'*  and  he  then  subjoins  the  form  of  a  recognizance^ 
bnding  the  party  over  to  appear  at  the  next  sessions^ 
there  to  do  what  the  Court  then  shall  award.  So  that 
from  this,  it  clearly  appears,  that  the  opimon  of  Lam^ 
bard  was,  thiit  the  power  was  so  limited.    JtJaUbn  als(% 

(ff)  a^  lis.  p.  393.  edit.  1727. 

6  after 
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sdter  stating  Marram^  opitiion,  afterwards  adverts*  id:        1819. 

the*^  Hen.  7.  c.  1.,  attd  %ays,  **  whereby  it  may  seem       

that  evety  weca^bsaxite  taken  for  the  peace  now  ought        against. 
to  be  to  appear  at  the  neixt  sessions."    Now,  if  the  )aAr 
were  as  contended  for  by  the  defendant,  for  what  pur- 
pobe  conld  the  jo^Fce,  in  compliance  with  the  3  Hen.  f. 
V.  1.,  certify  the  recognizance^  or  how  could  the  party 
be  called  on  it,  and  his  default  recorded ;  for  he  would 
be  in  custody  under  the  warcfint  committing  him  for  a 
-specifid  tim6,  and  so  ccfuld  not  appear.     This  shews, 
thenefor^  strongly,  that  such  a  warrant  is  ill^al ;  be^* 
'  ^ides,  ^e  MiMy  for  the  peaces  and  that  for  good 
fodiav!ofi!tr,  a^  ty  Lombard  and  DiOtan  put  on  ^ 
stoe  Ibuhdatiibn.    And  widi  respect  to  the  latter,  Loid 
Hide  Mys(a),  ^'the  statute  34  EAw.  3.  c.  1*  gave  the 
^sticGls  ^ower  to  appr^elnd  malefkctors,  and  to  eomaiit 
thiem  to  dnstody,  'ov  to  bind  them  to  their  good  be- 
tiaviour,  tvhich  was    not  intended  perpetual,  but   in 
Datai^  of  Wl,  to  appear  at  such  a  day,  at  their  ses- 
sions ;  abd  in  the  lAean  time  to  be  of  good  behavioui^' 
Croinpt(M  (%)  lays  it  down,  that  a  justice  n^ay  bind  over 
to  }sAep  the  p6aoe,  tod  to  appear  at  the  next  general 
sessions.    Pulton  (c)  also  is  to  the  same  efiect.    And 
in  all  thesis  t)o6ks,  dier6  is  a  uniform  course  of  pre- 
dbdents  to  be  found,  setting  out,  that  the  party  bound 
shall  appear  iat  the  tiesii  sessions.   Then,  if  Che  reason 
of  ihe  thing  be  considered,  it  will  appear  that  il[whr€f6f% 
authority  is  not  entitled  to  much  weight.    For  he  says 
'^  that  a  justice  may  t>incl  for  hte.''    So  that  the  bill  of 
rigfa'ts,  which  said  th'al'^excesifiv^  bail  should  not  be  it' 
4^ed,  VOuM  bie  infringed  \xf  this,    ^dt  bail  may  be 

(a)  VoL  9.  p.  ISO.  e^  le,  (^)  J>.  19^  «b  edit.  1006. 

(c)  P.  18.  a.  edit  1610. 

(   excessive 
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18if>.        excessive  in  duration  as  well  as  in  amount.     In  Bes  v« 
"""■""        B(/a)es  (fl),  it  was  doubted,  wliether  even  the  Court  of 

WiLLKS 

ngainsi  King's  Bench  could  bind  for  xt\oTe  than  one  year: 
jet  if  a  single  justice  of  the  peace  could  bind  for  life, 
Jt  would  be  very  strange  that  any  such  doubt  could 
be  entertained.  The  warrant,  therefore,  was  in  this 
case,  illegal.  On  the  second  point,  he  cited  Morgan 
v.  Hughes,  {b) 

Taddy  Serjt,  for  the  defendant   This  case  depmds  on 
the  authority  given  to  justices  by  their  commission,  by 
which  they  are  empowered  to  cause  to  come  before  them 
all  those  who  to  any  of  the  people  concerning  their 
bodies  or  bumping  of  their  houses  have  used  threats  to 
find  sufficient  security  for  the  peace  or  their  good  be- 
haviour, and  unless  they  do  so  to  commit  them  to  pri- 
son.     The  power  is  general  to  cause  them  to  find 
sufficient  security.     The  question,   therefore^   of  the 
sufficiency  both  as  to  the  sum  and  the  duration  must  be 
left  in  their  discretion.     And  it  is  to  be  observed  that 
.in  all  the  precedents  the  commitment  is  general,  viz; 
that  he  be  committed  till  he  willingly  do  the  same.     It 
is  true  there  is  also  a  clause  so  that  he  may  appear  at 
the  next  sessions  to  answer  for  the  contempt,  but  he  is 
not  committed  to  the  next  sessions.     Besides,  it  is  to  be 
observed,  that  the  conclusion  of  the  warrant  in  the  case 
of  the  writ  of  supplicavit  is  precisely  the  same^  and  yet 
in  that  case  it  is  clear  that  the  time  for  which  the  party 
may  be  bound  may  exceed  the  next  session,  for  firom 
the  form  of  the  writ,  as  given  Rig.  Bnv.Jid.  9.,Mt  ap- 
pears that  the  power  to  commit  is  there  general.    The 

.   (a)  ]  TfrmlUp.  ^96«  W  2  Tem*  lUp.  2S5.. 
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precedent^  therefore,  are  not  of  great  authority,  and  are         1819. 
rather  use/hi  for  safe  conduct  than  for  establishinff  any  ' 
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point  of  law.     Then  Marraaf^  authority,  which  is  co-         agamtt 
pied  into  all  the  text  writers,  is  uncontradicted  and  ex- 
press on  the  point.    And  the  circumstance  of  La7nbard*% 
differing  with  him  in  the  passages  cited  rather  strength- 
ens it   For  from  this  opinion  Lambard  does  not  express 
any  dissent  at  all.     As  to  the  statute  3  Hen.  T.  c.\.  it  is 
to  be  observed  it  is  merely  directory;  and  DaUon  {a) 
says,  that  if  the  recognizance  be  to  appear  at  any  other 
sessions  after,  (and  not  at  the  next,)  it  is  good.     The 
same  law  is  laid  down  in  CrompioHf  p.  141.  d.         Now 
if  the  party  may  pass  over  the  first  sessions  the  whole 
argument  on  the  other  side  falls  to  the  ground.     With 
respect  to  the  dictum  of  Marrcno  that  it  may  be  for  life, 
it  is  to  be  observed  Lambard  does  not  state  it  so :  he 
only  says,  that  according  to  Marrow  the  time  is  in  the 
discretion  of  the  justice ;  and  that  limitation  of  Marrows 
opinion  wiU  be  quite  sufiicient  for  the  defendant  in  this 
case.      On    the    second    point  he  cited  Ackerley  v. 
Parkinson.  (&) 

Cur.  adv.  vulL 

Abbott  €.  J.  now  delivered  the  judgment  of  the 
CJourt.  This  case  was  very  ably  argued  at  Sergeants' 
Ifm  Hall  before  my  Brothers  Bayley  and  Holroyd  and 
myself.  Two  questions  were  raised  upon  the  facts 
stated,  but  as  we  are  of  opinion  that  the  warrant  upon 
which  the  plaintiff  was  committed  was  a  legal  warrant,' 
it  is  not  necessary  for  us  to  give  any  opinion  upon  the 
other  question,  or  to  say  whether  or  no  the  defendant 

(fl)  awn%  Juttice,  e.  119.  (b)  S  Maule  *  &/.  411. 
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1819.  could  have  resisted  Uiis  action  upoo  the  ground  of  kb 
■        official  character,  if  ihfB  warrant  had  not  been  consoniDt 

^][JS?  to  law.  -  The  present. action  is  a«  actiw  of  tr^p«s6,  hi 
which  the  plaintiff  complains  f  i^ply  9f  %V^  &cl  of  hia 
^rest  and  iipprisonment.  ^e  does.npt  CQitip^iB  oi 
any  harsh»  undue,  or  oppressive  eKfrcia?  of  a  legld  au- 
thorityt  forwhich,  if  any  fuch  had  wat^  Ihongh  Hom 
at  present  apjpears^  the  ren^^y  would  have  been  of  • 
^iffisrent  nature;,  but  he  cooipliiinsof  the  aet  alone  audi 
res|9  his  case  upon  the  suppqsed  illegality  of  the  wafr 
nin(  under  which  he  was  conpmitted*  The  authority  of  m 
jasti^  of  the  peace  to  require,  U|v>n  due  complaint  mado 
to  him  in  his  judicial  charaoter,  sureties  for  the  keeping 
of  tb?  peace,  and  to  cpmmit  a  perspn  to  priwn  bt  w^nt 
of  such  sureties,  is,  mot  nor  conld  be  denied ;  but  it  ia 
coptended  on  the  part  of  die  plaint!^  that  the  spie^ 
can  oqly  be  required  for  appearance  at  the  next  aessieD% 
e^nd  for  keqping  th^  peace  in  the  m^an  time,  and  oooae^ 
quently  that  the  commitment  for  want  of  4ur«Cy  e«m 
o^ly  be  until  such  surety  be  given  as  tfa/^  jurtiee  mighl 
in  the  first  instance  require  and  take,  that  is^  for  eppeiTr 
ance  at  the  next  sessions,  and  for  keeping  the  peace  in 
the  mean  time ;  whereas  the  warrant  under  whidi  the 
plaintiff  was  e^ypmitted  cpRmtands  his  i^prisqiHPBmt  for 
tvro  years,  unless  vx  the  mean  tio)e  he  s^ajl  fipd  spD^tiet 
for  two  years  from  the  date  of  thj»  warrant  The  i^igHV 
ment  in  support  of  this  proposition  rested  9«i°l7  ^V^ 
the  provisions  of  the  statute  3  Heth  7*c.}.  at  the  diaq? 
of  whicl^  statute  after  several  enacto^efitK  Y^h^g  to^W 
duties  of  coroners  ajoid  to  appeals  in  cases  of  munjer 
it  is  ordained  that  every  justice  of  the  pe^oe  wbp  Ml 
take  any  recognizance  for  the  keeping  of  the  peace  do 
certify,  send,  or  luring  the  same  recogniaance'  txy  the 

next 
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iWKt  sesiiaps  of  th^  p^iP^  that  the  party  bo  boand        1819. 
aMjr  be  called ;  and  if  the  party  Hiake  debult^  then  the 
ro^ognizance  and  the  record  of  the  default  are  to  be 
oeitified  into*  the  QianoeFy,  King^s  Bench,  or  Exche- 
^Mer*    But  the  authority  of  a  justice  to  take  surety  foi 
the  peac^  existed  long  before  this  statute,  and  is 
.  derived  &om  ibe  commission  of  the  peec^  which  ap*- 
peans  to  have  had  its  origin  in  the  statute  1  Eehc.  3., 
ataL  2b  c.  16^  by  which  it  is  enacted  only  in  very  few 
md  general  words  that  persons  shall  be  assigned  by 
the  king  in  every  county  to  keep  the  peace.    The  an- 
ihonly  to  be  given  to  these  uiagistn^es  is  more  fuUy 
sot  6m^  m  the  statute  34  JEdw.  3.  c.  1.,  by  which  they 
are  to  have  power  to  restrain  eflfenders,  and  to  arrest 
ind  ohsstise  them,  and  cause  thetn  to  be  imprisoned, 
and  punished  aeoording  Ip  law;  to  arrest  allHhose  that 
they  may  find  -by  indictment  .or  suspicion,  and  to  put 
diem  in  prison ;  to  take  of  all  them  that  be  not  of 
good  fiime,  where  they  shall  be  found  sufficient  surety 
and  oiainprice  of  their  good  behaviour  towards  the 
king  and  his  people;  and  also  to  hiear  and  determine, 
at  the  klni^s  suit^  aU  manner  of  felonies  and  tres- 
passes: and  writs  of  oyer  and  terminer  are  to  be  granted, 
aoeording  (o  the  statutes.  *  Upon  the  first  of  these 
•>«*«f<fj  it  may  be  observed,  that  the  power  to  keep  the 
peace  seems  necessarily  to  hnply  an  authority  to  take 
surety  from  persons  who  have  man^ted  an  intention 
to  break  it ;  for  otherwise  such  persons  could  only  be 
icittained  from  the  accomplishment  of  ifaeir  intention, 
by  the  actual  restraint  or  imprisonment  of  their  persons. 
And,  upon  the  latter  statute,    it   may  be  observed, 
that    the   clause   relating,  to   surety   and   mt^nprize 
of  good  bdiifTioor  to  be  taken  of  persons  of  evil  fame, 
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1819*  is  distinct  from  the  clause  relating  to  persons  found  by 
indictment  or  suspicion,  which  must  be  meant  of  per* 
sons  chuged  with  the  actual  commission  of  some  of- 
fence, for  which  an  indictment  hath  been  or  may  be 
found.  Those  two  chmses,  however,  i^pear^to  have 
been  considered  together,  by  Sir  M.  Hahj  in  2  PLC. 
136.,  a  passage  which  was  much  relied  upon  in  the 
aigument  for  the  pUintiff.  <<  The  statute  34  Edw.  3. 
c.  1.,''  says  the  learned  writer,  ^  gave  them  power  to 
apprehend  malefactors^  and  to  commit  them  to  custody, 
or  to  bind  them  to  their  good  behaviour,  which  was  not 
intended  perpetual,  but  in  nature  of  boil,  viz.  to  aj^iear 
at  such  a  day  at  their  sessions,  and  in  the  mean  time  to 
be  of  good  bdiaviour."  This  passage  is  found  in  a 
chapter  treating  of  the  bailment  of  prisoners  and  not  of 
surety  for  the  peace,  and  it  is  plain  from  the  other  parts 
of  the  chapter,  that  the  persons  who  are  the  subject  of 
it  are  persons  charged  with  offences,  for  which  it  is 
supposed  they  are  to  be  brought  to  trial.  With  regard 
to  such  persons,  the  surety  or  mainprize  must  necessa- 
rily be  taken  for  appearance  at  some  definite  time  and 
place,  at  which  an  Indictment  may  be  preferred  or  . 
brought  to  trial  against  them ;  and  it  is  proper,  that 
the  surety  should  ako  extend  to  their  good  behaviour 
in  the  mean  time.  The  statute  3  Hen.  7.  c.  1.  appears 
also  to  contemplate  persons  of  this  description,  that 
is,  persons  against  whom  an  indictipent  mdy  be  ex- 
p^ted  to  be  preferred.  It  is.perfectly  reasonaUe^  that 
such  persons ,  should  be  bound  to  i^pear  at  the  next 
sessions,  in  order  that  they  may  be  forthcoming  to 
answer  to  an  indictment  Many  of  those  against  w:hQm 
surety  of  the  peace  is  required  are  6f  this  description  ^ 
persons  siqpposed  to  have  actually  committ^  and  not 
14  merely 
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'Wck«ly  to  maditatt an  IndiotAbl* offence;  and  the  enact-        161!). 
nent  may  wdl  be.ooniidered  ae  cumulative  rather  than 
restrictive;  a»  ttqttiriog  that  every  p^aon  bound  to 
keep  the  peace  shall  be  bound  alao  to  appear  at  the     '^^^^''i™- 
aewions^  for  the  purpose  of  answering  any  charge  that 
may  be  then  preferred  against  him»  whether  for  any 
previous  .offoioe  by  indictment^  or  for  a  breach  of  tfte 
.pfsace^  committed  after  the  recognizance,  and  not  as 
Jimitigg  the  surety  and  obligation  to  such  an  appeaf- 
aooe^  and  to  thai  alone.     And  this  is  conformable*  to 
the  precept  for  the  peace  given  in  LambardC%  Eirinarcha^ 
6.  2.  c*  2.  p.  85.  of  the  edijUon  of  IQU.    The  precept, 
«s  there  set  forth^  requires  the  officer  to  bring  the  jparty 
before  a  justice^  to  find  sufficient  surety  and  n^pjnpriae^ 
as  well  for  his  appearance  at  the  next  quarter  Sessions  of 
die  peace,  as  also  for  the  peace  to  be  kept  towards,  the  ^ 
kln^  and  all  his  people^  and  especially  toward$  the  per* 
son  requiring  the  surety,  and  not  according  16  the  form 
of  recGjgnizance^  then  and  since  chiefly  in  use,  to  appear 
at  the  sessions,  and  in  the  mean  time  to  keep  the  peao& 
The  precept  further  proceeds  to  require^  that  if  the 
puty  shall  refuse  to  do  this,  th^n,  without  further  waj>> 
rant^  he  be  conveyed  to  prison,  there  to  remain  until  he 
shall  doso ;  so  that  he  may  be  before  the  justices  a^  the 
sessions^  to  answer  to  the  king  for  his  contempt  in  thiif 
bahal£    The  precept  in  FosUr'f^  case,  5  Co.  59.,  which 
waa  quoted. :at  the  bar,  appears  to  have  required  the 
officer  to   take   the  party  before  a  justice  thift  sh« 
might  give  security  not  to  do  any  injniy  to  ,the  con^ 
pUinanty  without  any  mention  of  appearanoe'  at  thi; 
SBBsions;  and'  nO  olgection  wite  taken  on  tha^  account 
Several  of  the  text  writers  quoted  in  the  argument  for 
thepiainti£&  si^,.  th^t  the  justijCeiiiay  take  the  suretyi 
Yo^il.  U  for 
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1819.        for  such  time^  in  such  sum  as  he  shall  think  fit,  (which 
"""*-^  .     must  mean,  in  the  exercise  of  a  sound  and  legal,  tmd 
a^n^t        not  of  a  wilful  or  arbitrary  discretion,)  and  no  one  di- 
rectly asserts  the  contrary;  although  they  all  say  the 
safer  course  is,  to  take  the  surety  only  for  ^)pearanoe 
at  the  next  sessions,  and  for  keeping  the  peace  in  the 
mean  time;   thus  referring  it  to  the  sessions  to  take 
a  fresh  security,  if  articles  be  exhibited,  or  to  try  the' 
party,  if  an  indiotment  be  preferred.     The  power  of 
the  justices  assembled  at  their  sessions,  to  take  surety 
for  the  peace,  is  derived  from  their  commission,  and  is 
found  in  the  first  clause,  or  assignavimus,  of  the  ochh- 
mission,  and  by  that  clause  the  power  is  given  to  any 
one  justice,  and  not  to  two  or  more,  asds  done  by  the 
second  clause,  which  relates  to  the  taking  and  trial  of 
indictments,  iind  some  odier  matters ;  and,' therefore,  if 
a  single  justice  cannot  take  security  for  a  longer  period 
than  until  the  next  sessions,  it  will  be  difficult  to  shew, 
that  a  number  of  justices  assembled  at  sessions  may 
take  it  for  a  longer  time;  and  unless  they  can  do  ao^ 
then,  as  it  may  be  in  most  cases  expedient  that  the  pe» 
riod   of  surety  should  be  longer  than  the  interval 
between  sessions  and  sessions,  both  parties,  or  at  least 
the  party  required  to  give  the  surety,  and  his  main- 
pernors, must   be  harassed  by  repeated  attendances, 
to  accomplish  ui  object,  whidi  may  be  as  well  effected 
by  a  suigle  attendance,   at  which  the  whole  matter 
may  be  heard  and  discussed.  It  may,  in  some  cases,  be 
expedient,  that  the  time  and  amount  of  the  security 
should  be  settled  by  the   concurrent  sentiments    of 
several  persons^  rather  than  by  the  suigle  opinion  of 
mie  individual;  and,  therefore,  we  would  be  by  no 
means  imderstood  to  disapprove  of  the  usual  practice, 
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which  iSt.  to  take  the  surety  until  the  next  sessions  only.  1819. 
On  the  other  hand,  expence  and  trouble  are  saved  by  — 
an  adjustment  of  the  whole  matter  in  the  first  instance;  agaimt 
and  therefore  there  may  be  other'  cases  in  which  this 
may  be  the  most  convenient  course.  T}ke  present  case, 
however,  does  not  turn  upon  any  question  of  conve- 
aienceor  expediences  but  simply  upon  the  power  of  the 
justice,  and  the  legality  of  the  warrant.  For  the  rea- 
sons given,  we  who  heard  the  argument,i  are  of  opinion, 
that  the  warrant  is  legal,  and  therefore  the  postea  must 
be  delivered  to  the  defendant  I  may  add,  that  my 
Brother  Best^  who  has  ctesidered  this  case^  concurs  in 
this  opiniQiu 

Judgment  for  Dc^fendanU 


Powell  against  Loxdale*  Sahtrday, 

Jan*  23a« 

'T'HE  following  case  was  sent  by  the  Lord  Chancellor  ^L  p.  devised 

for  the  opinion  of  this  Court:  il^jJ>X 

'  Martha  PowelL  by  her  will,  dated  the  1st  day  of  in  the  ocmnty  of 

June,  177^1  devised  all  her  messuage,  tenements,  and  hisisme;  and 

iarm,  with  the  lands,  hereditaments!  and  appurtenants  issuer  to  mch 

thereunto  belonging,  in  W^stley,  in  the  county^of  iSa^,  ^SiU^bis 

and  all  other  the  messuages,   lands,  tenements,  and  ]]^|^^1 

hereditaments  that  she  jshould  die  seised  or  possessed  }^^^^* 

o^  unto  her  brother  John  Pasoell,  and  the  heirs  of  his  ^-  P-,  deirises 

4  all  his  lands  in 

the  parish  of 
Warden  and 
elaeiHia*  in  Um  connty  of  A,  aHer  sereral  estates  for  life  and  (n  tail,  1^  iUf  own  right 
hevt  mfee:  and  afterwaida,  by  a  codicil  made  afVer  the  death  of  M,  P.,  revokes  the  de- 
viaeof  the  ravanioo  to  his  heir  (in  all  other  rejects  expressly  confinning  the  wiU),  and 
then  devises  the  reversion  in  fee  of  all  his  taid  lands  in  the  parishes  of  Worihen,  H^ett- 
tury,  and  Cker^mry,  in  the  county  of  &,  to  B,  g  A*  had  no  other  hmd  in  Westbury^ 
except  fvfaal  he  toAi  under  the  wiU-  of  M,  P.  .*  Held,  however,  that  the  power  of  ap« 
pointment  wis- not  well  executed  hy  the  codicil. 

U  2  body 
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1819;  body  lawfiiUy  to  be  begotten  u  md  for  de&uk  of  wicb 
issue,  to  such  uses,  &c.  as  He  the^aid  J6kn  PeweU%  ky 
aoy  deed  pr  writing,  or  by  his  last  will  and  testament^ 
duly  executed  in  th^  presence  of  tliree  or  more  credible 
witoe^m,  should  appoint  the  same ;  end  in  debult  of 
such  appointiment,  she  devised  th^  same  to  Jo&ii  £|^»ff5- 
«cvs  Pcwelli  and  the  heirs  of  hb  body  lawfully  begotten ; 
and  in  default  of  such  issue,  to  his  brother  Edward  K^^ 
tfostim  and  the  heirs  of  his  body  lawfully  to  be  begot- 
ten; and  in  defiinlt  of  such  issue,  to  the  ngfat  bnra  of 
tho  said  Jbte  Posoe^  and  all  the  rest  of  her  veal  and 
personal  estate,  she  devised  to  her  said  brodier  JMn 
Pffooett,  his  hdrs,  executors,  and  administiBters;  and, 
lastly,  she  nominated  him  sole  executor  of  her  last  will 
and  testament 

Martha  P/ffweU  died  in  the  year  1780  w^^out  having 
revoked  her  will,  and  John  Powell  her  brother,  and 
heir  at  law^  thereupo;i  became  entitled  by  virtue  of  the 
will,  to  the  estate  and  premises,  as  the  devisee  thereof 
in  tail  general,  with  such  power  of  appointment  as  in 
the  will  was  mentioned,  and  subject  to  such  power  of 
appointment  in  John  Pawellj  John  Kynadan  Powell 
became  entitled  to  the  next  remainder  in  tail  in  the 
Westley  esiaie,  and  the  ultimate  remainder  or  reversion 
was  vested  in  fee  in  John  Powell.  John  Powell  had  in 
the  life-time  of  the  testatrix  made  his  will  in  writing 
bearing  date  the  28th  day  of  November  1774,  which  was 
signed  by  him  and  duly  attested  to  pass  real  estates, 
whereby  he  devised  all  his  manor  of  Worthen  in  the 
county  ofSahpf  ^nd  all  his  lands  and  premises  situate 
in  the  parish  of  Worthen  and  elsewhere  in  the  cetmfy  of 
Salop,  to  the  use  of  his  sister  the  textatrix  Martha 
Pcfwdl^  who  was  then  liying^  for  her  life ;  with  remainder 

to 
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U^trustees  for  a  term  of  500  years  upon  certain  ttuxu       1&I9. 
therein  mentioned;  with  remainder  to  the  use  oi  JohM^ 
KjfnasUm  Pcnodl  for  life;  with  remainder  to  the  use  of 
trustees  to  preserve  contingent  remainders;  with  remain^ 
der  to  his  first  and  other  sons  in  tail  male;  with  divers ' 
remainders  ov^»  and  with  the  ultimate  reversion  txt 
remainder  in  fee  to  the  nse  of  the  testator's  right  heirs 
forever.    The  testator  afterwards  made  three  codicils 
to  his  wiH,  which  related  only  to  his  personal  estates;  but 
when,  after  the  death  and  under  the  will  of  the  testatrix 
Martha  Powell,  he  became  seised  of  the  estate  and  pre- 
mises at  IFesilejtf  he  made  and  published  a  fourth  codiol, 
bearing  date  the  i  0th  day  of  August,  L79 1 » which  was  at-  - 
tested  by  three  witnesses  in  the  words  following;  that  is 
to  say,  «  Whereas  I  have  in  my  last  will,  bearing  date 
the  2jBth  day  of  November,  1774,  (amongst  other  things) 
devised  all  that  my  manor  of  Worthen  in  the  county  of^ 
Salop,  with   die  rights,  royalties,  and  appurtenances- 
thereto  belonging,   and  hereditaments  situate  in  the  > 
psuish  of  Worthen,  and  elsewhere,  in  the  said  county, 
(after  several  estates  for  life,  fmd  in  tsol,  and  remltindevs, 
therein  mention^  are  determined,)  to  my  right  heirs. 
Now  I  do  hereby  revoke  and  make  void  the  said  gift 
and  devise  to  my  right  heirs,  and  I  do  in  lieu  thereof 
give  and  devise  the  ultimate  reversion  in  fee  of  all  my. 
mi  estates  in  the  parishes  of  Worthen,  Westbufy,  and 
Cherbifty,  in  the  said  county  of  Salop,  to  my  nephew 
Jain  JSynaston  Powell  named  in  my  will,  and  his  heirs. 
And  I  do  hereby  copfirm  my  said  will  and  codicils  an- 
aesed  thereto,  and  all  matters  in  eTery  other  respect'' 
The  said  John  Powell  had  not  any  estate  in  the  parish 
of  Westbwy  except  the  said  farm  and  premises  at  West" 
ley  devised  io  him  by  the  will  of  Martha  Powell,  which 
is  situate  in  the  parish  of  Westiwyi  and  hie  died  wi^h- 
•   U  3  out 
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out  issue,  and  without  haviog  made  aQj  appointment^ 
or  suffered  any  recovery  of  the  Wesilejf  estate. 

The  questions  directed  by  the  Lord  Cbancenor,  Ibr 
the  opinion  of  the  Ck>urt,  were,  first,  Whether  the 
power  of  i4)pointment  given  to  John  PaweUj  by  the 
will  of  Martha  PatoeUj  was  well  executed  by  the  fourth 
codicil  to  his  will  ?  secondly,  What  estate  John  Kynasion 
Pcfwell  took  in  the  JVesUey  estate.  The  case  was  argued 
at  the  sittings  at  &r7(?an/ls' /nil  Hatt,  before  kst  Michael- 
mas term-. 


Parkcj  for  the  piainti£  The  power  of  appointment 
was  not  well  executed  by  the  fourth  codicil  to  John 
PffwelPs  will;  for,  admitting. the  general  nile  to  be,  ac- 
cording to  the  cases  fi-om  Acherley  v.  Vernon  (a),  down  to 
Goodtitle  v.  Meredith  (&),  which  are  cited  in  the  latter 
case,  that  a  will  and  codicil  confirming  it,  operate^o- 
gether  as  a  new  wil),  speaking  at  the  date  of  the 
codicil ;  and  admitting  also  that  it  may  operate  as  an  ap- 
pointment without  any  express  recital  of  the  power,  yet 
it  must  appear  to  have  been  the  intention  of  the  de- 
visee to  execute  the  power;  and  unless  that  clearly 
appears,  either  on  the  face  of  the  will*,  or  irom  coK 
lateral  drcumstances,  it  wilt  not  be  a  valid  execution. 
Scrope^B  case*  (c)  In  Hales  v.  Matjerum  (d)^  it  is  laid 
down  by  the  Master  of  the  Rolls,  as  a  clearly  esta- 
blished law,  that  to  execqte  a  power,  there  must  either 
be  a  direct  reference  to  it,  or  a  dear  reference  to  the 
subject,  or  something  upon  the  face  of  the  will,  or  in- 
dependency  of  that,  some  circumstance  which  shews, 
that  the  testator  could  not  have  made  that  diqpositioD^ 


(a)  Com.  B€p.  J81. 

(c)  lOl^p.  143.    2Eq.Ca.Jbr. 

(d)  3  Vet.  090. 


Ex  parte  CtuweUt  IJtk,  SS9. 

without 
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without  baying  intended  to  include  the  subject  of  the         1819. 
power;  and  circumstances  that  only  reudev  it  jnrobaUe 
that  his  intention  was  such,  are  not  sufficient;  as  for 
instance^  >Hrhere  power  is   given  to  the  husband,  after 
the  death  of  his  wife^  and  the  husband  makes  a  dis- 
position  to    take   effect,  after  the  wife's  death,  Jb^ 
drews  ▼.  EnmM  (a) ;   nor  will  it  do^  if  it  be  shewn 
that  the  instrument  is  executed,  in   the  manner,  se- 
quired  by  the  power;  nor  that  the  testator  had  not- 
enough  to  pay  l^acies  given  by  his  will,,  unless  the 
property  over  which  the  power  was  given  was  included. 
Now  here  the  codicil  does  not  expressly  refer,  to  the 
power,  nor  is  there    any  thing   on  the  face  of  the 
wll^  or  any  circumstance  independent  of  it,  which 
shews  clearly  that  the  testator's  intention  was  to  exe- 
cute the  power.    The  intention  seems  to  have  been 
to*  alter  the  wiU,  only  with  respect  to  the  devise  of  the 
reversion  in  fee;  in  all  other  respects  it  was  to  stand 
good ;  and  the  codicil  was  meant  to  operate  only  on 
the  same  property,  of  which  he  had  devised  the  rever- 
sion in  the  will ;  and  accordingly,  by  the  codicil,  he 
devises  the  reversion  of  the  said  estates,  that  is,  the 
estates  mentioned  in  the  will.     It  is  true,  that  in  the 
devise. of  the  reversion  in  the  codicil,  the  estate  at 
fVestbioy  is  mentioned,  but  that  must  iiave  been  by. 
mistake;  for  to  give  eflPect  to  that  term,  would  be  in- 
oonsislent  with  the  general  intention  of  the  testator, 
as  expressed  in  this  codicil,  and  also  inconsistent  with. 
the  words  said  estates,  which  refer  to  those  mentioned. 
in  the  will.  Either  the  word  said  or  the  word  Wesffmn^ 
must  be  rgected ;  and  the  Court  will  naturally  reject, 

(a)  2  Bro,  Ch,  Cat,  297. 

U  4  that, 


LaKBAIA.1 


296  CASES  IN  HILARY  TERM 

1819.        that,  wfaiehi  if  it  remained,  woald  be  wholly  incmsistent 
iirith  the  general  iiiteDtiois,  as  exprened  in  the  cod^eitK 

agamst^       The  oodicil,  therefore^  ought  to  be  read  as  if  WnAwjf 
were  wholly  omitted ;  and  in  that  case  cadit  qneatio.  It 
ibilowt,  therefore,  that  John  IfynasiM  Paweil  took  anr 
estate  tail,  by  virtue  of  the  will  of  Martha  Pm4l  - 
but,  secondly,  if  the  word  sWesUmry  cannot  be  rgectod»  . 
and  some  interest  in  the  WeMetf  estate  must  be  taken 
to  hare  past  by  the  codicil,  then,  inasnnich  as  Jphn 
PtmeU  had  the  ultimate  reversion  in  fee,  under  the  will 
of  Martha  Powell,  of  the  WestUy  estate,  that  revcgrsim 
in  fee  passes  by  the  codicil;  and  satisfies  the  words  oiT 
it,  without  making  it  necessary  that  John  PcnoM  should 
be  taken  to  have  thereby  eiEecuted  his  power ;  and  the 
general  rule  governs  that  case,  that  ^  where  one  has 
ah  authority,  and  does  an  act  which  can  be  good  no 
other  way  but  by  virtue  of  the  authority,  it  shall  be* 
understood  lo  have  been  done  by  virtue  of  his  anthp* 
rity ;  but  where  one  has  an  interest  and  an  authority 
together,  and  he  does  an  act  generally,  it  shall  be  con- 
strued in  relation  to  his  interest,  and  not  tp  bis  autho- 
rity." '    Andrews  y.  Emmott^   2  Bromn  Ch.Cks.  SOU 
Parker  v.  KeU,  12  Mod.  469.      Sir  Ed  aer^%  etaey 
6  Cokey  18.     Colet  v.  Bishop  of  Coventry^  Hob.  1^9. 
Cox  V.  Chamberlainei  4  Vez.  J.  eS\. 

Chittyj  contrd.  Admitting  the  rule  to  be,  tbatthere 
must  be  a  clear  reference  to  the  power,  in  order  to  ^wke 
this  codicil  a  valid  execution  of  it,  it  may  be  safely 
contended  that  there  is  a  clear  reference  to  it  here;  for 
the  testator  had  not  any  estate  at  Wesibwyy  except  thoct 
which  he  had  the  power  to  dispose  of  under  the  will 
e>{  Martha  PtmeU.'hy  the  codicil/  after  confirming 
14'     '  his 
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hii:wiU  in  other  respects,  be  devised  the  uUimale  re^.       1819. 
viersioain  fee,  ^f  all  his  estates  in  the  parish  of  Wet^ . 
hurjf^  together  with  %  the  reversion   of  his  estates  in, 
Wcrthen  and  CherJnay ;    and  he  must,  therefore^   be 
considered  as  havmg  intended  to  have  made  some 
£spo6%ion  t)f  some  interest  in  the  estate  in  question, 
and  of  an  interest  depending  too  on  prior  interests^ 
siimlar  to  those  created  by  his  will  in  his  Worthen  and 
dkerbury  estates.    The  language  of.  the  will  must  in- 
deed be  taken  to  be  inserted  in  the  codicil,  and  the 
case  may  then  be  considered  as  if  the  will  and  codicil 
ftmned  one  entire  instrument  of  the  date  of  the  latter, 
noA  as  if  the  tiestator  in  that  one  instrument  had  devised- 
the  several  estates  as  in  his  will  (with  the  exception  oC 
the  werston  to  his  right  heirs)  and  then  devised  the 
reversion  of  all  his  said  estates  in  the  parishes  of 
Worihefty  WeHfmy^  and  Cherbwy^  in  the  said  county  of 
Salap,  to  his  nephew  John  Kynaston  and  his  heirs. 
As,  therefore,  his  estate  in  JVestbwy  is  expressly  men- 
tioned in  the  last  devise,  and  as  the  testator  evidently 
meant  to  devise  the  reversion  of  all  his  said  estates, 
ris^'  those  out  of  which  he  had  by  other  devises  in  the 
will  carved  particular  estates,  it  seems  to  folipw  by 
necessoiy  inference,  that  be  must  have  intended  to 
compnze  the  Westbury  estate  in  all  the  prior  devises^ 
and  in  that  case  such  a  will  of  the  date  of  the  codicil 
is  admitted  to  be  a  good  execution  of  the  power. 
Th^  will  itself  has  words  large  enough  to  compri^ 
the  WesAwrjf  estate  if  it  had  been  his  absolute  pro- 
per^, and  that  will  being  confirmed  by  a  codicil 
describing  the  JVestkay  estate  as  part  of  the  pr<^rty 
which  he  considered  as  limited  to  particular  .  uses,  by 
the  will,  the  words  said  estates,  may  be  applied  to  the 

West- 
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Westbmy  estate,  with  reference  to  the  will,  and  to  the 
dispositions  contained  in  it;  and  then  the  will  and 
codieil  together  is  an  execution  of  the  power. 

The  following  certificate  was  afterwards  sent 
We  have  heard  this-  case  argued  by  counsel^,  and 
have  considered  it,  and  are  of  opinion,  * 
.  First,  That  the  power  of  appointment  given  to  the 
said  John  PaaMy  by  the  will  of  the  said  MartAaPimeU, 
was  not  well  executed  by  the  said  fourth  codicil  to 
his  will. 

And,  secondly,  that  the  said  John  Kynasion  Pcnodl 
takes  an  estate  tail  to  him  and  the  heirs  of  his  body  ia 
the  said  Wesiley  estate. 

C.  AB90Tt. 

J*  Batlst. 

G.  S.  HoLnoYik> 


White  against  Gbroch. 

T\ECLARATION  stated  plaintiff  to  be  the  author 
of  a  certain  book,  being  a  musical  composition 
for  a  dance,  called  Captain  Wyke  /  and  as  such,  that 
under  the  stat.  54  G.  3.  c,  156.,  he  had  the  sole  liberty 
of  printing  and  reprinting  such  book  for  twenty-eight 
years  from  the  day  of  first  publishing  the  same.  Breach, 
that  plaintiff  published  divers,  to  wit,   1500  copies  of 


position  of  that  name,  comprised  in  and  ooeupymg  only  one  pi^  of  a  ffoik  witii  a  di^ 
lerent  title,  which  contained  several  other  musical  compositions. 

The  54(7. 3.  «.  156.  does  not  impose  upon  authors  as  a  condition  preeednt  to  tiMir 
deriving  any  benefit  under  that  act,  that  the  composition  should  be  first  printed ;  and 
therefore  an  author  does  not  lose  his  copyright  by  selling  his  work  in  manuscript  bdbre 
it  j^  printed. 

the 


Jan.  25th. 

In  declaration 
for  pirating  a 
book,  an  ne- 
gation that 
plaintiff  was 
the  author  of 
a  book,  being 
a  musical  com- 
posttioo,  caUed 
A,t  is  weU  sup- 
ported by  shew- 
ing him  to  be 
the  author  of  a 
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the  same.    Plea,   not   guilty.    At    the   trial  before        1819. 
Bayletfi.^  At  the  loBt. Middlesex  sittings,  the  plaintiff  '■ 

proved  that  be  was  the  composer  of  a  number  of  tunes  agamu 
for  country  dances,  published  together  in  a  book,  uncler 
the  title  of  "  Whites  Collection  of  new  and  faTourite 
Dances."  On  one  page  of  this  book  there  was  printed 
a  tune  called  CapUun  Wyke :  this  composition  had 
never  been  published  separately,  but  had  always  formed 
part  of  one  entire  work.  It  also  appeared  that  the 
plaintiff  had  sold  several  thousand  copies  of  the  dance 
called  Captain  JVyke^  in  manuscript,  a  year  before  it 
was  printed.  Upon  this  it  was  objected,  that  the  com- 
position in  question  was  not  a  book,  as  described  in  the 
declaration ;  and,  secondly,  that  by  the  previous  sale  in 
manuscript,  the  plaintiff  bad  lost  the  benefit  conferred 
by  the  54  G.  S.  c.  156.  The  learned  judge  directed  the 
jury  to  find  a  verdict  for  the  plaintifi^  with  liberty  for 
the  defendant  to  move  to  enter  a  nonsuit ;  and  a  rule 
nisi  was  now  moved  for  by 

Campbell.  The  plaintiff  gave  no  evidence  that  he  was 
jthe  author  of  a  book  called  Capiain  Wyke*  Admitting 
that  a  single  sheet  may  be  a  book,  within  the  meaning 
of  the  act,  according  to  ClemetiH  v.  Gculding  (a),  yet 
in  that  case,  the  publication  constituted  one  entire 
thing ;  but  here  the  composition  in  question  is  one  of 
several,  the  whole  of  iit^hich,  taken  together,  constitute 
a  book.  The  whole  publicatiout  entitled  ^  Whit^%  Col- 
lection of  new  and  favourite  Dance%"  is  clearly  a  book 
within  the  meaning  of  the  act ;  and  if  so,  this  single 
compositiop,  constituting  only  a  part  of  it,  cannot  be. 

(a)  2  Cafnp6.  25.     11  JE^ajT,  244. 

such 
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1819.  such  a  book ;  or  there  is-  no  difference  between  -z  part 
ajid  the  whole.  A  collection  of  music  must  cofaie  ba- 
der  the  $ani^  law  as  a  coUeetbn  of  tales.  Suppose^ 
in  an  action  of  tlii»  sort,  the  plaintiff  should  dedare^ 
that  he  was  the  author  of  a  boo)c  called  Aladdin^  or 
the  Wonder&il  Lamp,-  would  that  aileg&tion  .be  sup- 
ported, by  shewing,  that  he  was  the  author  of  a  book 
called  the  Arabian  Night's  Entertunments,  because  in 
one  of  the  volumes  of  that  book,  there  is  to  be  found 
a  'tale,  entitled  Aladdin,  or  die  WcMiderfiil  Laibp* 
Secondly,  the  act  of  parliament  enacts,  <^di8t  the- 
author  of  any  faiook  which  shall  hereafter  be  printed 
and  published,  shall  have  the  sole  liberty  of  publisbini^ 
such  book,  for  twenty-eight  years,  to  commence  from' 
the  day  of  first  publishing  the  same/'  In  this  case* 
it  was  proved,  that  the  author  had  puUished  the 
composition  in  manuscript  a  year  before  it  was  In . 
print.  The  statute  ba»  made  the  printing  a  condition' 
precedent;  and  the  plaintiff  not  having,  therefore^ 
complied  with  that  condition,  cannot  claim  any  benefit 
under  the  statute.  The  printing  of  the  book  for  the 
benefit  of  the  public,  when  it  is  first  published,  is  the 
«  consideration  paid  by  the  author  for  the  monopoly  con- 
forced  upon  him. 

Abbott  C.  J.  The  object  of  the  legislature  was,  to 
confer  upon  authors,^  by  the  act  in  question!  a  more 
durable  interest  in  their  compositions,  than  they  had  be- 
fore ;  and  I  am  of  opinion,  that  any  composition,  whether 
large  or  small,  is  a  book  within  the  meaning  of  this  act 
of  parliament.  It  is  perfectly  clear,  that  it  would  be  m 
book,  if  printed  as  a  separate  and  distinct  work ;  and 
if  so,  it  seems  to  me,  that  it  does  not^lose  that  cha- 

racter. 
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Itwt^r,  4))r  btiii^  found  in  company  with' other  coiapo-  1819. 
sitions.  Upon  the  second  pofait,  I  am  of  opinion^  lh«l 
the  author  does  not  loie  bis  oopyrightj  by  having  first 
sold  the  oorapositipn  in  manuscript;  &r*  the  statute 
M  O.  e.  156.  must  be  construed  vith  referent  to, the 
8  Annei  e.  19.,  which  it  jreeites^  and  wbfch,  together 
with  the  41  G.  3.  c.  107^  were  all  made  in  pari  ma- 
teria, fer  the  purpose  of  enlarging  the  rights  of  authors. 
The  SAnne^  r*  19.,  gave  to  authors  a  copyright  i^ 
works  not  only  composed  and  printed,  but  composed 
and  no^prinUds  and  I  think  that  it  was  not  the  in- 
tention of  die  legislature^  either  to  abridge  authors  of 
mnyof  their  Ibrmer  rights,  or  to  impose  upon  them  as 
«^  condition  precedent,  that  they  should  not  sell  their 
compositions  in  manuscript  before  they  were  printed. 

Rulerefiised. 

Kearney  against  King.  Mond^, 

Joiu  S5ui* 

^ASSUMPSIT  against  the  defendant  as  acceptor  of  fliedfidmtiaii 
a  bill  of  exchange.     The  declaration  stated,  that  boiofezdiiuige 
Mttsrs.  Eggies  and  Power  on  the  1st  of  May,  1816,  at  ^^^^J^ 
DubUn,  to  wit,  9X  JVestminsterj  &c.  made  a  bill  of  -DwWm,  towit, 
exchange  directed  to  the  defendant,  requiring  him,  eight  &e.  for  a  certain 
months  after  dated,  to  pay  to  their  order  the  sum  of  mentionfsd, 
542^isi8(2.  for  value  received  by  the  defendant,  and  i^*^ttoS*S" 
that  the  defendant,  at  Dublin  aforesaid,  duly  accepted  ^^^J^' 
it     Plea,  ireneral  issue.     At  the  trial  at  the  sittings  that  tiie  biu 

^  T.  .  .  ,    upon  this  de- 

after  last  Trinity  term,  hefore  Abbott  3.,  it  appeared  dantionmust 

be  taken  tohave 

beta  dnwn  in  Enffand  for  Efi^&^  money;  and  thefefore  proof  of  a  bill  drawn  tXlhMin 
in  Irdamd  fiir  the  ntne  sum  In  IriA  vaoMf,  which  dilBBrs  in  value  fivm  En^tiak  money, 


did  not  ancvt  the  dcdmtioni  and  that  this  was  4i  fatal  variance.     Held  also,  the  bUl 
fiating  been  drawn  Tor  a  certain  sum  Merih^i  tfist  the  omiaM  of  tite  wonhsterlii^  in 

that 


302  CASES  IN  HILARY  TERM 

181d.  that  the  bffl  was  damn  in  irlani,  ttnd  wafi  as  fo]low% 
j^~^  ^BmbKnj  Miy  1st,  1816L  Eight  months  after  dat^ 
a^AMt  please  to  pay  to  our  order,  the  sum  of  542/L  \z.  Sd. 
sterlmg)  for  value  xspoeived^  by  fiimiture  delivered  at 
Belvidertf  by  Jjggte^  and  Power  J*  It  appeared  also 
that  5422.  !$•  Sd.  AM  currency  wa»  of  the  value  of 
SOOL  Is.  9d,  Et^iA  money.  On  these  facts  being 
proved,  Thppitig  fer  the  defendant  contended,  that 
the  plaintiff  ought  to  be  nonsuited  on  the  ground*  of 
variance ;  for,  firsts  the  declaration  appeared  to  be  for 
English  money,  whereas  the  tiill  produced  was  for  the 
same  amount  in  Irish  currency;  and,  secondly,  the 
word  ^  sterling''  was  omitted.  The  learned  Judge 
overruled  the  objection,  but  reserved  the  point;  and  in 
last  Michadmas  term  Topping  moved  for  a  nonsuit  upon 
this  ground,  against  which  rul^in  the  present  term, 

Marryatt  and  UUkdak  shewed  cause.    They  con* 
tended  that  the  declaration  was  sufficient.   With  respect 
to  the  first  objection,  it  is  quite  clear  that  the  bill  is  ac- 
curately set  out ;  for  it  is  in  the  same  words  and  letters 
OS  the  original ;  and  the  only  question  that  could  be 
made  at  the  trial,  was  whether  the  plaintiff^  had  proved 
the  instrument  as  it  was  set  out.    Now  he  does  prove  it 
by  producing  a  bill  in  the  same  words.     Besides,  die 
bill  is  stated  to  be  drawn  at  DuhUn^  the  fidr  inference 
from  which  is,  that  it  was  drawn  at  Dublin  in  Ireland, 
And  the  ca^e  of  Simmons  v.  Parminter  (a)  is  an  autho- 
rity to  shew  that  it  was  not  neoessaiy  in  the  declar- 
ation to  aver  the'  value  of    the  Irish  currency  in 
EngliA  money.   Then  as  to  the  second  objection,  the 
V     same  omission  of  the  word  sterling  existed  in  Glossop 
V.  Jacob  (6),  and  was  overruled  by  Lord  EUeriborough. 

(«)  1  irSf.  ISS.  (0  I  StoHtw,69. 

Topping 
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Topping  and  E.  LefweSf  contr^  were  stopped  by  the        1819. 
Court.  J 

Abbott  C.  J-  The  Court  do  not  think  that  the  ^''' 
omission  of  the  word  sterling  is  material ;  but  the 
difficulty  in  this  case  is  to  see  how  this  declaration  can 
apply  to  the  case  of  a  bill  drawn  in  Ireland  for  Irish 
money,  when  it  appears  on  the  face  of  the  record,  that 
it  is  drawn  for  English  money ;  for  I  do  not  seeliow  an 
English  jury  in  an  English  court  of  justice,  reading 
the  WMds  of  this  declaration,  without  any  averment 
contained  in  it  to  shew  that  the  bill  was  not  drawn  in 
JBngfamff  could  come  to  any  other  conclusion  than 
that  the  bUl  was  drawn  for  English  money.  It  is  said  ' 
that  the  UH  is  stated  to  have  been  drawn  at  Dublin^ 
bat  it  is  not  possible  for  the  Court  to  take  judi<;iai 
notice  that  there  is  only  one  Dublin  in  the  world. 
Let  us  suppose,  that  instead  of  Dublin,  the  bill  had 
been  said  to  have  been  drawn  at  St.  Germain\  would  it 
have  been  sufficient  in  order  to  support  such  a  declar- 
ation, to  give  in  evidence,  not  a  bill  drawn  at  St*  Ger- 
main's,  in  Cornwall,  but  one  drawn  at  SL  Chmnain's,  in 
France,,  for  542  livres,  1  sous,  and  8  deniers?  un- 
doubtedly it  would  not  Then  what  is  the  case  here? 
The  bill  produced  to  support  this  declaration  is  of 
542/.  Is*  Sd.  Irish  currency,  which  differs  in  value  from 
EngUsh.  The  bill,  therefore,  produced,  dififers  from  the 
bill  stated  in  the  declaration ;  and  the  variance  is  fatal. 

.  Batley  J.    The  Court  must  see  upon  the  face  of 
the  record  that  the  bill  was  drawn  in  Ireland,  and  it 
cannot  take  notice  judicially  that  a  bill  drawn  at 
DtMin  is  drawn  at  Dublin  in  Ireland.    The  instru- 
ment. 
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KxAKinrr 


1819.  ment,  it  is  said,  it  set  out  in  tbe  samd  words  ahd.Ietters 
as  the  bill  prodaced.  But  that  is  not  enough;  for  St 
must  be  set  out  the  same  in  substance  and  in  legal  oper- 
ation, which  IS  notdone  here.  The  bill  in  tike  deelar- 
'adon  is  in  substance  and  legal  operation  a  bill  for  Jo 
much  English  money;  and  the  bill,  when  produced, 
^pean  to  be  for  the  same  amount  Iruh  currency. 
There  is,  therefore,  a  fatal  variance  between  the  d^ 
daratibn  and  the  proof. 

HoLKOToJ*  The  declaration  in  lliik  caaa  shoidi 
'ka^e  stated  that  theUU  was  drawn  for  IriMhewnMCf, 
or  it  ahould  have  contained  ^uch  facts  from  whence 
ihe  Court  might  draw  that  inference.  Sven  if  it  had 
stated  that  the  bill  wab  drawn  in  Jbreland^  If  pferha^ 
bight  not  be  sufficient;  but  even  that  has  aiot  hseA 
done  here.  I  atn,  therefore,  of  opinion,  thiit  this  is  4 
fatal  tariance^  inasmuch  as  the  real  import  of  tlK  bil 
has  not  been  correctly  stated  in  the  dedaration.* 

r 

Best  J.  The  defendant  in  this  case  is  ttititfed  to  A 
nonsuit,  inltsmuch  as  the  plaintiff  has  give6  no  evN 
deAce  of  the  bill  stated  in  the  declaration;  and  th^ 
defendant  is  clearly  warrantkl  in  sayings  that  he  rv^et 
promised  to  pay  that  bill.  For  from  die  evidenee  rt 
ippea^  that  he  promised  to  pay,  not  that  bSQ^  but 
anbther,  one^twdfUi  less  m  amount 

Judgment  of  niteftufttf' 
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1619. 

Cameron  and  Others,  Assignees  of  LaikOi  a  ^<MMias^ 
Bankrupt,  against  Smith  and  Others. 

^ROVER  for  certain  goods  and  chattels,  bills  of  ex-  intaNitioero. 

change,  &c    Plea,  not  guUty.    At  the  trial  before  2fi?SSi?* 

Abbott 3.  at  the  sittings  aOer  last  Trinitt/  term,  the  SJSrftoAa 

only  question  was,  as  to  the  bankruptcy  of  Laing^  The  pnuapalMm 

petitioning  creditor's  debt  was  an  acceptance  by  the  ezdiMigB,  to  m 

bankrupt  of  a  bill  of  exchange,  drawn  for  96/.  1  T$*  iOd.,  mwd  pedtioB- 

due  on  the  18th  of  January,  1810.    This  bill,  together  SiSSiia- 

with  the  interest  due  upon  it,  up  to  the  time  of  tho  act  235 1*  ""^ 


of  bankruptcy,  amounted,  altogether,  to  101/L 14*.  8i  P^P^S? 
At  the  trial,  Marryat  iot  the  defendant  contended, 
that  the  interest  could  not  lawfully  be  added  to  the 
princ^ai,  so  as  to  make  a  good  pedtioning  creditor's 
debt.  The  learned  judge  overruled  the  objectioii|  and 
the  plaintiffi  subsequently  obtained  a  verdict. 

Marryat,  in  Michaelmas  term  last,  obtained  a  rule 
nisi  for  a  new  trial,  and  renewed  his  objection,  on  the 
ground,  that  interest  was  no  part  of  the  debt,  but  only 
in  the  nature  of  damages,  and  he  cited  Hume  v.  jRsp-* 
loe{a)\  and  now, 

Scarlett,  Gwmey,  andBarraeo  shewed  cause.  The 
distinction  is,  that  interest  accruing  before  the  act  of 
bankruptcy  shall  be  allowed  to  form  part  of  the  peti* 
tioning  creditors'  debt,  but  not  that  which  accrues  after- 
wards.   Interest,  by  the  general  usage  of  merchants,,  is 

(a)  8  JSoit,  168. 

Vol.  II.  X*  given 
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181&  given  upon  bills  of  exchange ;  and  that  usage  forms 
•    part  of  every  contract  of  this  description.     If  the  bill 

againu  jq  ^[^  ca$e  had  been  to  pw  96/.  17^*  iOd.,  with  in^ 
terest,  there  would  be  no  doubt  on  the  point.  For  it 
was  decidedf  by  the  cases  of  Henries  v.  Jamieson  (a), 
that  debt  would  lie  for  interest  llien,  if  debt  will  lie 
for  it,  it  cannot  be  contended  with  success,  that  it  will 
not  form  a  part  of  a  valid  pet;itioning  creditor's  debt 
It  IB  upon  this  principle,  that  the  court  of  error  allows 
interest  upon  bills  of  exchange.  Besides,  interest,  as 
appean  from  the  precedents,  is  allowed  by  the  commis- 
sionens  of  bankrupts  in  these  cases. 

Marryat  and  lAttledale^  contrA.  In  the  case  cited, 
the  interest  is  part  of  the  contract,  and  is  expressly  sti- 
pulated for  by  the  parties  at  the  time.  It  is  then  calcu- 
lated according  to  the  contract,  and  not  awarded,  as 
here,  as  damages  for  the  breach  of  it  The  calculation 
of  the  interest,  up  to  the  date  of  the  commission,  will  be 
found  to  exist  only  in  those  cases  where  the  securities 
specify  that  interest  shall  be  paid.  In  all  other  cases, 
it  is  the  uniform  rule  of  the  commissioners  not  to  allow 
interest.  It  is  clear,  that  damages  cannot  form  a  good 
petitioning  creditor's  debt:  as,  for  instance,  if  a  man 
have  a  good  ground  of  action  for  damages  against  the 
bankrupt,  for  s,  libel,  he  cannot,'  till  after  he  has  ob- 
tained judgment,  prove  the  amount  of  those  damages 
under  the  commission.  Interest  is  here  of  the  same 
nature;  it  is  the  compensation  in  damages  for  the 
breach  of  the  contract  to  pay  the  note.  The  rate  at 
which  it  is  to  be  paid  is  to  be  ascertained  by  the  jury; 

(a)  5  Trrm  Reju  S5S. 

and 


Sicmr*. 
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and  catfes  may  occur,  in  which  the  jury  would  give  no        1819. 
interest  at  alL  In  jBt  parte  Mariar  (a)  Lord  Hardmcke        * 
took  the  distinction  between  contracts  which  Vxpress^        agamu 
and  those  which  do  not  express  interest ;  and  decided^ 
that  the  commissioners  ought  to  allow  interest  in  the 
.finrmer,  but  not  in  the  latter  case.    As  to  the  allowance 
of  interest  in  the  court  of  error^  that  is  done  under  the 
provisions  of  3  Hen.  7«  c*  10.,  which  gives  the  Court 
the  power  to  award  damages  at  their  discretion.    But 
this  very  case  has  lately  'come  before  the  Court  of 
Common  Plea%  in  the  late  case  Ex  parte  Burges$^  sent 
by  the  Lord  Chancellor  for  dieir  opinion ;   and  they 
were  of  opinion,  that  the  interest  could  not  be  added 
to  the  principal,  sokas  to  form  together  a  valid  petition- 
ing creditor's  debt« 

Abbott  C«  J.'  The  distinction  whidi  has  been 
pointed  out  in  the  argument,  between  the  cases  where 
interest  is  reserved,  on  the  &ce  of  thd  bill  ilsd^  and 
diose  where  it  is  not,  had  not  at  first  occurred  to  my 
mind*  I  find,  however,  that  the  distinction  has  been 
recognized  by  Lord  Hardwicke,  in  the  case  Ex  parte 
Mariar  (b) ;  and  the  reason  there  given  is,  tliat  where 
interest  is  not  expressed  in  the  body  of  tlie  note^  the 
jury  on  the  trial  do  not  give  the  plaintiff  interest,  but 
by  way  of  damages  only ;  and,  therefore^  that  as  com- 
missioners of  bankrupt  cannot  award  damages,  they 
eannot  allow  such  creditors  to  prove  for  the  interest 
doe  upon  the  notes.  The  rule  laid  down  in  that  case 
has  been  ever  since  followed  in  practice;  and  the 
reBidt  is,  that  where  a  creditor  is  possessed  of  a  bill, 

(a)  1  Atk.  151.  {b)  Ibid. 

X  2  which 
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1819.  which  does  not  express  interest  in  the  body  of  it,  he  is 
only  allowed  by  the  commissioners  to  ^rove  for  the. 
principal  money.  The  question,  too,  has  been  very 
recently  before  the  Court  of  Common  Pleas ;  and 
that  court  expressly  decided,  that  the  interest  ought 
not  to  be  added  to  the  principal,  to  make  a  good  pe- 
titioning creditor's  debt  That  case  is  precisely  in 
point ;  and,  upon  these  authorities,  I  am  quite  satisfied 
that  this  is  not  a  good  petitioning  creditor's  debt,  and 
that  this  commission,  cannot  be  supported*  There 
must,  therefore^  be  a  new  trial. 

'  Bayley  J.  I  am  of  the  same  opinion.  The  first 
impression  on  my  mind  was,  that  the  interest  might  be 
added  to  the  principal  to  make  a  good  petitioning  cre- 
ditor's debt;  but,  upon  further  consideration,  I  am 
quite  satisfied,  that  the  distinction  is  between  those 
cases  where  tliere  is  an  express  undertakmg  by  the 
party  to  pay  both  principal  and  interest,  and  those  ndiere 
he  undertakes  to  pay  the  principal  only.  In  the  latter 
case,  the  interest  is  no  part  of  the  debt,  but  only  in  the 
nature  of  damages.  The  case  of  a  bond  is  different ; 
for  there  the  penalty  is  the  debt,  and  the  principal 
money  due^  and  the  interest  thereon,  may  be  considered 
as  part  of  the  penalty.  Although  by  the  usage  of 
trade  interest  is  allowed  on  a  bill,  yet  it  constitutes  no 
part  of  the  debt,  but  is  in  the  nature  of  damages,  which 
must  go  to  the  jury,  in  order  that  they  may  find  the 
amount ;  and  it  is  competent  for  them  either  to  allow 
five  per  cent,  or  four  per  cent,  according  to  their  judg- 
ment of  the  value  of  money,  or  they  may  even'  allow 
nothing,  in  case  they  are  of  opinion,  that  the  delay  of 
payment  has  been  occasioned  by  the  default  of  the 

holder. 
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hoTden  These  circciniBtances  shew,  that  interest  is  ia  1819. 
the  nature  of  damairesy  and  is  no  part  of  the  debt  The  """"^ 
practice  in  Chancery,  established  in  the  case  before  agahut 
Lord  Hardvdcke^  is  conformable  to  this  view  of  the 
subject ;  and  cases  upon  this  point  are  there  matters  of 
daily  occurrence.  If  the  interest  constitute  part  of  the 
debt,  the  Chancellor  cannot  refuse  to  allow  the  holders 
to  prove  for  it;  for  he  cannot  distinguish  between  one 
part  of  the  debt  and  another.  Yet  we  find,  that  a  dis- 
tinction between  principal  and  interest  is  continually 
made.  It  must,  therefore,  have  a  legal  foundation,  and 
that  foundation  is,  that  the  principal  is,  in  point  of  law, 
the  debt,  and  the  interest  only  in  the  nature  of  da« 
mages;  and  that  as  the  commissioners  of  bankrupt  are 
only  to  receive  proof  of  debts,  they  cannot  allow  any 
thing  to  be  proved,  which  does  not  constitute  part  of 
the  debt.  I  am,  therefore,  of  opinion,  that  the  interest 
cannot  be  added  to  the  principal,  so  as  to  make  this  a 
good  petitioning  creditor's  debt. 

HoLROTD  J.  I  am  of  the  same  opinion.  It  appears 
to  me  quite  sufficient  to  decide  this  case,  that  the  point 
was  settled  so  long  ago  by  Lord  Hai'dwickej  whose  de- 
cision has  been  acted  upon  ever  since ;  but  even  if  this 
were  res  integi-a,  I  should  ihink  the  principle  of  that 
decision  right.  Where  the  interest  is  expressly  agreed 
to  be  paid,  it  may  be  considered  as  part  of  one  aggre« 
gate  debt ;  but  where  a  specified  sum  only  is  agreed  to 
be  paid,  there  interest  is  recoverable  as  damages,  aiid  it 
may  depend  upon  external  circumstances,  whether  any 
and  what  interest  is  to  be  recovered.  The  commis- 
sioners of  bankrupt  cannot  enquire  into  those  circum- 
stances, and,  therefore,  it  is  not  competent  for  them  to 

X  3  allow 
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1819.       ftUow  interest  at  all.    Tliere  wa%  therefor^  np  godfl 
petitioning  creditor's  debt  in  this  eaae; 

Best  J.  I  should  have  felt  myself  bound  to  have 
decided  this  case,  upon  the  authority  of  the  case  be- 
fore Lord  Hardwire,  and  that  lately  determined  by 
the  Court  of  Common  Pleas ;  but  I  am  satisfied,  inde- 
pendently of  those  authorities,  with  thepropriety  of  the 
distinction  between  the  cases  where  there  is  an  express 
stipulation  for  interest  and  those  where  there  is  none. 
In  the  latter  the  amount  of  interest  is  uncertain,  and 
being  like  any  other  unliquidated  damages,  cannot  be 
considered  as  part  of  the  dcM  due  on  the  biO.  There 
must)  therefore^  be  a  new  trial  in  this  case. 

'  Rule  absolute." 


Tuetday,         Dixon  and  Another,  Assignees  of  Davidson,  a 

Jan*  26tD.  ^ 

Bankrupt,  against  Hamond. 
An  agent  can-     A  SSUMPSIT  for  money  had  and  received.    Plea, 

not  dispute  the   -^^  i      ,<^    .»,•»,»•    • 

title  of  hb  prin.  general  issue.    At  the  trial  at  the  Gmldhall  sittings 

^erafore  where  oft^^  1^^  Michadmas  term,  before  Abbott  C.  J.,  it  ap- 

bdOT«^*Se  P®wr^  ^t  the  bankrupt  Davidson  was  the  surviving 

MTan^hid  P^^tner  of  one  FlcwerdeUf  and  that  Flawerden  being 

been  conveyed  possessed  of  a  ship  Called  the  Sidney,  had  in  1814 

to  JB.  for  secur-  *^  *^  •^  v 

ingadebt,  and  |i5signed  hev  over  to  one  Hartf  as  security  for  the 

Abecamethe 

eoleTegistered 

owner  of  the  ship,  and  afterwards,  as  agent  fir  both  partners,  insured  the  ship  and  freigfat, 

and  charged  than  with  the  premiums,  &c* ;   and,  on  a  loss  luqppening,  leceiTeci  th» 

money  ifrom  the  underwriters  :    Held  Uiat  he  was   accountable  to  the  assignees  of  the 

aurviving  partner  far  the  sniphis,  after  payment  of  hia  own  d^  and  »ot  to  the  eset. 

Guton  o|  tbe  dei^epsed  paitneri  to  whom  the  ship  originaUy  belonged. 

advance 
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advance  of  100(M«,  and  tbe  ship  was  acoordingly  rch       1819# 
gistered in  his  nam^.    Sabsequently  to  thisy  Hamond^  --- 

the  defendant^  advanced  to  Flattoerden  die  sum  of  9002.      ^q^o/ibr 
for  the  purpose  of  paying  off  Har^s  debt>  and  bis 
name  was  then  substituted  in  the  ctetUbate  of  regis- 
try, for  that  of  JFfor/,  for  the  purpose  of  securing 
this  debt.    On  the  3d  of  jMzia;^^,  1815,  tbe  defendant^ 
who  was  an  insurance  i)rofcer,  effected  an  insurance  na 
agent  for  Flawerden  and  Davidson^  on  the  ship  and 
her  freight  to  the  amount  of  2800/.,  and  he  diaiqged 
them  with   the  premiums  of  insurance.      The  sh^ 
having  been  lost  in  her  return  home,  the  nnderwriters 
paid  the  loss  to  the  defendant  $b  the  agent  6f  Mtxoerdett 
and  Davidsonj  for  whom  the  policy  had  hoen  effected* 
The  action  was  brought  to  recover  back  from  the 
defendant  the  sum  of  1900/.,  being  the  differaice  be^ 
tween  the  sum  of  2800/.  received^  and  the  sum  of  9OO/4 
which  he  had  advanced  on  the  security  of  the  ship* 
Scarletij  at  the  trial,  contended,  that  the  defendant  was 
not  liable  at  all,   being  himself  the  sole  roistered 
owner  of  the  ship,  and  that  therefore  the  assignees  had 
no  title  to  it.     And,  secondly,  that  if  be  was  account-* 
able  at  all  for  the  surplus  of  19002.,  be  was  so  only 
to  the  executors  of  Flowerden,  to  whom  the  ship  ori- 
ginally belonged.     The  learned  Judge  overruled  both 
these  objections,  and  the  plaintiffs  obtained  a  verdict. 
And  now 

Scarlett  moved  for  a  new  trial*  Here,  by  a  regular 
assignment,  tlie  defendant  is  owner  of  the  ship,  and 
has  the  only  legal  title  to  it.  Then  ^\ml  title  can  the 
assignees  of  Davidson  have  to  it?  Their  only  right  to 
this  money  arises  from  theiif  being  the  legal  owners  of 

X  4  the 
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1819.  the  ship,  and  it  would  therefore  follow,  that  not  being 
„  80,  they  have  no  title  by  which  they  can  claim  this 

offibui  money.  And  their  ov\^  remedy  will  be,  if  they  have 
any,  by  going  into  a  court  of  equity.  But  even  sup- 
posing that  the  defendant  only. holds  this  monqr  as 
security  for  his  debt  of  9002.,  and  that  he  is  accountable 
for  the  surplus,  it  is  clear  that  he  is  not  accountable  to 
these  persons.  For  the  ship  never  was  the  property 
of  the  partnership  at  all :  she  originally  belonged  to 
Nawerden alone;  and^  therefore,  it  is  to  his  represent- 
atives that  the  defimdant  is,  if  at  all,  accountable. 
Then  will  the  accounting  with  the  partnership  for  the 
premiums,  &c«  make  any  difference?  Suppose  a  bor- 
rower gives  a  mortgage  on  another  person's  land  ba  a 
security,  and  the  mortgagee  in  possession  were  to  ac- 
count with  the  mortgagor,  and  pay  over  to  him  the 
surplus  rents,  could  it  be  said  that  afterwards,  on  the 
estate  being  sold,  the  mortgagee  was  bound  by  that  to 
'pay  the  surplus  to  the  mortgagor,  and  not  to  the  real 
proprietor?  H^re^  therefore^  Hanumd  is  mortgagee  in 
possession;  the  ship  is  sold ;  and  he  must  be  account- 
able to  the  representatives  of  the  real  owner  FUmerden^ 
and  not  to  the  assignees  of  Dooidsony  who  never  had 
any  real  title  whatever  to  the  ship.  This  action,  there- 
fore^ cannot  be  maintained. 

Abbott  C.  J.  If,  in  order  to  maintain  this  action. 
It  were  necessary  to  shew  that  the  legal  tide  to  this 
diip  Was  in  the  present  plaintiffs,  there  could  be  no 
doubt  that  the  defendant  would  be  entitled  to  our 
judgment.  For  it  is  dear  that  the  ship  never  belonged 
to  the  partnership  at  all.  It  was  originally  the  property 
of  FUnoerden  alone^  and  by  him  the  ]efpX  interest  was 

first 
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first  transferred  to  Hati^  and  subBequetitly  vested  in        1819. 


Dixov 


the  present  defendant    He^  however,  in  1815  receives 

an  order  to  effect  an  insurance  on  the  ship  and  freight        agamtt 

on  the  partnership  account,  and  he  does  effect  it,  and 

accounts  with  thp  partnership  for  the  premiums.    After 

this,  the  ship  is  lost,  and  he  receives  the  money  from 

the  underwriters.    Then,  in  truth,  the  legal  title  to  the 

ship  has  nothing  to  do  with  this  question*    The  right 

of  the  plaintiff}  to  recover  here  depends  on  a  settled 

rule  of  law,  that  an  agent  shall  not  be  allowed  to 

dispute  the  title  of  his  principal,  and  that  he  shall  not, 

after  accounting  with  his  principal,  and  receiving  the 

money  in  that  capacity,  afterwards  say,  that  he  did 

not  do  so,  and  did  not  receive  it  for  the  benefit  of  his 

principal,  but  for  that  of  some  other  person.     Here 

the  defendant  has  received  the  money  as  agent  for  the 

partnership,  and  he  cannot  now  be  permitted  to  say, 

that  he  received  it  for  the  benefit  of  FU/aoerden  alone» 

All  the  rest  of  the  world,  except  the  defendant,  might 

dispute  the  legal  title  of  the  plaintifis  to  the  ship,  but 

he  cannot  do  it.    There  is,  therefore^  no  reason  for 

granting  this  rule.  / 

Batley  J.  The  case  only  depends  on  the  peculiar 
relation  between  principal  and  agent.  Hamand  here 
has  effected  an  insurance  for  both  Fhvoerden  and  David- 
son^ and  the  loss  having  happened,  the  underwriters 
have  paid  it  to  him  as  the  agent  of  both  partners; 
then  he  must  pay  it  over,  according  to  his  duty  as 
agent,  viz.  to  the  partnership ;  and  he  is  not  at  liberty 
now  to  say,  I  will  not  do  so,  but  I  will  pay  it  to 
FUmcrden  alone.    The  verdict  therefore  is  right. 

Hoi.ROTn 
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l^ld. 

Bixov 

lOgOtfUf 
HjJfOND* 


HotROYDJ.  This  case  ought  to  be  considered 
exactly  in  the  same  way  as  if  some  third  person,  and 
not  Hamond  himself,  were  the  registered  owner  of  the 
ship;  and  then  there  could  be  no  donbt.  Besides,  if 
the  underwrit^v  had  paid  the  mon^  to  Flawerden 
and  Davidson  themselves,  it  is  quite  clear,  under  the 
circumstances  6f  this  case,  that  Hamond  could  not 
then  have  recovered  it  from  them.  Then  if  so»  that 
shevrs  that  the  money,  though  paid  to  him,  was  not  his 
money,  but  that  of  the  partnership,  and  that,  therefore^ 
this  action  to  recover  it  may  be  supported  against  him 
by  the  present  plaintiffs. 


Bust  J.  concurred. 


Rule  refused. 


Tuesday, 
Jan.  26th. 


An  attorney, 
who  had  not 
practised  on  his 
own  account 
since  his  hat 
certificate  ex- 
pired* may  be 
re-admitted 
without^ying 
any  fine  or  ar- 
rears of  duty. 


Ex  parte  Clarke. 

7i^ AERYAT mowed,  to  re-admit  an  attorney.  Ittip- 
peared  that  he  was  originally  admitted  in  the 
year  180J,  and  had  regularly  taken  out  his  certificate 
till  1804;  and  that  from  that  time  until  the  month  of 
June  last,  he  had  acted  as  clerk  to  another  attorney, 
and  had  not  in  the  interval  ever  practised  on  his  own 
account.  The  only  question  was,  on  what  terms  the  rc- 
admission  should  take  place.  It  was  urged,  that  as  no 
duty  had  accrued  due  in  the  interim,  the  payment 
of  aiTears  of  duty  since  the  expiration  of  the  last 
certificate  should  not  be  made  a  condition  of  the  rule. 
The  Court,  after  consulting  the  master,  directed  the  rule 
to  be  drawn  up  as  prayed,  and  the  rule  was  accordingly 
drawn  up,  to  re-admit  him  ou  his  taking  out  the  certifi- 
cate 
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eato  U>  proetis^  and  on  payment  of  the  duty  lor  the       1819. 
preaent  y^iKf  without  any  lirrearQ  of  duty  or  fine,  (a) 


£xiMurte 
Clabsx. 


(a)  2i(mdayt  June  8th,  1818.  Ex  parte  Calland,  Trin.  tenn,  1818. 

had  been  struck  off  the  roll  at  his  own  desire,  fifteen  years  before,  and 
had  not  practised  in  any  way  since ;  the  Court  directed  him  to  be  re- 
a&aiiUad  on  payineat  of  the  amort  of  duty  and  penalty  of  SOib  Oon 
sflvrwards  applied  to  the  Court  to  have  the  rule  amended  by  striUng 
out  the  term  upon  payment  of  arrears  of  duty  and  penalty,  on  the 
ground  that  the>57  0,S,  c.  9a  s.  31.  confined  the  payment  of  ariaan 
to  soch  attomiea  only  who  had  ne^fecied  to  take  out  their  certificate^ 
and  who  had  thereby  been  off  the  roll;  and  not  to  attomies  who  had 
been  itnick  off  the  roll  on  thenr  own  motion.  And  Sayley  and 
Mobv^J^  (the  only  Judges  present),  upon  looking  hito  the  act, 
agreed  that  that  was  the  correct  construction  of  it,  and  ordered  the 
mk  to  be  amended  accordingly. 


FjLBTCHJSlt  flg^oi/W/ InGLIS.     ,  Kfitii- 

A  CTION  on  a  policy  of  insurance,  dated  the  16th  a  transport 

October^  1813,  on  ship,  at  and  from  any  port  or  mm^^^lce 

ports,  place  or  places,  in  port,  at  sea,  in  government  ser-  Jl^^^^^thJ!^ 

"vice  for  twelve  calendar  months,  commencing  onthe  1 7  th  ^^^^  ^^^h 

^  she  was  ordered 

October^  1813,  and  ending  on  the  IGtli  October,  1814;  intoadry  har- 

,  hour,  the  bed 

warranted  free  of  capture  and  seizure,  at  a  premium  of  of  which  was 

dL  per  cent,  for  the  twelve  months,  to  return  lis*  Sd.  even,  and  on 

for  every  uncommenced   month,  if  captured  or  dis-  w^hCT,  Ae^ 

charsed  the  service.    The  loss  was  averred  to  be  by  cdved  damage 

a.  ''  bytakmgthe 

perils  of  the  sea.     At  the  trial  before  Abbott  C.  J.  at  ground:  Held 

,  that  this  was  a 

the  last  London  sittings,  it  appeared,  that  the  ship  in-  loss  by  a  peril 
Bured  was  a  transport  engaged  in  the  service  of  go- 
venuoait,  and  that  in  the  course  of  such  service^  and 
within  the  term  mentioned  in  the  policy,  she  was  or- 
dered into  Boulogne ;  where^  under  the  direction  of 
.  the  si^p^intendant  of  transports,  she  was  moored  near 
one  of  the  quays.    The  harbour  of  Bwk^ine  is  a  dry 

harbooT; 
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ThKicumaif 

ogamM 

iMOUt. 


I8i9«  harbour,  with  a  hard  uneven  bottom.  Between  nine 
and  ten  at  night,  the  tide  having  then  left  the  vessel,  a 
cracking  noise  was  heard  in  the  ship,  proceedings  as  the 
witness  believed,  from  something  breaking.  Some  time 
after  this,  on  the  return  of  the  tide^  there  was  a  con- 
siderable swell  in  the  harbour,  and  the  ship  struck  the 
ground  hard  several  times:  in  the  momin|^  18  of  tlie 
knees  were  found  to  be  broken.  It  was  proved,  that  the 
ship  had  frequently  struck  in  other  soft  harbours,  without 
receiving  any  damage :  but  at  those  times  she  was.  water* 
borne.  This  action  was  brought  to  recover  the  amount 
of  the  expense  incurred  by  the  assured  in  repairing  this 
damage.  The  jury  found  a  verdict  for  the  plaintiff; 
and  now, 

Scarlett  moved  for  a  new  trial.  Thiswas  an  insur« 
ance  upon  a  vessel  engaged  as  a  transport,  in  the  ser- 
vice of  government  In  the  regular  course  of  the 
duty  required  of  such  a  vessel,  it  must  become  neces- 
sary to  put  into  dry  harbours,  and  to  take  the  ground. 
Any  injury  arising  from  her  taking  the  ground,  under 
such  circumstances,  is,  therefore^  part  of  the  ordinaxy 
wear  and  tear  of  the  vessel :  it  does  not  arise  from  any 
extraordinary  accident,  and  is  not  therefore  a  peril  of 
the  sea;  and  he  cited  Thomson  v.  Whitmore  (a),  where 
a  transport  having  been  hove  down  upon  a  beach  to 
repair,  was  there  bilged :  it  was  held,  that  that  was  not 
a  peril  of  the  sea. 

Abbott  C.  J.  said  that  the  Court  would  consider 
the  case ;  and  after  an  interval  of  a  few  days,  he  stated 
that  the  Court  had  considered  it,  and  that  they  thought 
it  was  a  loss  by  a  peril  of  the  sea ;  and  accordingly  the 
rule  was  refused. 

(a)  3  fottfi^*  Wi 
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1819. 


Jackson  against  Hallaai .  wednui^^, 

Jan.  27lii. 

'PRESPASS  for  pulling  down  a  wall      Plea,  not   p^in^iffh^^j 
irailty.    At  the  trial  before  the  Lord  Chief  Baron,   *ttuned  a  rer- 

^       "^  diet,  the  Court, 

at  the  Nottingham  Spring  assizes,   18l7»  the  defence  on  the  applif». 

was,  that  the  defendant  had  pulled  down  the  wall,  as  fendant,  grutt- 

surveyor,  under  the  IS  G,S,  r.  78.;    but  the  Lord  ^Ji,"^^^ 

Chief  Baron  was  of  opinion,  that  the  defendant  could  ^^2^^^ 

not  avail  himself  of  that  defence,  as  he  had  not  given  t^©  ju«7  ^ 

point  of  law; 

the  notices  required  by  the  act.    A  rule  nisi  for  a  new  but  the  rule  ibr 

trial  was  obtained,  on  the  ground  of  the  misdirection  waaiOentasto 

of  the  learned  Judge,  which  rule  was  afterwards  made  J^feSuit, 

absolute ;  but  nothing  was  said  as  to  the  costs  of  the  '^'*?"*  «^ 

"  •'to  tnalf  gafe 

irial.    Notice  of  trial  was  then  given  for  the  ensuing  the  pUintiira 

coffiioTitz  anw 

assizes,   but  the  defendant  subsequently  obtained   a  the  Court  hdd 
judge's  order  for  leave  to  withdraw  his  plea,  suffered  antwaaliaUe 
judgment  by  default,  and  gave  a  cognovit  for  35/.  da-  JJSetttS.**^ 
mages,  and  such  costs  as  the  plaintiff  was  by  law  en-    j/^rV^ 
titled  to  recover.    Upon  taxing  the  costs,  the  Master 
refused  to  allow  the  plaintiff  the  costs  of  the  trial.    A 
rule  nisi  having  been  obtained  in  last  term,  for  the 
Master  to  review  his  taxation,  i 

Denman  now  shewed  cause,  and  contended,  that  in 
this  court,  the  rule  was,  as  laid  down  by  Lord  Kenyon^ 
in  Bird  v.  Appleton  (dr),  where  all  the  former  authorities 
were  considered,  that  the  costs  of  the  first  trial  shall 
not  be  allowed,  though  the  verdict  has  gone  the  same 
way,  unless  it  be  so  expressed  in  the  rule  granting  the 

(a)  l£a<f,  111. 

new 
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16 19.        new  trial ;  and  if  the  rule  be  silent  in  that  respect,  the 
'  costs  of  the  first  trial  are  n^ver  allowed,  whichever  way 

Jackson  i  -i. 

against  the  verdict  may  go  upon  the  second  trial.  Here, 
therefore,  if  the  cause  had  gone  down  to  trial  the  se- 
cond time,  the  plaintiff  could  not,  even  if  he  bad  aae- 
ceededf  havehfid  the  costs  of  the  first  trial;  and  the 
defendant  is  not  to  be  put  in  a  worse  situation  here,  by 
having  given  a  cognovit,  than  if  he  had  gone  down  to 
trial,  and  a  verdict  had  been  found  against  him.  And 
he  cited  Haworth  v.  SamueL  (a) 

HuUock  Serjt,  contra,  relied  upom  Booth  v.  Jther'- 
ton  (&),  where^  after  argument  on  a  special  case^  the 
Court  directed  a  new  trial,  because  the  case  was  insuf- 
ficiently stated ;  and  the  defendant,  without  going  to 
trial  again,  gave  t&e  plaintiff  a  cognovit  There  the 
Court  held,  that  thevdefendant  was  liable  ta  pay^the 
costs  of  the  former  trial.  That  case  was  recognized 
by  Lord  Kenyon^  in  Bird  v.  AppletoUj  and  is  precisely 

in  point  with  the  present. 

t 

Abbott  C.  J.  I  think,  that  the  plaintiff  is  entitled 
to  the  costs  of  the  trial.  The  rule  for  the  new  trial  was 
silent  as  to  costs ;  and  if  th^  plaintiff  had  obtained  a 
verdict  on  the  second  trial,  he  would  only  have  been 
entitled  to  the  costs  of  that  trial.  Instead,  however,  of 
taking  the  benefit  of  a  second  trial,  the  defendant  has 
acknowledged,  by  giving  a  cognovit,  that  he  bad  no 
ground  of  defence  to  the  action ;  and  that  the  first 
verdict  was  right  ufion  the  merits.  It  seems  to  me, 
therefore^  that  in  point  of  justice,  he  ought  to  pay  the 

(o)  1  Bqttu  i  AU  566.  (b)  6  Term  Jtqt.  144. 

costs 
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coste  of  the  trial;  and  Booth  y.  Athcrton  is  an  authority        1819^ 
to  shew  that  isuch  is  the  rule  of  law.  — - 

Jackson 
^  against 

Bayx^y  J.  The  case  of  Booth  v.  Atherton  is  the  ^'''•^• 
only  case  precisely.in  poipt.  That  case  establishes  a 
distinction  between  those  cases,  where  there  is  and 
where  there  is  not  a  second  trial.  In  the  latter,  the 
costs  of  the  first  trial  are  to  be  paid  by  the  party  who 
does  not  succeed.  Here  the  defendant,  bygivmgthe 
cognovit,  has  shewn,  that  his  application  to  set  aside 
the  verdict  was  unfounded;  and  if  the  verdict  had 
stood,  as  it  ought  to  have  don%  he  must  havepajd  the 
costs  of  the  trial. 

HoLROYO  J.  I  am  of  the  same  opinion.  The 
rule  laid  down  in  Booth  v.  Atheiton  is  applicable  to  the 
present  case;  and  it  is  most  consistent  with  justice,  that 
the  plaintiff  should  have  the  costs  of  the  trial.  The 
defendant  resisted  the  action,  on  the  ground,  that  he 
acted  in  his  character  of  surveyor ;  and  he  applied  for 
a  new  trial,  because  he  was  not  permitted  to  enter  upon 
that  defence.  The  Court  permitted  him  to  defend 
himself  in  that  character,  and  he  then  acknowledges 
that  he  has  no  such  ground  of  defence.  He  has  ac- 
knowledged, therefore,  that  if  he  had  been  permitted 
to  go  on  with  his  defence  at  the  first  trial,  the  verdict 
must  still  have  been  found  against  him  upon  the 
merits;  and  he  must,  therefore,  at  all  events,  have  paid 
the  costs  of  that  trial. 

Best  J.  concurred. 

Rule  absolute. 
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.  '1819. 

Wednetda^,  WeIE  OgoinSt  ABERDEEN* 

Jan.  27th. 

AdupinniKd  A  CTION  upon  a  policy  of  insurance,  da^ed  the 
J^JSTon  2Ut  February,  1817,   on  the  ship  called  Pnnce 

her  voyage  fa      CobouTS.  and  her  outfit  at  and  from  London  to  Bahia  s 

an  unseawoitby    ^v«^    &>  •  i       r  ii       • 

state,  in  come-  ^^^  ^|jg  declaration  Stated  that  the  following  memo- 
S^g^^  randum  of  the  5th  AprOy  1817,  was  indorsed  upon  the 
2?^?  policy.  It  is  agreed,  that  the  Prince  Cobourg  may 
^Se^dSS^i.  load,  unload,  and  reload  goods,  and  discbarge  part  of 
toTTtoir  her  cargo  at  Bamsgate.  Plea,  non-assumpsit.  At  the 
J^"lrf.  and  ^rial  before  Best  J.  at  the  last  Ixmdm  sittings,  it  ap- 
S^  is  db-  peared  that  the  plaintiff  was  both  owner  and  captain 
Sl^S*i^  *  of  the  ship ;  that  he  sailed  in  her  from  London  on  her 
t'^l^r  voyage  on  the  18th  March,  laden  with  iron,  and  that 
StS^b^  between  Dungeness  and  Beac/y  Head  she  laboured  so 
overkdenin       much,  that  it  became  necessary  to  put  back  to  the 

the  early  part  '  j  •       *         v         »»  i« 

of  her  voyage:  2)otwi5,  from  whence  she  jsailed  again  on  the  27th, 

"nto^S^*  that  on  the  28th  die  vessd  still,  kboured  and  strained 

1^^^"^  much,   and  made  water,  and  on  the  29th  she  still 

ha^g  I2m  Strained  and  made  such  bad  weather  from  being  over- 

and  put  back  i^den,  that  it  became  necessary  for  the  preservation  of 

to  the  Downs, 

aod  then  tailed    ^^  cargo,  &c.  to  bear  up  for  the  Dooms,  where  she 

asain*  and  Ia* 

boured  and  arrived  on  the  30th,  when  the  captain  made  a  protest^ 

fiom  bein^  and  came  up  to  London  to  consult  with  the  charterer 

SS^^I^tli^  as  to  the  propriety  of  unloading  part  of  the  cargo, 

a  second  time;  Qn  his  arrival  in  I/mdon,  he  informed  his  insurance 

and  upon  an 

application  to  broker,  that  it  would  be  necessary  to  put  into  some  port 
writers  for  to  unload  part  of  the  cargo,  and  directed  him  to  apply 

l^Spto         to  the  underwriters  for  liberty  so  to  do.     The  broker  did 

go  into  port 

to  disdiarge  part  of  the  cargo,  it  wba  only  communicated  to  them  that  the  ship  was 
too  deep  in  the  water :  Held  that  as  the  subsequent  loss  had  not  m  any  d^^ree  arisen 
from  her  having  so  strained  and  laboured,  the  communication  of  that  fact  was  rnimaterial, 
and  that  the  communication  made  was  quite  sufficient.  Held,  alaoy  that  the  memo- 
landiim  gtring  mdi  liberty  did  not  reqwra  s  new  stamp. 

apply 
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apply  to  the  underwriters^  and  the  memorandum  stated        1819. 
in  the  policy  was  signed  by  the  defendant  f   he  did 
inform  them  of  the  circumstance  of  the  ship  being  too 
deeply  laden  to  continue  her  voyage  with  safety,  but 
he  did  not  state  to  them  that  the  ship  had  put  back 
from  Beachy  Head^  or  that  she  had  strained  much,  or 
that  any  protest  had  been  made.     The  plaintiff  on  his 
return  to  Deal  had  the  ship  surveyed,  and  under  the 
advice  of  the  surveyors,  that  it  was  necessary  to  Ughten 
her,  he  put  into  JRamsgaie  harbour,  unshipped  part  of 
the  cargo,  and  afterwards  proceeded  on  the  voyage 
insured,  in  the  course  of  which  a  loss  took  place.     It 
was  objected  on  the  part  of  the  defendant,  that  the 
ship  having  been  overladen,  was  unseaworthy  at  the 
commencement  of  her  voyage^  and  that  the  memo- 
randum.  was  invalid,  both  from  not  having  a  new 
stamp,  and  also  from  having  been  obtained  without 
jnaking  a  due  communication  to  the   underwriters. 
The  learned  Judge,  however,  was  of  opinion,  that  this 
being  a  poh'cy  on  ship,  the  risk  had  commenced  before 
any  goods  had  been  laden;  and  he  left  two  questions 
to  the  jury,  first,  whether,  when  she  sailed  from  Rams^ 
gatej  she  was  properly  laden,  and  in  a  seaworthy  state; 
and,  secondly,  whether  the  subsequent  loss  had  beea 
occasioned  by  the  circumstance  of  the  vessel  having  been 
overladen  between  London  and  Bam^gate.  ^  The  jury 
found  that  when  the  ship  sailed  from  Bamsgate  she  was 
not  improperly  laden,  but  was  then  in  a  seaworthy  state; 
and  that  the  subsequent  loss  was  not  in  any  degree 
attributable  to  the  circumstance  of  her  being  overladen 
between  London  and  Bamsgate ;  and  upon  this  findings 
a  verdict  was  entered  for  the  plaintiff. 

Vou  11.  Y  Qurrusf 
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1819.  Gumey  now  moved  for  a  new  trial,  on  two  grounds, 

first,  that  the  vessel  having  been  overladen  when  she  com- 
menced her  voyage,  was  not  seaworthy,  inasmuch  as  the 
sailing  of  the  vessel  in  a  seaworthy  state  is  a  condition 
precedent  to  the  vesting  of  any  right  in  the  assured  to 
recover ;  and  the  underwriters  at  least  are  not  liable  for 
any  subsequent  loss,  unless  that  condition  be  fulfilled:  and 
be  referred  to  a  case  oi(Mvers(my.Longhnan{a\  whidi  he 
stated  to  have  been  an  insurance  upon  a  ship  at  Neeo  Or^ 
leanSf  where  she  lay  a  considerable  time  upon  the  mud, 
during  which  time  her  bottom  was  injured  by  worms; 
while  she  Jay  upon  the  mUd,  no  defect  was  apparent,  but 
when  she  commenced  her  voyage,  and  came  down  the 
river,  the  defect  was  discovered;  and  hord EUenborougk 
beldf  that  the  vessel  might  be  in  a  seaworthy  state  on 
the  mud  and  in  the  river,  but  that  if  she  had  got  out 
of  the  river,  the  underwriters  would  have  been  off  the 
poUcyi  The  defect,  however,  having  been  discovered 
before  she  got  out  of  the  river  where  she  was  in  a  sea- 
worthy state,  he  held  that  the  underwriters  were  not  off 
the  policy,  because  she  did  not  get  into  a  state  of  wea- 
ther in  which  she  would  be  unseaworthy.  Secondly, 
siq^posing  the  policy  to  have  attached,  the  putting  into 
Mamsgaie  hatbour  was  a  deviation;  for  the  memo- 
randum could  not  avail  the  plaintiff,  inasmuch  as  it 
operated  as  a  new  policy,  and  therefore  required  a 
new  stamp,  and  the  liberty  there  given  was  obtained 
from  the  underwriters,  without  having  disclosed  the  im- 
portant fiict  that  the  vessel  had  strained  much,  owing 
to  her  having  been  overladen,  or  that  a  protest  had 
been  made« 

(a)  Sittings  ifter  Trinity  tarm  1815.     The  case  is  reported,  upon 
point,  4  Maule  j-  Sdw.  346, 

•  Abbott 
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Abbott  C.  J.  It  appe&n  in  this  case  that  the  vessel^  1819. 
at  the  time  of  her  departorey  was  not  in  a  fit  condition 
to  perform  her  voyage,  in  consequence  of  her  having  at  agama 
that  time  a  greater  cargo  than  she  could  eonveniently,  or 
perhaps  with  safety,  convey.  The  master  having  disco- 
vered this,  and  having  met  with  bad  weather,  (which  was 
perhaps  the  cause  of  the  discovery  being  ever  made,) 
put  back  into  the  Downs,  and  having  obtained  permis- 
sion to  go  into  Ramsgate  for  the  purpose  of  discharging 
part  of  her  cargo,  went  there  and  did  land  some  por- 
tion, and  so  having  removed  the  objection  that  had  pre- 
viously existed,  put  the  ship  into  a  fit  condition  to 
perform  the  voyage.  And  the  jury  have  fi>und  that  the 
lorn  which  subsequratly  happened  was  in  no  degree  at- 
tributable to  the  condition  in  which  she  originally  sailed^ 
and  fi[^m  which  she  had  fre^  hersdf  by  dischaiging  part 
of  h^r  cargo  at  Bam^ate*  But  it  is  said^  that  this  me* 
morandum  expressing  the  consent  of  the  underwriters 
is  void,  and  that  in  or^er  to  bind  the  underwriters  a 
new  contract  was  necessary,  inasmuch  as  the  fact  of  the 
vessel  having  once  sailed  with  a  cargo  greater  th^  was 
proper  for  that  voyage^  and  therefore  in  an  unseaworthy 
state,  wholly  put  an  end  to  their  liability  on  thd  poliey* 
That  proposition  would  go  the  length  of  establishing^ 
that  if  a  vessel,  at  the  outset  of  her  voyage^  be  by  mis- 
take or  accident  unseaworthy,  owing  to  some  deftct 
which  is  immediately  discovered,  and  remedied'  before 
any  loss  happens  in  consequence  of  it,  still  that  the 
policy  would  be  foid,  and  the  underwriters  not  Uablet 
I  confess  that  I  was  a  little  surprised  at  that  propo- 
sition, because^  if  true  in  point  of  law,  I  fear  we  should 
find  many  cases  indeed,  where  it  would  turn  out  that 
the  assured  could  have  no  claim  upon  the  underwriters^ 

Y  2  because 
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1819«  because  something  was  wanting,  or  .  something  ex- 
cessive, at  the  instant  of  the  ship's  departure,  although 
the  want  had  been  supplied,  or  the  excess  removed  be- 
fore the  loss  happened.  Suppose,  for, instance,  a  vessel 
is  unseaworthy,  unless  she  has  two  anchors,  being  des- 
tined for  a  long  voyage,  and  she  sails  from  I/mdonto 
Gravesendy  with. only  one f  shall  it  be  said,  that  if  no 
loss  happens  between  Loudon  and  Gravesend,  and  the 
vessel  at  Gravesetid  takes  on  board  her  second  anchor, 
and  then  proceeds  on^  her  voyage,  that  the  underwriters 
are  not  liable  for  a  subsequent  loss,  and  that  the  policy  is 
60  completely  at  an  end,  that  even  if  the  underwriters 
agree  to  waive  the  objection,  and  to  allow  her  to  pro- 
ceed on  her  voyage,  their  consent  shall  be  unavailing. 
These  inconveniences,  which  would  be  continually  oc- 
curring in  practice,  would  lead  to  dangerous  conse- 
quences, by  opening  a  door  to  underwriters  to  break  their 
eii^gagements  by  means  of  trivial  circumstances,  the  effect 
of  which  no  one  ever  contemplated.  I  think,  there- 
fore^ that  that  proposition  canpot  be  maintained.  As 
to  the  objection  that  this  was  a  deviation,  it  is  sufficient 
to  answer,  that  it  was  done  by  the  permission  of  the 
underwriters.  With  respect  to  the  sufficiency  of  the 
communication  made  to  them,  it  is  quite  clear,  that 
the  underwriters  wei^e  told  all  that  was  in  substance 
necessary  for  them  to  know;  for  they  were  told,  that 
when  the  vessel  sailed  she  had  too  large  a  cargo  on 
board,  and  that  she  was  not  in  a  situation  fit  to  perform 
her  voyage.  Upon  the  whole,  therefore,  I  think,  this 
rule  must  be  refused. 

Bayley,  J.    I  am  of  the  same  opinion.    There  was 
not  any  fraud  or  concealment  in  this  case,  so  as  to 

vacate 
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vacate  the  memorandum ;  for  it  distinctly  appears,  that 
the  underwriters  were  told,  that  the  ship  had  been  „ . 
overloaded,  and  that,  from  that  circumstance,  she  was  against 
in  an  unseaworthy  state.  As  to  the  fact  relied  upon, 
that  the  ship  had  strained,  it  is  to  be  observed,  that 
if  that  straining  had  rendered  her  unseaworthy,  the 
lion -communication  of  that  fact  would  have  vacated 
the  policy ;  but  as  the  jury  have  negatived  that,  the 
fact  was  immaterial,  and  therefore  it  was  unnecessary 
to  communicate  it  to  the  underwriters.  The  question 
then  is,  whether  the  memorandum  required  a  new 
stamp ;  and  the  case  of  Hubbard  y*  Jackson  (a)  is  an 
authority  to  shew,  that  a  warranty  may  be  waived  by  a, 
memorandum  on  the  policy  without  a  new  stamp.  Now 
it  is  a  warranty  that  the  ship  shall  be  seaworthy,  and 
therefore  it  does  not  require  a  memorandum  with  a 
new  stamp,  in  order  to  waive  it  A  warranty  to  sail 
within  a  certain  time  is  of  the  same  nature ;  and  yet  it 
has  been  held,  that  after  the  period  when  the  condition 
has  terminated,  the  parties  may  still,  by  an  unstamped 
memorandum,  continue  the  policy ;  and  if  they  may  do 
so  in  one  case,  they  may  do  so  equally  in  the  other.  It 
has  been  said,  that  the  memorandum  here  was  added 
aftec  the  determination  of  the  risk  by  the  original  sail- 
ing of  the  ship  in  an  unseaworthy  state ;  but  that 
depends  upon  •  a  misconstruction  of  the  words  "  deter- 
mination of  the  risk  insured."  Upon  this  point,  it 
it  will  be  sufficient  to  advert  to  the  language  of  the 
Court  in  Kensington  v.  Inglis.  ffi)  There  the  insurance 
was  on  goods  on  board  ships  which  should  sail  be- 
fore the  1st  of  Juncy  and  the  memorandum  enlarging 

(a)  4  Taunt.  174.  (6)  S  EaUi  291. 
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1819«        the  time  of  ^lailing  to  the  Itt  of  JuguU  was  not  added 
-  till  the  nth  of  nhmei  and  the  objection  was  there 

agiAnst  taken  as  here,  that  the  risk  had  then  determined.  But 
Lord  EUenborough  said,  <<  that  the  objection  was 
foupded  on  a  misapplication  of  the  terms  deUrmin-^ 
tUion  qf  the  ride  insuted^  which  means  that  determin- 
ation of  it  which  is  occasioned  by  the  loss  or  safe 
arriyal  of  the  thing  insured,  or  by  the  final  end  and 
conclusion  of  the  voyage;  and  that  Jt  was  sufficient 
that  the  memorandum  was  written  on  the  policy  before 
any  of  these  events  happened."  On  these  grounds  I, 
am  of  opinion^  that  the  memorandum,  in  this  case,  did 
not  require  a  new  stamp,  and  that  the  verdict  is  right. 

HoLHOTn  J.  I  am  of  the  same  opinion.  I  do  not 
think  that  the  overloading  in  this  case^  which  rendered 
the  ship  unseaworthy  at  the  time  of  her  saiUng»  made 
an  end  of  the  policy.  The  inconveniences  which  have 
been  pointed  out,  as  resulting  from  this,  induce  me 
to  think  that  such  a  proposition  is  contrary  to  law: 
no  authority  has  been  cited  in  support  of  it ;  and  un- 
less some  cogent  authority  were  produced,  I  should 
not  accede  to  it.  It  appears  to  me^  that  the  risk  con- 
tinued, to  the  term  of  the  lossi  and  that  the  plaintiff  is 
entitled  to  recover. 

Best  J.,  who  tried  the  cas^  concurred. 

Rule  reiiised* 


IN  TUB  Ftm-rnvm  Year  of  QEORGE  III. 


HoRNBLOWER  and  Others  against  Proud  and  ^'•«*V'  ^ 
Others. 

^ROVER  for  three  bills  of  exdiange.    Plea,  not  ApenonhaY- 

•■  «i  -It**  ^**>^-r  .        '"&  three  bills 

gmlty.    At  the  trial  before  AbboU  C. X  at  the  ofexcfaange,    . 

JjTHdon  dttings  after  rnw^term,  1818,  it  appeal^  Sun^Slier, 

that  the  actbu  wa«  brought  by  the  direction  of  th^  J^hUd^X 

Vice  Chancellor,  for  the  purpose  of  tryiDc:  au  isflue,  viousd^iings, 

"^     '^  /     o  to  give  for  them 

The  facts  of  the  case  vere^  that  the  plaiutiffi  on  the  a  bill  on  Lon- 
don of  the  ear 

2d  MarcA^  18 18,  applied  to  T.  Gf^A^on^  aod  Co.,  bankers  amount,  and 
At  JFoherhampkmf  to    discount 'for  them   the    thrae  by^theUnkin- 
bills  of .  exchange  for  which  the  action  was  brought,   ^^^i]|^d7 
by  giving    them    a    bill   of  903/.  for    the   amount,  ^^^^^^^^ 
on  Esdaile  and  Co.  bankers  in  London^  payable  two  exchange  of 

securities,  and 

months  after  dat^   to  the  plaintiffi;  or  their  order,  that  troyer 
The  three  bills  were  accordingly  indorsed  prer  to  for  the  three 
Gibbons  and  Co.,  who  by  the  nest  post  remitted  them  dh!^^  ^* 
with  many  others  to  Esdaile  and  Co.,   who  placed  ^jj^^^^^l 
them  generally  to  the  credit  of  Gibbons  and  Co.    The  f>»i^  ^  °<^ 

^  ''  been  complete^ 

bill  given  in  excfafinge  by  Gibbons  and  Co.  was.  re*  stiU  that  the 

banker  haying 

fused  acceptance  by  Esdaile  and  Co.,  and  on  die  become  a  bauk. 
plaintiff's  applymg  at  Wdveriampton  to  know  why  S^MutTv- 
this  bad  happened,  Giibons  and  Co.  infiwraed  them  ^^^^"^^ 
that  they  had  had  some  heavy  advances  to  make,  and  ^  asagnoes, 

•^  *  must  be  con- 

had  not  advised  Esdaile  and  Co.  of  the  bill  for  903/.  udered  as  goods 

and  rhflttws  in 

dcawn  on  them.    The  bill  was  afterwards  presented  the  order  and 
a  second  time,  and  again  refused  acceptance.    On  the  the  bankrupt* 
16th  of  MarcAf  a  commission  of  bankruptcy  issued  ^^ba^^p^L, 
against  Gibbons  and  Co.,  under  which  tfcey  were  duly  Jjjj^^*  "^ 
dedaved  bankrupts,  and  the  drfundante  were  appointed 
MVgnees,  and  the  usoal  assignments  made  to  them. 

Y4  M 
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•1819.  At  the  time  of  suing  out  the  commission,  Gttbons 
—■"^  and  G>.  were  indebted  to  Esdaile  and  Co.  on  the 
agahut^  balance  of  accounts,  but  the  latter  th^n  held  several 
bills  belongbg  to  ijribbons  and  Co.  besides  the  three 
bills  in  question,  which  were  afterwards  paid,  and 
ultimately  the  balance  due  from  Esdaile  and  Co.  to 
the  bankrupts  exceeded  the  amount  of  9037.  The 
Vice  Chancellor,  on  a  bill  having  been  filed  by  the 
plaintiffi,  praying  that  the  amount  of  the  three  bills  in 
question  might  be  paid  to  .them  out  of  this  surplus, 
directed  the  action  to  be  brought,  and  ordered  that 
the  defendants  should  admit  that  the  said  three  several 
bilb  of  exchange  were  in  their  possession  at  the  time 
of  the  bankruptcy  of  the  said  bankrupts.  There  was 
no  account  between  the  plaintiflfs  and  Gibbons  and  Co. 
previously  or  subsequently  to  this  transaction.  The 
learned  Judge^  under  these  circumstances,  nonsuited 
the  plaintiffi.  Marryat  in  last  Michaelmas  term  having 
obtained  a  rule  nisi  for  setting  aside  this  nonsuit, 

ScarleU  and  Tindal  shewed  cause.  The  transaction 
Is  in  this  case  a  mere  exchange  of  bills,  and  cannot  be 
distinguished  from  an  exchange  of  bills  for  goods. 
Then  supposing  a  bankrupt  purchases  goods,  and  gives 
a  bill  for  them,  and  the  bill  is  dishonoured,  the  cre- 
ditor cannot  bring  trover  for  the  goods,  but  must 
prove  for  the  amount  under  the  commission.  This 
appears  to  have  been  an  insulated  trmsaction,  and 
there  was  no  contract,  that  the  bill  given  should  be  an 
accepted  bUi.  Nor  is  there  any  fraud  in  the  case ;  lor 
it  appears  that  there  was  in  Esdaile's  hands  at  the 
time  sufficient  property  to  make  them  secure^  if  they 

had 
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had  accepted  the  bill;  so  that  Gibbons  might  &irly  1819. 
expect  that  the  bill  would  be  aco^ted.  But  on  the 
second  ground  the  nonsuit  is  right,  for  these  bills,  as 
appears  from  the  order  of  the  Vice  Chancellor,  must 
be  taken  to  have  come  to  the  possession  of  the  de- 
fendants as  assignees  at  the  time  of  the  bankruptcy. 
Then,  if  so,  they  fall  within  the  operation  of  the  sta- 
tute of  JameSi  being  goods  and-  chattels  in  the  order 
and  disposition  of  the  bankrupt  at  the  tiinc  of  his  bank- 
ruptcy, with  the  consent  of  the  real  owner.  In  either 
way,  therefore,  thepOnsuit  is  right. 

Mahi/al  and  Lowes,  contrl.  There  must  be  con- 
ndered  to  be  an  implied  contract  in  this  case,  that  the 
bin  giTen  by  Gibbons  and  Co.  should  be  an  accepted 
bill;  for  otherwise  it  would  not  be  an  exchange  of 
valuable  securities.  If  so,  the  bill  being  refused  ac- 
ceptance is  altogether  a  nullity,  and  the  transaction  a 
nullity  also,  and  the  party  may  recover  back  in  trover 
the  bills  he  has  given.    Bishop  v.  Shittito  (a),  and  Puck^ 

(a)  Bukop  y.  SkUUiOf  BU,  term  59  G.  8.  Trover  for  iiwu  Tli* 
iron  WIS  to  be  delirerad  under  a  contract  that  certain  bflls  outstanding 
against  the  pLiintiff  should  be  taken  out  of  circulation.  After  a  part 
€f  the  iron  had  been  delivered,  and  no  bills  had  been  tdcen  out  of 
ciiculation,  the  plaintiff  stopped  the  farther  deliTery,  and  brou|^t 
troYer  for  what  had  been  ddivered.  Scarlett,  for  defendant,  con- 
tended that  tioyer  would  not  lie,  and  that  the  only  remedy  for  the 
plaintiff  was  to  bring  an  sction  for  the  breach  of  the  contract  by  the 
defendant  But  the  Court  held  that  this  was  only  a  conditional  de- 
Uvery,  and  the  dcmdition  being  broken,  tl)e  plaintiff  might  bring  trorer. 
Abbott  C.  J.  said  he  had  left  it  to  the  Jury  to  say,  whether  the  deUvery 
of  the  iron  and  the  re-delivery  of  the  bills,  were  to  be  contemporary, 
and  that  the  jury  found  that  fact  in  the  affirmative;  and  Bajfley  J. 
ftdded,  that  if  a  tradesman  sold  goods  to  be  paid  for  on  delivery,  and 
bis  servant  by  mistake  delivers  them  without  receiving  the  money,  he 
mmj,  after  demand  and  refusal  to  ddiver  or  pay,  bring  trover  for  his 
goodfi  PgWBst  the  purclisser, 

ford 
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1819.  JM  s.MasmeU  (a)  is  applicable  in  principle  to  this  case. 
But  secondly^  this  transaction  is  void  oa  the  gronnd  of 
fraud,  for  Gibbons  and  Co.  do  not  advise  their  bankers 
in  London  of  the  bill  having  been  drawn.  They  say 
they  did  not  do  it  because  they  had  had  heavy  adr 
vices  to  make;  in  other  words,  because  they  knew  it 
would  not  be  accepted.  Then  their  taking  these  bills 
from  the  plaintiffi,  and  giving  them  another  which  they 
knew  at  the  time  was  of  no  value,  was  fraudulent. 
And  the  dates  corroborate  this  view  of  the  case;  for 
the  bill  was  presented  in  Jjondon  on  4th  Marckj  and 
the  bankruptcy  took  place  on  the  IGth;  so  that  they 
must  have  been  in  a  failing  condition  at  the  time. 
GladsUme  v.  Hadwen.  {b)  As  to  the  statute  of  JameSf  it 
has  never  yet  been  held,  that  a  bill  of  exchange  falls 
within  the  description  of  goods  and  chattels  menti<Nied 
in  that  act.  And  in  several  cases  before  the  Lord 
Chancellor  it  has  been  held,  that  short  bills  in  a 
banker's  poseessifxi  at  the  time  of  his  bankruptcy  ane 
not  within  the  c^^eiBtioo  of  the  statute,  ExparU  Pease 
and  Others,  (c)  Here  Gibbons  and  Co.  were  bankers, 
and  those  cases  are  therefore  in  point 

AsBorr  C.  J.  I  am  of  opinion  that  in  this  case  the 
nonsuit  was  right  The  case,  on  the  fiicts  admitted, 
appears  to  be,  that  Gibbons  and  Co.,  on  the  2d  of 
March,  exchanged  a  bill  drawn  on  Esdaile  and  Co.  for 
the  diree  bills  in  questicm,  and  I  think  that  the  (Hroperty 
in  the  latter  actually  passed  to  them  by  this  exchange 
of  securities.  For  they  were  indorsed  over  to  Gibbons 
and  Co.,  who  had  the  power  of  disposing  of  them 

(a)  6  TemSeik  52.       {h)  1  Mauk  i^Sdp,  617.        (c)  ISm^  SS9. 

for 
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tor  «  valnabk  consijeratioii^  and  in  like  manner  the  1819. 
plaintiffii  had  a  dmilar  power  oTer  the  bill  which  was  „  ^"""^ 
giTen  to  them  m  exchange.  It  19,  however,  contended  a^amtt 
that  the  property  did  not  pass  immediately  by  the  act 
of  exchange^  but  that  it  was  in  abeyance  till  the  ex- 
changed bill  had  been  accepted  by  Esdaile  and  Ca 
But  if  that  were  so,  I  do  not  see  why  it  should  not 
equally  remain  so  until  the  bill  was  not  merely  accepted 
but  also  paid.  That^  however,  would  be  quite  incon- 
sistent with  the  nature  of  the  transaction.  It  has  beei^ 
urged  that  there  was  fraud  in  obtaining  possession  of 
the  bills  which  will  therefore  vitiate  the  whole  transact 
tion.  But  I  do  not  think  that  there  was  sufficient  evi- 
dence fircHU  which  to  draw  this  conclusion.  It  does  not 
follow  that  because  Gibbons  and  Co.  found  that  it  was 
inconvenient  to  them  to  send  advice  to  Esdaile  and  Co., 
c^thdr  hsvbg  drawn  the  bill  for  903/.,  that  they  there- 
fore knew,  at  the  very  instant  when  the  exchange  was 
made^  that  it  was  out  of  their  power  to  advise  of  that 
Act  with  any  probability  that  the  bill  would  be  honoured. 
It  is  possible  that  subsequently  to  the  exchange  being 
made  they  might  discover  their  sitnation,  and  if  so^  there 
is  no  sufficient  fraud  to  vitiate  the  transaction :  if^  how- 
erer,  that  ground  wastoberdied  upon,  it  ought  to  have 
been  presented  to  the  jury  by  a  distinct  issue  upaa  that 
lact.  But,  supposing  that  the  exchange  in  this  case  was 
not  an  absolute  transfer  of  the  property,  still  these  biU% 
being  negotiable  securities  of  which  the  bankrupts  m^t 
di^pos^  and  having  remained  in  their  possession  (for  so 
^re  must  take  the  feet  to  be  in  this  case)  till  the  time 
of  the  bankruptcy,  and  ao  come  to  their  assignees,  are  in 
my  opinioa  within  the  <^)eratioa(^  the  statute  of  James. 
UlunbMi  bddt  tintdebtoyrevithiatluitatatute;  if 

909] 
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1S19,  SO)  fi  fortiori  bills  of  exchange  must  be  so.  The  coses 
•""^  which  have  been  cited,  ,as  having  been  determined  be- 
agamti  fore  the  Chancellor,  arc  very  distinguishable.  There 
bills  deposited  by  a  customer  with  a  banker  were  held 
not  to  be  within  the  statute;  but  the  banker,  in 
such  a  case,  is  in  the  nature  of  a  trustee,  and  the  autho- 
rity only  proves  that  trust-property  is  not  within  the 
statute.  In  this  case,  it  appears,  that  after  the  bill  for 
90SL  was  refused  acceptance  the. plaintiffs  never  de- 
manded to  have  their  bills  returned.  That  fact,  there- 
fore, shews  t^hat  they,  at  all  events,  permitted  those 
instruments  to  remain  in  the  order  and  disposition  of 
the  bankrupt.  For  these  reasons,  I  am  of  opinion,  that 
even  supposing  the  property  not  to  have  been  actually 
transferred  by  the  exchange  of  securities,  sdll  that,  at 
at  all  events,  the  three  bills  fall  within  the  operation  of 
the  statute  of  James,  and  therefore  the  nonsmt  was 
right. 

BayleV  J..  I  am  of . opinion .  that  in  this  case  the 
property  in  the  three  bills  was  never  in  the  plaintiff 
after  the  2d  of  March ;  that .  bills  of  exchange  are 
within  the  statute  of  James,  subject  only  to  thb  excep- 
tion where  they  are  in  the  hands  of  known  trustees ; ,  and 
that  these  bills  were  in  the  hands  oi. Gibbons  and  Co., 
not  as  trustees,  and  that  they  had  the  order  and  dispo* 
sition  of  them  at  the  time  of  their  bankruptcy.  It  ap- 
pears that  the  exchange  of  bills  took  place  on  the  2d  of 
March  without  any  pre-existing  debt  between  the  par- 
ties. Now,  if  instead  of  an  exchange  of  securities  the 
plaintiffi  had  given  goods  for  the  bill  upon  Esdaile^ 
there  is  no  doubt  that  the  property  in  the  goods  would 
have  passed  by  the  exchange,  and  that,  if  the.  defendants 

had 
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had  sold  the  goods  to  a  third  person,  the  plaintiffii,  in  1819. 
case  the  bill  had  not  been  accepted,  could  not  have 
maintained  trover  against  the  vendee  on  the  ground  of 
the  supposed  fraud.  But  if  no  property  passed  by  the 
transaction,  no  doubt .  the  plaintifis  would  have  been 
entitled  to  maintain  that  action,  unless  the  sale  had  been 
in  market  overt.  Then,  as  there  is  no  silbstantial  di& 
ference  between  that  case  and  the  present,  it  seems  to 
follow  that  trover  will  not  lie  for  the  bills  in  question. 
There  is  another  reason  to  shew  that  the  pipperty  in 
this  case  passed  absolutely  by  the'  exchange.  If  there 
had  been  an  implied  condition  that  the  bill  given  in 
exchange  should  be  an  accepted  bill,  it  was  the  duty  of 
the  plaintiffs  to  Jiave  presented  it  for  acceptance^  and 
upon  refusal  to  have  immediately  rescinded  the  contract. 
But  that  was  not  done :  they  made  no  demand  to  have 
their  three  bills  restored  to  them,  nor  took  any  step  in 
the  matter.  I  think,  therefore^  that  the  property  passed 
by  the  exchange.  The  next  question  arises  on  the  statute 
of  Jamesy  which  does  not  apply  unless  the  property  be 
in  the  order  and  disposition  of  the  bankrupt  at  the  time 
^of  his  bankruptcy.  In  this  case^  the  bills  in  question 
were  in  the  possession  of  Esdaile  and  Co.  at  that  period, 
who  held  them  because  they  had  a  lien  upon  them.  It 
turned  out,  however,  ultimately,  that  on  the  accounts 
between  them  being  adjusted,  the  balance,  independ- 
ently  of  these  bills,  was  in  favour  of  the  bankmpts.  We 
must^  therefore,  consider,  in  this  casc^  Esdaile  and  Co. 
as  having  been  ab  origine  trustees  of  these  bills  for  the 
bankrupts,  and  that  their  possession  was  the  possession 
of  the  bankrupts.  Then  the  bankrupts  had,  in  point 
of  law,  the  order  and  disposition  of  them  at  the  time  of 
their  bankruptcy^  and  they  not  only  might,  but  actuaUy 

did, 
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1819.        did,  acquire  credit  upon  tbem«    Now  bills  of  exdiange^ 
■  as  it  appears  to  me^  are  goods  and  chattels  within  the 

^^gahui       m^aniog  of  the  statute  of  James.   It  has  been  decided 
^  that  debts  are  within  it,  and  if  so,  no  good  reason  can 

be  assigned  why  the  statute  should  not  apply  generally 
to  all  choses  in  action.  The  cases  cited  from  Chancery 
are,  upcm  the  grounds  stated  by  my  Lord  C.  X,  clearly 
distinguishable  from  the  present.  I  think,  therefore, 
that  this  rule  should  be  discharged. 

HoLHOYD  J.  I  think  that  in  this  case^  by  the  ex- 
change of  securities,  an  absolute  and  not  a  conditional 
exchange  of  property  took  place;  and  that  the  only  effect 
of  the  non-acceptance  of  the  bill  upon  Eidaile  is  to 
remit  the  party  to  his  remedy  by  action,  but  not  to 
revest  in  him  the  property  that  has  passed  by  the  ex- 
cjiange.  There  is  nothing  in  this  case  which  dis* 
tinctly  shew$  fraud  s6  as  to  yitiate  the  transaction; 
for,  in  order  to  do  that,  it  must  appear,  that  the  party, 
at  the  very  time  of  the  exchange,  knew  that  the  bill 
which  he  drew  would  be  dishonoured :  but  that  does  not 
seem  clearly  to  be  the  case  here.  I  am  also  of  opinion, 
that  this  is  a  case  within  the  statute  otjamesn  No  case 
can  be  cited  to  shew,  that  bills  of  exchange  are  not 
within  the  act.  1  am  most  clearly  of  opinion,  that 
they  are  both  within  the  words  and  the  mischief  con- 
templated by  the  legislaturei  and  therefore  that  the 
nonsuit  was  right. 

Best  J.  I  have  no  doubt  on  either  of  the  points  in 
this  case.  I  think  that  the  property  passed  absolutely 
by  the  exchange  of  securities.  The  case  of  Bishop  v. 
ShilUio  was  decided   cm   the  ground  that  the  iron 

there 
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there  w&$  delWered  on  the  express  condition  that  181 9« 
certain  bills  should  be  retomed,  which  not  having 
been  don^  ii  was  held,  that  trover  would  lie  for  the 
iron.  But  this  case  is  very  different,  and  is  rather 
like  the  case  of  goods  sold  on  credit,  where  the  pro- 
perty passes  on  delivery;  I  think  also,  that  this  case 
falls  within  the  statute  of  Ja»i^5.  The  cases  cited  from 
Chancery  seem  to  me  to  be  authorities  in  favour  of 
this  position;  for  they  turn  expressly  on  the  mode  in 
which  the  bills  of  exchange  came  into  the  possession 
of  the  bankers.  Now  that  consideration  was  whcdly 
unnecessary,  unless  it  had  been  admitted  law  that  bills 
of  exchange  per  se  were  within  the  words  of  the  act 
Those  words  are  <^  goods  and  chattels,"  which  means 
all  personal  property,  the  title  to  which  is  evidenced 
by  .possession.  I  think,  therefore,  that  the  nonsuit 
was  right. 

Rule  discharged. 


WicKEs  against  Gordon.  Friday, 

Jan.  29th. 

ACTION  on  the  stockjobbing  act,  7  G.  2.  r.  8.  s.  8.   The  contract 
laid  in  the  de- 

for  penalties.    The  declaration  stated  a  contract  dantionwas 

of  tlie  20th  January^   1817*  for  the  transfer  of  6000  ^the^mof 

consols,  on  the  27th  Febrtiary  then  next.    Plea,  nil  ^J^^;^ 

debet    At  the  trial  before  AN)Gtt  C.  J.,  at  the  Lmdon  ''"to dcHver 

stock  on  the 

sittinire,  after  Trinity  term,'  18l7f  the  broker,  who  waa  settling  da^ 

®  ,  J        /.  which,  at  the 

called  as  a  witness  to  prove  the  contract,  stated  at  first,  tSme,  was  Sxed 

on  his  examination  in  chief,  that  the  contract  was  for  gtoodbythe*^" 

the  transfer  of  stock  on  the  27th  February.    On  cross-  5^^^  J"' 

examination,  however,  he  said,  he  could  not  positively  ^^^^^^ 

say    proof  supported 
the  declaration. 
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1819.        say  that  the  27th  February  was  expressly  mentioned. 

But  if  it  was  not  mentioned,  the  day  mentioned  was 

*    ^t^limt        the  settling  day^  which  at;  the  time  of  the  contract  was 

GoMxnr.  already  fixed  for  the  27th  Februan/y  and  that  it  was 
perfectly  understood  between  the  parties  that  the 
transfer  was  to  be  made  upon  that  day.  It  wps-  ob- 
jected at  the  trial,  that  the  contract  proved  was  for  the 
the  settling  day,  which  was  liable  to  be  altered  before 
the  time  for  the  transfer  arrived;  that  the  contract  laid 
in  the  declaration  was  for  the  27th  of  Februarify  a  day 
certdn ;  and  that  this  was  a  variance.  The  learned 
Judge,  however,  over-ruled  the  objection,  and  the 
plaintiff  obtained  a  verdict  A  rule  nisi  for  a  new  trial 
having  been  obtained  last  term, 

Gumey  and  Comyn  were  about  to  shew  cause,  but 
the  Court  called  upon 

Topping  and  Chitty  in  support  of  the  rule.  The 
contract  proved  is  for  the  transfer  of  stock  on  the 
settling  day,  which  is  uncertain.  It  is  true  that  at  the 
time  of  the  contract  it  had  be  en  fixed  by  the  stock 
exchange  committee  for  the  27th  of  FebnunyyhxAit 
was  liable  to  be  altered  before  the  time  of  transfer  ar- 
rived. The  contract  proved,  therefore,  was  for  a  day'not 
certain  and  fixed;  the  contract  laid  in  the  declaration 
was  for  a  day  certain,  and  that  is  a  variance^  and 
Payne  v.  Hayes  [a)  is  an  authority  expressly  in  pomt; 
there  the  contract  declared  on  was  to  deliver  stock  on 
the  22d  of  August^  and  upon  the  trial  the  entry  in  the 
broker's  book  was  a  contract  for  the  opening;  and 

(a)  J^titf.  N.  P.  145. 

although 
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although  it  was  proved  to  be  notorious,  that  the  hooka        1819. 
were  to  open  on  the  22d,  and  the  broker  swore  he  took 
the  22d  of  August,  and  the  opening,  to  be  convertible 
terms;  yet  the  Court  held  this  to  be  a  variance.    And 
Penny  v.  Porter  (a),  Harrison  v.  Wilson  (i)  are  in  point 

AsBorr  C.  J.  This  application  is  founded  upon  a 
supposed  variance  between  the  declaration  and  the 
proo^  and  the  attention  of  the  Court  has  been  directed 
to  a  case  in  Buller^s  Nisi  Prius,  which,  beyond  all 
doubt,  is  precisely  in  point.  It  seems  to  me,  how- 
ever, that  that  case  cannot  be  supported  in  point  of 
principle.  What  weight  the  learned  person  who 
edited  that  woi^  attached  to  the  law  there  laid  down, 
may  be  collected  from  the  observation  which  immedi- 
ately follows  the  case  itself.  Adverting  to  this  and  other 
cases,  decided  about  the  same  time,  he  says,  <<  these 
cases  seem  rather  to  be  founded  upon  the  times, 
to  get  rid  of  South-^Sea  contracts,  than  to  be  relied 
upon  as  precedents  in  other  cases."  Mr.  J.  BuUer 
thought,  therefore^  that  that  case  was  not  to  form  a 
rale  of  decision  in  future  times;  and  in  that  opinion  I 
most  fully  concur.  Laying  that  case  out  of  our 
consideration,  the  question  is,  whether  the  evidetice 
here  proved  the  contract  laid  in  the  declaration.  That 
contract  was  for  the  transfer  of  stock,  on  the  27th 
oi  February.  The  broker  stated  at  first  that  the  27th 
of  February  was  the  day  mentioned  by  the  parties; 
but  upon'  being  pressed,  he  said  he  could  not  posi- 
tively say,  that  the  27th  February  was  eo  nomine 
mentioned ;  but  that  if  it  was  not,  the  setth'ng  day 
was  mentioned,  which  was  at  that  time  fixed  for  the 

(fl)2J5«r,  2.  (*)  SJEip.  70S. 

VoaL  Z  27tli 
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1819*        27th  Fdtruary.    He  added  that  ^ther  torm  meant  thb 
^^^         sftine  thing)  and  that  the  parties  understood  that  the 
6i<And        transfer  was  to  be  made  on  the  27th  of  February.  Now 
It  seems  to  me  to  be  competent  to  parties  to  use  either 
one  phrase  or  the  other,  to  express  the  same  thing.  By 
using  one  phrase,  it  is  a  contract  expressly  for  the  27th 
February ;  by  the  other,  it  is  a  contract  substantially 
for  the  27th  o{  Februarys   and  although  it  has  been 
urged  that  the  settling  day  may  be  altered,  yet  no 
evidence  was  given  to  that  effect  on  the  trial;  and  on 
the  other  hand  it  was  expressly  proved,  that  the  27th 
Febnuny  was  the  day  contemplated  by  the    parties. 
Assuming,   therefore,    that    the    term    used    by  the 
parties  in  the  making  of  this  contract  was  the  settling 
day,   I  am  of  opinion,  under  the  circumstances,  that 
it  was  substantially  a  contract  for  the  transfer  of  stock 
on  the  27th  February ;  and  consequently  that  there  is 
no  variance  between   the  contract  proved  and   that 
stated  in  the  declaration. 

Batlet  J.  The  rule  of  pleading  is,  that  a  contract 
must  be  stated  according  to  its  legal  operation,  and  if 
the  evidence  proves  it,  according  to  that  l^al  operation 
it  is  sufficient.  Here  the  contract  stated  lit  the  declar- 
ation was  a  contract  for  the  27th  of  Febmary^  and  the 
evidence  at  the  trial,  was  either  of  a  contract  for  the 
27th,  ot  for  the  settling  day.  But  as  it  was  also  proved 
that  the  27th  olFebrumy  was  known  to  be  the  settling 
dayj  the  proof  given  is  of  a  contract  substantially  the 
same  with  that  alleged. 

HoLEOYO  J.  I  am  of  opinion,  that  the  contract  is 
proved  so  as  to  satisfy  the  terms  of  the  declaration; 

and 
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and  wketber  the  exprenion  was  the  settling  day,  or  the        IS  19. 
i?7th  of  Februartfj  was  wholly  immaterial,  because  it       ' 
seems  to  me,  upon  the  evidence,  that  they  both  mean        ugama 
exactly  the  same  things  the  settling  day  being  at  that 
time  understood  by  both  parties  to  mean  the  27th  of 
Febnuny.    I  by  no  means  accede  to  what  has  been 
said  in  argument  as  to  the  effect  of  the  settling  day 
being  changed  before  the  27th  of  February,    For  I  am 
of  opinion,  that  as  it  was  clearly  understood,  that  this 
contract  was  entered  into  for  the  27th  of  Februan/f 
which  was  then  the  settling  day,  it  was,  in  point  of  legal 
operation,  a  contract  for  the  27th  J^^^ruoi^;  and  con- 
sequently, even  if  the  settling  day  had  been  changed  to 
some  other  day,  without  the  consent  of  these  parties,  it 
would  have  been  a  sufficient  performance  of  this  con- 
tract, to  have  transferred  the  stock  on  the  day  which  at 
the  time  of  the  contract  was  understood  by  both  parties 
to  be  the  settling  day. 

Best  J.  concurred. 

Rule  discharged. 


The  King  against  Taevenen. 

A  RULE  was  obtained  in  the  last  term,  calling  ott  It  a  a  valid  ob- 

the  defendant  to  shew  cause  why  an  mformation  tor,  applying  for 

in  the  nature  of  a  quo  warranto  should  not  be  ex-  in^nnatioii, 

hibited  against  him,  to  shew  by  what  authority  he  J^tS 

concurred  of  Mff 
Hme  of  die  objectionable  election,  eren  aU^umgfa  he  was  then  ignorant  of  the  oljection : 
for  a  corporator  must  be  taken  to  be  cognizant  of  the  contents  of  his  own  charter,  and 
of  liie  law  arising  therefrom.  The  Court  will  not  make  such  a  rule  absolute  where  a 
relator  appeared  to  be  a  man  in  low  and  indigent  circumstances,  and  th^  were  strong 
grounds  of  suspicion  that  he  was  applying,  not  on  his  o#ii  aeeouBt^  or  at  his  ownexpensar 
but  in  coilosion  with  a  stranger. 

Z  2  claimed 


CASES  IN  HILARY  TERM 

claimed  and  exercised  the  office  of  mayor  of  HeU 
lesion  in  Coj^iXoalL  on  the  affidavits  of  the  Reverend 

Hie  Kuro 
a^otiui         Thomas  Trevethan  and  John  Thomas^  shopkeeper.     It 

appeared  from  the  affidavits  on  which  the  rule  was 
granted,  that  the  above  two  persons  were  both  bur- 
gesses, and  freemen  of  the  borough,  and  that  Thomas 
was  elected  a  freeman  in  Aprils  1813.  By  the  charter 
dated  14  G.  3.  it  appeared  that  the  Corporation  con- 
sisted of  a  mayor,  four  .  aldermen,  and  a  recorder, 
and  nn  unlimited  number  of  freemen  and  burgesses, 
that  the  recorder  might  appoint  a  deputy,  and  that 
the  new  mayor  was  to  be  sworn  in  before  his  pre- 
decessor if  living,  and  if  not,  then  before  the  recorder 
or  his  deputy;  the  deputy  mayor  also,  who  was  to  be 
appointed  in  case  of  the  sickness  of  the  mayor,  was 
to  be  sworn  in  before  the  recorder.  The  mayor  and 
aldermen,  luid  the  recorder  and  his  deputy,  were 
also  by  the  charter  appointed  justices  of  the  peace 
within  the  borough.  It  further  appeared,  tliat  in 
1785,  John  Rogers^  who  was  then  an  alderman,  was 
appointed  recorder,  and  held  both  the  offices  of  alder- 
man and  recorder  up  to  Janttaryy  1814.  The  mode  of 
electing  the  new  mayor  was  this :  on  the  charter-dajr, 
the  mayor  and  ^aldermen  were  to  meet  artd  nominate 
two  of  the  alda-men^  out  of  whom  the  burgesses  and 
freemen  were  to  chuse  one  to  be  the  mayor  for  the 
following  year.  In  September^  1813,  on  the  charter- 
day,  the  two  persons  nominated  were  Thomas  Grylls 
and  John  BogerSf  and  the  freemen  unanimously  elected 
the  former  to  be  mayor.  The  affidavits  then  proceeded 
to  set  out  the  title  of  the  defendant,  which  was  a  derl-- 
vative  one  under  Grylls* 

Gasekcj 
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Gaselee,  in  moving  for  the  rule,  relied  on  the  case  of        1819. 
Bex  V.  Marshall  (a),  lately  determined,  by  which  the      i^Tkiko 

Court  decided  that  two  offices  of  this  sort,  viz,  those  of     ^agtdnm    - , 

^  TuTXKBSr. 

recorder  and  alderman,  were  incompatible*     Here  then 

Sogers  by  the  acceptance  of  the  former  vacated  the 

latter,  and  if  so,  the  nomination  of  the  26th  September^, 

1813,  was  illegal,  inasmuch  as  two  of  the  aldermen  ^ 

were  not  nominated.     The  election  therefore  of  Grylls 

as  mayor  was  bad,  and  the  defendant's  title  derived 

under  it  is  bad  also. 

By  a  subsequent  affidavit  of  Mr.  Treoeiharij  it  ap^ 
peared  that  he  had  concurred  in  the  election  of  GryUsm 
In  the  affidavits  on  the  other  side  it  was  stated,  as  to 
John  TAamaSi  that  he  was  a  cordwainer  in  very  low  and 
embarrassed  circumstances,  that  he  bad  been  an  agent 
during  the  last  election  to  Sir  Christopher  Hauokins^ 
and  they  then  went  on  to  state  different  declarations 
on  the  part  both  of  Sir  Christopher  Hawkins  and 
llamas,  relative  to  this  matter,  in  which  the  former 
had  used  threats,  that  unless  the  defendant  would 
come  over  to  his  party,  he  would  dissolve  the  corpor- 
ation, &€•  It  further  appeared  that  Thomas  had  been 
admitted  a  freeman  subsequently  to  the  election  of 
GtyUs  as  mayor,  although  he  had  been  elected  pre^ 
viously  to  that  time. 

Warren^  Scarlett^  and  Casberd  shewed  cause.  It  is 
quite  clear  that  Trevethan  cannot  be  admitted  as  a 
legal  relator  in  this  court.  For  it  appears  that  he 
isoncurred  in  the  election  of  Grylls.  Then  as  to  Thomas^ 
it  is  evident  that  he  is  the  mere  agent  of  another 

(a)  JE:.  58  G.J. 

Z  3  personi 
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1819.        person,  who  has  himself  no  right  lyhateyer  to  apply 

_  to  this  court  for  a  quo  warranto^  and  the  circumstances 

Th«  Knra 
o^Bifut        stated  are  so  strong,  and  full  of  suspicion,  that  the 

Court  will  not,  in  the  exercise  of  its  discretion,  permit 
Sir  CHatiMns  to  do  that  by  the  agency  of  TAamas 
which  he  cannot  lawfully  do  himself  JZetrv.  CudUpp{a)^ 
Rex  T.  Stacey.  (&)  Besides,  Ihmas  was  admitted  under 
a  person  whose  title  depends  upon  that  of  Gryllsy  and 
therefore  he  cannot  now  be  allowed  to  impeach  his 
own  title.  ^Abbott C.J.  He  was  elected  previously, 
and  his  election  gave  him  an  inchoate  right;  then  if 
his  admission  was  not  valid,  he  has  a  better  claim  now 
to  come  to  the  Court  to  apply  that  a  I^al  mayor  may 
be  appointed,  and  that  he  himself  may  be  legally  ad- 
mitted.] Then  upon  the  merits  of  the  case^  it  is  to  be 
observed,  that  the  power  of  selection  given  to  the 
freemen  is  an  advantage  which  it  is  competent  for 
them  legally  to  waive,  and  here  they  have  done  so, 
for  they  unanimously  elected  GryUs.  The  case  might 
have  been  different  if  any  persons  had  voted  for  Bogen. 
\AtlboU  C.  J.  Although  there  is  great  weight  in  that 
observation,  yet  the  Court  would  not  on  that  account 
omit  to  make  this  rule  absolute^  because  it  is  not  fit 
that  siich  a  question  should  be  determined  on  motion. 
On  the  other  point,  however,  as  to  the  sufficiency  of 
the  relators,  the  Court  wishes  to  hear  the  other  side.] 

Pell  Serjt  and  Gaselee^  contra,  contended,  that  as  to 
JVevethan  it  appeared,  that  he  had  concurred  in  the 
election  of  Gn/Usf  without  being  aware  of  the  objection. 
And  though  it  may  be  admitted  that  a  corporator 

r(a)  6  21imJBip.503.  (OlTWmi^P'l* 

must 
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must  be  held  to  be  cognizant  of  the  terms  of  his  own  1819. 
charter^  still  that  only  applies  to  the  fkcts  contained  in  ^ 
It)  and  not  to  the  law  arising  from  them,  Bex  ▼«  asainti 
Morris,  (a)  And  in  Bea  y.  Ckfrke  {b)  the  relatoiH 
acquiesced  in  the  election,  but  that  was  held  by  the 
Court  not  to  be  sufficient  in  that  case.^  Then  as  to 
Thcmat^  it  may  be  admitted^  that  the  circumstances  of 
suspicion  are  very  strong,  but  suspicion  is  not  enough. 
There  must  be  some  admission  on  his  part,  that  he  i^ 
applying,  not  on  his  oWn  account,  but  on  that  of 
Sir  C.  Hawkins  f  and  his  being  in  distressed  circum- 
stances is  not  alone  sufficient;  for  in  the  CAester  case, 
a  notorious  pauper  was  the  relator,  and  yet  no  objec- 
tion was  taken  on  that  ground,  although  the  Court 
was  applied  to  on  that  oqcasioUi  tp  compel  bjm  to  give 
seeurity  for  costs. 

Th^  Court  held,  that  as  to  IVeoeihath  his  having 
concurred  in  the  election  was  a  fatal  objection.  He  was 
bound,  as  a  corporator,  to  have  known  that  the  title  of 
Rogers  to  the  office  of  alderman  was  bad,  and  his 
having  concurred  in  an  act  which  depended  for  its 
validity  upon  the  circumstance  of  Beyers  being  at  that 
time  an  alderman  prevents  him  from  now  having  the 
right  to  come  forward  and  impeach  that  title.  In  Bex 
v.  Morris^  the  relator  were  not  aware  of  the  fact  at 
the  time  of  the  election ;  which  makes  all  the  diSer- 
ence;  and  in  Bex  v.  Clarke  {Jb\  they  were  not  present^ 
and  did  not  concur  at  the  time  of  the  election*  Tlie 
principle  which  governs  these  cases  is  the  acquiescence 
of  the  relator  in  the  objectionable  election  at  the  time. 

(a)  3  Sastf  213.  '     (J>)  I  B(M,  38. 

Z  4  They 
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1819.  ^  They  held,  therefore,  ibat'Trevetkan  was  not  in  this 
caae  a  good  relator.  Then  as  to  Thomas,  they  thought 
againM  that  the  circumstances  stated  in  the  affidavits  were  so 
strong  as  to  induce  them  at  all  events  not  to  make  the 
rule  absolute^  unless  both  he  and  Sir  C.  Hawkins 
would  make  further  affidavits  negativing  in  express 
terms  any  collusion  between  them  on  .that  point;  for 
unless  Thomas  was  the  real  prosecutor  of  the  rule^  the 
case  of  Rex  v.  Cudlipp  was  an  authority  to  shew  that 
it  must  be  discharged;  ' 

Rule  accordingly  enlai^ed  {a% 
to  give  tune  to  make  these 
further  affidavits. 

(a)  JBer  y.  Hodge.  Quo  warranto  against  the  defendant,  as  one  of 
l!ie  chief  tnirgesses  of  Penrhyvu  Objectbnr  that  there  was  not  a  suf- 
fidant  reUitor.  It  appeared  that  the  rehttor  was  an  inhabitant  of  the 
borou^ ;  and  that  by  the  charter  the  government  of  the  towil,  and  of 
.  nil  the  people  therein^  was  vested  in  the  mayor  and  chief  burgesses. 
-  The  Court  thought  that  this  dause  of  the  charter  gave  a  suffidpnt  in- 
terest to  the  idator ;  and  auide  the  rule  absolute. 
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The  King  against  Wheeler. 


CCIRE  bcias  to  repeal  a  patent  obtained  by  the  de«   Patent  for  <«  a 

fendant  for  <<  a  new  or  improved  method  of  drying  proTed  metiiod 

and  preparing  malt'*    At  the  trial  before  AbboU  C.  J.  t^^J^ 


prepanng 

at  the  sittings  after  hist  Michaelmas  term,  a  verdict  was  °^j^'^^^^^^ 
given  for  the  crown.    The  specification  was  as  follows :  ^^  «***«^»  *>»* 

.  .  ,  the  iiiTehtioii 

*<  My  mvention  consists  in  the  heating  of  malt  to  400^  coDosted  hi  ex- 
and  upwards  of  jRz^^n^^'/'s  thermometer,  according  to  previously 
a  process  or  processes  hereafter  described,  and  in  so  ia^de^^^^ 
heatmg  it  that  the  greater  part  of  the  saccharine  and  JSTnot  te^ 
amylaceous  principles  of  the  grain  become  changed  into  Sme  ^▼ented 
a  substance  resembling  gum  and  extractive  matter,  of  ^^^  *^  v^ 

^  ®  *  .        '  pose;  Dorthe 

a  deep  brown  colour,  readily  soluble  in  hot  or  cold  state,  whether 
water/'  It  then  proceeded  to  state  several  modes  of  in  which  the' 
performing  this  operation;  oneof  which  was  byacy-  ginsUy1u>^~ 


lindrical  iron  machine  like  a  coffee-roaster,  which,  by  ^^J^^^ 
its  revolution,  preventedthe  malt,  when  heated,  both  ^^^§  subjected 

to  the  prooess ; 

from  adhering  to  the  sides,  and  from  being  carbonized   nor  the  utmost 

degree  of  heat 

by  the  action  of  the  fire.      Another  apparatus  was  a  wfaidi  might  be 
revolving  hollow  iron  cylinder  with  a  screw-like  channel  nor  ^e  length 
in  it,  along  which  the  malt  passed,  and  so  was  exposed  ^^^.^^ 

the  exact  cri- 
terion by  which  it  might  be  known  when  the  process  was  accomplished :  Held  that 
the  patent  was  void;  inasmuch  as»  1st,  the  specification  was  not  sufficiently  precise; 
and  as,  2d]y,  the  patent  appeared  to  be  for  a  different  thing  from  that  mentioned  in  the 
specification.  Hdd,  also,  that  as  the  word  nuUt  was  here  not  to  be  taken  in  its  usual 
aense,  via.  of  an  article  used  in  the  brewing,  but  only  in  the  colouring  of  beer,  that  in  the 
patent  here  it  was  necessary  to  have  stated  the  purpose  to  which  the  prepared  malt  waa 
to  be  applied,  and  to  have  said  that  it  was  obtained  for  a  new  method  of  diying  and  pre- 
paring nudt  to  be  used  in-tfae  colouring  of  beer. 

Qtuere,  Whether  a  patent  can  be  good  if  obtained  for  a  mere  process  to  be  carried  on 
by  known  implements  or  elements  acting  upon  known  substances;  inasmuch  as  the 
word  *'  manufacture,**  in  31  Jac*  c,  3.,  seema  rather  to  be  confined  ^ther  to  seme  new 
article  or  to  some  new  instrument,  or  part  of  an  instrument,  to  be  used  in  making  an 
article  previously  well  known :  And  -held,  that  at  all  events  no  merely  philosophical  or 
abstnict  pdnctpla  can  answer  to  that  word,  or  be  the  subject  of  *  patent. 

in 


ffUMMLMM, 


S46  CASlES  IN  HILARY  TERM 

1R19«  in  continual  motion  to  the  acjtion  of  heat ;  and  it  then 
*"~^  added,  that  the  process  miirht  also  be  performed  in  kOns 
agauut  made  nearly  of  the  ordinary  construction,  under  proper 
management,  and  by  various  other  contrivances.  The 
time  necessary  to  produce  the  eflEect^  and  the  proper 
degree  of  heat  to  which  the  malt  was  to  be  exposed^ 
were  also  stated  to  be  variable,  and  to  be  c^)able  of 
being  easily  learnt  by  experience,  the  colour  of  the  in- 
ternal part  of  the  prepared  grain  aflbrding  the  best  cri- 
terion. AbbM  C.  J.,  at  the  trial,  thought  that  the 
title  of  the  patent  shewed  that  it  was  obtained  for  a  dif> 
ferent  thing  than  that  stated  in  the  specification  t  the 
patent  being  for  preparing  malt,  which  must  mean 
making  it  from  barley^  whereas  the  specification  ap- 
peared to  be  for  drying  malt  already  made.  He  also 
thought  that  it  was  defective  in  not  stating  the  purposes 
to  whidi  the  article,  when  prepared,  was  to  be  applied ; 
and  that  the  specification  did  not  state  the  process 
with  sufficient  precision,  so  as  to  enable  other  persons 
afterwards  to  use  &e  invention. 

Harritonj  on  the  fourth  day  of  this  term,  moved  for  a 
new  trial,  on  the  ground  that  thf9se  objections  were  not 
sufficient  to  destroy  the  patent.  Malt  is  completed  by 
the  process  of  soaking  the  barley,  and  thereby  producing 
germination,  and  the  operation  of  drying  is  only  neoefr- 
sary  for  the  purpose  of  keying  it  The  patent,  there- 
fore,  which  states  that  it  is  for  a  new  method  of  drying 
and  preparing  malt,  obviously  means  that  it  is  to  be  taken 
in  the  state  of  malt  before  it  is  to  be  thus  dried  or  pre- 
pared; and  the  invention  here,  which  is  of  great  value  to 
the  public  at  large,  only  consists  in  giving  particular  qua- 
lities to  malt  ahready  existing.  Besides^  the  order  of  the 

words 
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words  ^^  diying  and  preparing''  also  shews  that  the  latter        1819. 

cannot  be  used  here  in  the  sense  of  makuig  malt  from        — — 

Tbe  Kxxa 
barley.    Then,  as  to  the  second  objection,  it  is  not      jagahm 

necessary  in  general  for  a  party  to  state  the  otgect 
to  which  the  thing  invented  is  to  be  applied,  and 
still  less  so  here.  For  here  the  invention  consists  in  a 
new  mode  of  prq)aring  a  well  known  article^  and  it 
must  be  presumed,  therefore,  that  the  article,  when 
prepared,  will  be  implied  to  the  old  uses.  In  this  case 
the  malt  is  used,  as  all  brown  malt  is,  for  the  colouring 
of  beer;  and  the  great  advantage  is,  that  the  same  ob- 
ject is  obtained  with  a  less  quantity.  Then  as  to  the 
objection  that  the  specification  is  not  sufficiently  distinct 
In  stating  all  the  modes  of  effecting  the  process,  and  in 
omitting  to  say  in  what  state  the  malt  is  originally  to  be 
taken,  whether  wet  or  diy,  it  may  be  answered,  first, 
that  it  is  suffident  that  even  one  mode  of  eflbcting  it  is 
distinctly  pointed  out;  and,  secondly,  that  it  is  obvious 
that  it  is  immaterial  whether  the  malt  be  taken  in  a  wet 
at  dry  dtate^  fi>r  the  process  is  to  be  continued  as  far 
a»  400^  of  heat,  and  it  is  well  known  that  at  212%  all 
moistare  will  evq>orate«  It  was,  therefore,  wholly  un- 
neoessaiy  to  state  that  drcumstance  with  precision  in . 
the  q^fication.  And  the  Court  will  not,  upon  light 
grounda  or  trivial  mistakes,  set  aside  a  patent  whidi  has 
been  obtained  for  a  useful  and  valuable  invention. 

Cur4  adv.  mli. 

Abbott  C.  J.  now  delivered  the  opinion  of  the 
Ciourt  We  have  taken  time  to  consider  of  this  case, 
not  by  reason  of  any  doubt  entertained  upon  the  motion, 
tmt  in  order  that  the  defendant,  whose  rights  will  pro- 
bably be  concluded  by  our  judgment,  might  not  be  af- 
fected 
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1819*  fected  by  any  other  than  a  deliberate  and  considered 
""""^  opinion.  Thiswas  a  scire  facias  to  repeal  a  patent, 
agauist  granted  to  the  defendant,  for  what  is  called  in  the 
patent,  **  a  new  or  improved  method  of  drying  and 
preparing  malt."  The  patent  is  granted  under  several 
conditions  and  provisoes,  as  usual  in  such  cases,  and 
amongst  others  a  proviso,  that  if  the  defendant  shall 
not  particularly  describe  and  ascertain  the  nature  of  his 
invention,  and  in  what  manner  the  same  is  to  be  per- 
formed, by  an  instrument  in  writing  under  his  hand 
and  seal,  to  be  enrolled  in  the  High  Court  of  Chancery 
within  six  calendar  months,  then  the  patent  shall  be 
void.  Several  issues  were  taken  upon  the  record  of  the 
scire  fiicias,  one  of  which  was  upon  the  £ict  of  the  en- 
rolment of  such  a  writing  (or  specification,  as  it  is  com- 
monly called)  as  is  required  by  the  proviso.  The 
cause  was  tried  before  me  at  the  sittings  after  the  last 
term,  when,  upon  reading  the  patent  and  specificadon, 
(for  a  specification  had  been  in  fact  enrolled,)  it  ap- 
peared to  me  that  the  proviso  had  not  been  complied 
Vith ;  and  this  question  arising  upon  written  instru- 
ments, and  being,  therefore,  properly  a  question  of  law, 
I  directed  the  jury  to  find  a  verdict  for  the  crown  upon 
that  issue,  which  was  accordingly  done.  In  the  pre- 
sent term  a  motion  was  made  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  asid^  and  a  new  trial 
granted;  and  upon  this  motion  the  defendant  has  a 
right  to  assume,  for  the  present,  that  the  novelty  and 
utility  of  his  invention  might  have  been  established  by 
proof;  and  the  question  before  the  Court  is  precisely 
the  same  as  that  which  I  determined  at  Nisi  Frius,  and 
depends  entirely  upon  the  construction  and  effect. of 
the  written  instruments,  viz,  the  patent  and  specification.' 

And 
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And  upon  tliis  question  my  Brotliers  Bayley  and  HoU        1819. 
^  royd  agree  with  me  in  thinking,  that  our  decision  must  ^     ' 
be  against  the  defendant.     My  Brother  Best  having         <^$omjt 
been  engaged  when  he  was  at  the  bar  in  some  of  the 
earlier  stages  of  this  proceeding,  has  declined  taking 
any  part  in  our  deliberations.     The  language  in  which 
the  supposed  invention  is  described  in  a  patent  of  this 
nature  is  the  language  of  the  patentee  himself.    He 
represents  to  the  crown,  that  he  has  invented  this  or 
that  thing,  and  that  he  is  the  first  and  sole  inventor 
thereof,  &c. ;  and  the  crown  yielding  to  his  represent- 
ation, and  willing  to  give  encouragement  to  all  arts 
and  inventions  that  may  be  for  the  public  good,  grants 
to  the  patentee  the  sole  liberty  and  /privil^e  of  using 
his  said  invention,  for  a  certain  term,  under  the  con- 
ditions before  notice^.     It  is  obvious,  therefore^  that  if 
the  patentee  has  not  invented  the  matter  or  thing  of 
which  he  represents  himself  to  be  the  inventor,  the 
consideration  of  the  royal  grant  fails,  and  the  grant 
consequently  becomes  void.  And  this  will  not  be  the  less  ~ 
true,  if  it  should  happen  that  the  patentee  has  invented 
some  other  matter  or  thing,  of  which,  upon  a  due  re- 
presentation thereof,  he  might  have  been  entitled  to  a 
grant  of  the  exclusive  use.     It  is  well  known  that  the 
granting  of  monopolies  was  restrained  by  the  stat  ^ 
21  Jac.  1.  ev  3.  to  the  sole  working  or  making  of  any 
manner  of  new  manufactures,  and  to  the  true  and  first 
inventor  of  such  manufactures.   Now  the  word  ^^  manu- 
&ctures"    has  been  generally  understood  to   denote 
either  a  thing  made,  which  is  useful  for  its  own  sake^ 
and  vendible  as  such,  as  a  medicine,  a  stovQ  a  tele- 
scope, and  many  others,  or  to  mean  an  engine  or  instru- 
msai}  or  some  part  of  au  engine  or  insibrument,  to  be 

employedi 
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1819«  employed,  either  in  the  making  of  some  previously 
known  article,  or  in  some  other  useful  purpose^  as  a 
stockidgrfr^me,  or  a  steam-engine  for  raising  water  from 
mines.  Or  it  may  perhaps  extend  also  to  a  new  prooess 
to  be  carried  on  by  known  implements,  or  elements^ 
acting  upon  known  substances,  and  ultimately  pro- 
ducing some  other  known  substance^  but  producing  it 
in  a  cheaper  or  more  expeditious  manner^  or  of  a  better 
and  more  useful  kind*  But  no  merely  philosophical  or 
abstract  principle  can  answer  to  the  word  manu&ctures. 
Something  of  a  corporeal  and  substantial  nature^  some- 
thing that  can  be  made  by  man  from  the  matters  sub- 
jected to  his  art  and  skill,  or  at  the  least  some  new 
mode  of  employing  practically  his  art  and  skill,  is  re^ 
qulsite  to  satisfy  this  word.  A  person,  therefore^  who 
applies  to  the  crown  for  a  patent,  may  represent  him- 
self to  be  the  inventor  of  some  new  thing,  or  of  some 
new  engine  or  jnstrument.  And  in  the  latter  case  he 
may  represent  himself  to  be  the  invoitor  of  a  new  me- 
thod of  accomplishing  that  object^  which  is  to  be  acoom* 
pUshed  by  his  new  engine  or  instrument,  as  was  the  case 
of  Waif^  patent  (a),  in  which  he  represented  himself  to 
be  the  inventor  of  a  new  method  of  lessening  the  con- 
sumption of  steam  and  fiiel  in  fire  engines,  and  fay  his 
specification  he  described  certain  parts  to  be  used  in 
the  construction  of  fire  engines.  Or  supposing  a  new 
process  to  be  the  lawful  sutgect  of  a  patent,  he  may  re* 
present  himself  to  be  the  inventor  of  a  new  process,  in 
which  case  it  should  seem,  that  the  word  '^  method" 
may  be  properly  used  as  synonymous  with  process.  The 
language  of  the  patent  may  be  explained  and  reduced 
to  certainty  by  the  specification;  but  the  patent  must 

(cr)  8  T.  R.  95. 

not 
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ndt  represent  the  parQr  to  be  the  inventor  of  one  thing,        ^®  ^^* 
and  the  specification  shew  him  to  be  the  inventor  of     The  Kih« 
another;  because,  perhaps,  if  he  had  represented  him-      w^^wm. 
self  as  the  inventor  of  that  other,  it  might  hate  been 
well  known  that  the  thing  was  of  no  nse,  or  was  in 
common  use^  and  he   might   not  have  obtained  a 
grant  as  the  inventor  of  it 

Now  to  apply  these  general  priiiciples  to  the  patent 
and  specification  before  us*  The  defendant  hfts  repre- 
sented himself  to'the  crown  to  be  the  inventor  <<  of 
a  new  or  improved  method  of  drying  and  preparmg 
malt"  Malt  was  an  article  of  common  use  before  . 
the  granting  of  this  patent,  possessing  qualities  long 
and  well  known,  and  prepared  or  made  by  a  process 
practised  for  many  years,  of  which  drying  was  one  of 
the  last  stages.  And  it  is,  in  our  opinion,  impossible 
to  read  this  patent,  without  supposing  the  patientee  to 
claim  the  merit  of  having  invented  some  new  or  im- 
proved method  either  of  organ  or  process,  of  preparing 
or  at  least  of  drying  this  old  and  well  known  article. 
Then  has  the  patentee  by  his  specification  shewn  him- 
self to  be  the  inventor  of  any  method  of  drying  or 
preparing  this  well  known  article?  For  this  we  are 
to  look  at  the  specification;  and  we  there  find  that 
he  clauns  to  be  the  inventor,  not  of  a  method  of 
drying  or  preparing  this  well  known  article^  but  of  a 
method  of  giving  to  it,  when  previously  pirepared, 
some  qualities  which  it  did  not  possess  before,  or  which 
it  possessed  only  in  a  very  slight  degree,  namely,  the 
qualities  of  being  soluble  in  water,  and  colouring  the 
liquor  in  which  it  shall  be  dissolved,  which  latter  is 
the  object  in  view.  And  this  is  to  be  efiected  by  a 
second  and  additional  process,  the  application  of  a  very 

high 
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1819*        big^  degree  of  heat    We  think  the  invention  men«> 
■         tioned  in  this  specification  so  entirely  difierent  from 
^^^^      that  mentioned  in  the  patent,  as  that  the  latter  (if  any 
such  there  be)  remains  wholly  undescribed  and  unspeci- 
fied, and  consequently  that  the  issue  could  not  be  found 
for  the  defendant.    It  was  contended  that;  this  process 
was  in  truth  a  preparation  of  malt  to  answer  a  particular 
purpose,  and  that  the  purpose  need  not  be  noticed  in 
the  grant.    It  may  be  true  in  general  that  the  purpose 
need  not  be  mentioned  in  the  grant;  but  if  in  any 
particular  case  the  mentiori  of  the  purpose  be  necessary 
to  explain  the  words  previously  used,  to  shew  that  they 
were  not  used  in  their  ordinary  and  obvious  sense^  but 
in  a  sense  limited  and  confined  to  that  particular  pur- 
pose;  in  such'  a  case,  we  think,  the  purpose  ought 
to  be  mentioned.     In  this  case,  if  the  patentee  had 
represented  himself  to  be  the  inventor  of  a  method  of 
preparing  malt,  for  the  purpose  of  colouring  beer  and 
porter,    every    person   who   read   his   representation 
would  understand,  that  the  malt  prepared  according  to 
his  method  was  not  intended  to  answer  the  common 
and  known  purposes  of  that  article,  viz.  the  brewing 
of  beer,  but  was  intended  only  for  the  special  and 
particular  purpose  of  colouring  the  liquor,  and  to  be 
used  in  addition  to  common  malt.     But,  as  we  have 
before  intimated,  we  think  no  person  could  conjecture 
that  to  be  the  object  of  the  invention  mentioned  in  this 
patent     This  being  our  opinion,  it  is  unnecessary  to 
say,  whether  or  not  a  patent  for  a  new  method  of 
drying  and  preparing  malt  for  the  colouring  of  becr,^ 
might  be  good  as  a  patent  for  the  manufacture,  tliat 
is,  for  the  malt  so  dried  and  prepared,  if  followed  by  a 
^uffident  specification,  which  it  probably  might  be: 

nor 
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nor  is  it  necessary  to  notice  at  uriy  length  the  apparent  1819. 
defects,  in  the  specification  accompanying  the  present  jj^j^^ 
patent  It  was  argued  that  the  term  "  malt'*  is  applied  .^^^"^^ 
to  the  grain  as  soon  as  it  has  germinated  by  the  efiect 
of  moisture  and  before  it  has  been  dried;  that  malt 
in  that  state  might  be  taken  and  used  for  the  objects 
of  the  defendant's  invention ;  and  that  as  these  were  to 
be  accomplished  by  heat,  his  was  an  invention  for 
drying  malt.  But  if  this  were  so,  then  the  specification 
would  be  defective  in  not  informing  the  reader  that 
the  malt  to  be  used  for  the  intended  object  might  or 
ought  to  be  taken  in  that  state,  and  in  leaving  him  to 
discover  by  experiment,  whether  it  should  be  taken  in 
that  state,  or  after  drying,  which  according  to  the 
most  common  use  of  the  word  malt  he  might  very 
reasonably  suppose. 

Again,  this  is  a  patent  for  the  invention  of  a  method, 
that  is,  of  an  engine,  instrument,  or  organ,  ^to  be  used 
for  the  accomplishment  of  some  purpose;  or  at  least  of 
a  process  to  be  so  used.  The  patentee  does  not  professi 
to  be  the  inventor  of  any  engine,  instrument,  or  organ: 
he  says,  that  a  coflee  roaster,  or  a  kiln,  or  any  thing  by 
which  the  grains  may  be  kept  in  motion  during  their 
exposure  to  the  requisite  degree  of  heat,  may  be  used* 
Neither  has  he  described  any  certain  or  precise  pnn 
cess,  which,  admitting  that  there  may  be  a  patent  for  a 
process  only,  ought  unquestionably  to  be  done.  He 
does  not  mention  the  state  in  which  the  malt  is  to  be 
taken,  for  the  purpose  of  undergoing  the  process;, 
whether  in  a  moist  or  dry  state  as  was  before  noticed ; 
he  does  not  say,  mrbat  heat  beyond  four  hundred  de- 
grees of  Fahrehkeit  may  be  used;  he  does  not  furnish 
the  operator  with  any  means  of  knowing  when  he  has 
yoL.IL  A  a  this 
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1819#  this  degree  of  beat;  he  does  not  sbj,  during  what 
length  of  time  the  process  is  to  be  continued,  but  con- 
tents himself  with  saying,  that  *^  the  proper  degree  of 
hea^  and  time  of  exposure^  will  be  easily  learned  by 
experience  the  colour  of  the  internal  part  of  the  pre* 
pue4  grain  afiPording  the  best  criterion;''  not  eren 
mendonuig  what  the  colour  is,  Which  is  to  be  the 
cnterion.  A  specification  which  casts  upon  the  public 
the  expense  and  labour  of  experiment  and  trial  is 
undoubtedly  bad.  If  it  be  said,  that  all  these  matters 
will  be  well  or  easily  known  to  a  person  of  competent 
skill,  (and  to  such  only  the  patentee  may  be  allowed 
to  address  himself,)  then  the  inventor  will  not  in 
polity  have  given  any  useful  or  valuable  information 
to  tho  public;  so  that  in  either  way  of  viewing  the 
case,  there  is  either  no  certain  and  dear  process  de- 
mllibedf  or  the  process  described  is  sudi  as  might  be 
pi^tised  without  the  assistance  of  the  patentee.  For- 
these  reasons^  we  think  the  direction  at  Nisi  Prius  was 
r^t,  and  consequently  that  no  rule  should  be  granted. 

Rule  refused. 


arfaiwefay,         Xl^e  King  against  The  Sheriffs  of  London,  in 
a  Cause  of  Todd  and  Others  against  Jacob. 

Fkictice.    Hie     /\  RULE  had  been  obtained  by  Camyn^  calling  on 
■et  aside  an  the  plaintiffs  to  shew  cause  why  the  attachment  ob- 


against  tbe  tallied  sgainst  the  sherifFi,  for  not  bringing  in  the  body, 

^Sig'in^a  *Ho°^^  °o^  b®  ^^  ^*^®  upon  payment  of  costs.    It  ap- 

*»dbr  OT  i»y-  pef^red  upon  tlie  affidavits,  that  the  defendant's  attorney 

onthaappUca-  had  applied  to  the  fiiazer  for  a  copy  of  the  writ,  and 

tion  of  the  .       .    •  ,  ^^ 

defendant,  who    that  m  the  copy  SO  given,  one  of  the  plaintiffi,  by  mis- 
swore  to  merits, 
where  it  appeared  tlmf  no  bail-bond  had  been  taken  by  the  sheriff. 

take, 
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tak^  was  described  bj  the  name  of  John  instead  of        1819. 
James,  and  bail  was  put  in  in  due  time  in  the  name  of     ^   ^ 

^  •     '^  The  Kxxa 

John.    The  plaintiffs  took  no  notice  of  it,  and  pro-        ogamit 

.  The  Sheri0s  of 

C0edcd  by  attachpient  against  the  sheri£&,  for  not  bripg*       iromioK. 
ipg  in  the  body,  after  which  the  defendant  had  become 
bankrupt    Bail  was  then  put  in  the  proper  name^  and 
the  defendant's  attorney  swore  to  merits.    It  appeared 
upon  the  affidavits  tha(  no  bail-bond  had  been  taken. 

BoUand  shewed  cause.  This  must  be  considered  as 
an  application  on  the  part  of  the  sheriffi  or  their  officer, 
and  not  on  behalf  of  the  defendant.  It  is  sworn  that  the 
sheriffs  neglected  to  take  a  bail-bond;  and  if  no  bail-  ' 
bond  was  taken,  there  is  no  ground  for  this  application, 
for  the  defendant  could  not  be  damnified  by  the  attach- 
ment This,  therefore,  must  be  considered  as,  in  fact, 
an  applici^tion  in  ^ehalf  of  the  sheriffs,  and  then  the 
affidavit  of  merits  is  immaterial. 

Tie  Co^r^  were  of  that  opinion,  and  refused  to  set 
aside  the  attachment,  as  they  considered  it  was  in  reality 
an  application  by  the  sheriff'    officer,   he  being  the 
only  |)er«on  interosted  in  setting  aside  the  attachment ; ' 
and  therefore  discharged  the  rule  with  costs. 


MoRBis  against  Hunt.  STS'* 

'T^HE  rule  to  plead  expired  on  Saiwrdaj^  the  16th  Pnctioe. 

Jamdarif*    On  Uiat  day  two  summonses  were  taken  s^Md^cr a 

out  and  served  in  the  evening,  for  further  time  to  plead,  ^^w^Mto 

and  lor  bett^  particulars,  returnable  on  Monday^  the .  ^e*^"  return- 

18th,  at  eleven  o'clock :  the  pUuntiff^s  attorney  did  not  guiw. 
alteod  the  summonses,  and  on  Monday  at  three  o'clock 
A  a  2                            signed 
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1819.  signed  judgment.  A  rule  nisi  having  been  obtained  for 
setting  aside  this  judgment,  for  irregularity,  tlie  Court, 

agointt  after  hearing  Scarlett  and  Smedlcy  against  the  rul^  held, 
that  the  judgment  was  irregular,  not  having  been  actu- 
ally signed  till  after  the  summons  was  returnable;  and 
tliey  said  that  this  was  distinguishable  from  Calze  v. 
Lord  Lyttkton  {a),  where  the  judgment  was  signed  before 
the  summons  was  returnable,  and  the  rule  was  there- 
fore made  absolute. 

(c)  2  BUich  954. 

2%«r«%,  BiRKETT  against  Willan  and  Others. 

Feb.  4th. 

A  carrier  is         A  CTION  by  the  plaintiffs  against  the  defendants, 

liable  for  gross     Xx.  .^  i  o 

negligence,  as  prop;*ietors  of  the  London  and  Exeter  coach, 

goods  are  abore  to  recover  die  value  of  a  box  of  cochineal,  sent  by  their 

tionedinhls^  coach  to  Exetcr*    At  the  trial  heioxe  Abbott  J.  at  the 

Tnd^th^^  Londoti  sittings  after  last  Trinity  term,  it  appeared  in 

th^^  net  evidence,  that  the  plaintiffs,  who  were  wholesale  drug- 

leredand  gistB  in  Londoti^  ou  the   1st  of  Marehj  IS  17,  had  re- 

insured. 

ceivcd  a  letter,  dated  Exeia-^  subscribed  "  Jl  Worthy^ 

desiring  them  ^o  send  to  him  at  Exeter  sixty-five 
pounds  of  cochineal.  The  plaintiffs  having  had  dealings 
with  a  person  of  the  name  of  Jonathan  Worthy^  residing 
at  Exeter^  packed  up  the  cochineal,  and  directed  it  to 
"  J.  Worthy^  Exeter^'  Their  porter  took  it  to  the  de- 
fendant's coach-office,  where  a  receipt  was  given  by  the 
book-keeper  for  the  box  in  question  described  as  a 
box  of  cochineal^  and  on  the  same  day  the  plaintiffs 
wrote  to  their  correspondent,  Mr.  Worthy^  informing 
him,  that  they  had  executed  his  orden    The  coach 

reached 
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reached  Exeter  on  a  Satmday,  and  on  that  evening  a         IS19, 

man  enquired  at  the  office,  if  a  box  had  arrived  for       ^ 

Mr.  Worthy^  and  upon  being  answered  that  such  a  box       ^^^ 
had  arrived,  he  asked  what  the  price  of  the  carriage       W*"^*- 
was,  and  whether  he  might  have  it  on  the  next  day, 
the  answer  given  was,  that  the  price  was  I65.  6rf.,  and 
that  parcels  were  never  sent  out  on  a  Sunday,  but  that 
by  sending  for  it,  he  might  have  it,     A  labouring  man 
standing  near  th^  inn  on  Sunday  night  was  accosted 
by  a  stranger,  and  promised  Gd.  if  he  would  fetch  from 
the  office  a  box  directed  for  Mr.  fVcni/ty.     Upon  his  ' 
asscntbg,  I6s.  Gd.  was  given  Iiim  to  pay  for  the  car- 
riage, and  he  went  to  the  office  and  asked  for  Mr. 
Worthy^  box.     Upon  the  book-keeper's  asking  who 
had  sent  him,  he  replied,  he  did  not  know  the  person, 
but  it  was  a  man  in  the  street;  the  book-keeper  said  he 
had  two  packagesJor  Mr.  Worthy^  the  one  a  box,  the 
other  a  small  parcel ;  the  man  said  that  he  had  only 
money  to  pay  for  the  box,  but  that  he  would  ask  the 
person  who  had  sent  him,  for  money  to  pay  for  the 
parcel  also,  and  on  his  going  out  of  the  office  and  so 
doing,  the  other  told  him  he  would  only  have  the  box 
ilieny  and  would  leave  the  parcel  till  the  foUowing  day. 
The  book-keeper  then  delivered  the  box  to  the  man 
who  had  applied  for  it,  and  the  latter  delivered  it  to 
the  stranger  who  had  employed  him.     It  was .  proved, 
that  the  letter  of  order  was  not  written  by  Worthy^  the 
correspondent  of  the  plaintiiFj.     It  Was  further  proved, 
that  at  the  coach-office  of  the  defendants  in  LondoHj 
where  the  box  was  delivered,  there  was  affixed  a  pubh'c 
notice,  *^  that  the  proprietors  would  not  be  answerable 
for  any  package  of  mare  than  bU  value,  if  lost  or  da- 
maged,'unless  the  same  be  specified,  and  insurance  paid 
over  and  above  the  common  carriage ;''  but  th^  porter 
A  a  3  who 
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1819«  who  carried  the  pareel  to  the  oflSce,  swore,  that  he  did 
—""^  not  see  the  notice,  and  it  was  not  proved  that  the  plain- 
ugainst  tiff  himself  had  any  knowledge  of  the  contents  o(  snch 
notice.  Upon  these  facts,  the  leamed  Judge  directed 
the  jury  first,  that  if  they  believed  the  plaint^  knew 
the  bOntents  of  the  notice,  that  they  should  find  a 
vetdict  for  the  defbndants ;  but,  secondly,  if  they  did 
not  believe  that  the  plaintiff  was  acquainted  with  the 
terms  of  the  notice^  that  then  they  should  consider  in 
this  case  whether  there  had  been  any  want  of  care  in 
the  defendants  having  delivered  the  parcel  to  the  person 
who  came  for  it ;  he  added  that  if  a  parcel  was  directed 
to  a  pei'son  generally,  in  such  a  place  as  Exeter^  without 
specifying  his  place  of  abode,  the  carrier  was  not  bound 
to  can*y  that  parcel  to  any  place,  but  he  would  fully 
dischaige  his  duty  by  delivering  it  at  his  oflSce,  to  any 
person  coming  from  the  person  to  whom  it  was  so  di- 
rected, or  whom  he  might  reasonably  suppose  to  come 
firom  that  person ;  and  he  left  it  to  the  jury  to  say, 
l^hether,  under  the  circumstances  proved,  the  defend- 
ant had  reasonable  ground  for  thinking,  that  the  man 
to  whom  he  did  deliver  the  parcel  came  from  thb  per- 
son to  whom  it  was  directed.  Tlie  juty  found  a  ver- 
dict for  the  defendants. 

A  rule  nisi  for  a  new  trial  had  been  obtained  by 
Marryatj  on  the  ground  that  the  jury  had  been  di«- 
rected  to  find  a  verdict  for  the  defendants,  if  thqr 
thought  the  plaintiff  was  acquainted  with  the  terms  of 
the*  notice,  and  if,  2d]y,  the  defendants  had  not  taken 
due  care ;  whereas,  assuming  that  the  defendants 
were  guilty  of  gross  negligence,  the  defendants  were 
still  liable,  notwithstanding  their  notice;  and  therefore 

the 
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the  two  questions  ought  to  have  been  left  distinctly        )819. 
and  separately  to  the  jury.    And  now, 


SeariMf  Gumeg,  Gasdee^  and  Tindali  shewed  cause 
against  the  rule.  By  the  express  terms  of  the  notice 
the  defendants  are  not  to  be  liable  for  any  package 
above  5k  valu^  unless  spedfied^  and  on  insuhdioe  be 
paid ;  and  assuming^  therefore^  that  the  jniy  were  of 
opinion  that  the  plaintiffi  were  acquainted  With  the 
terms  of  the  notice,  the  verdict  found  for  the  defend- 
ants was  right.  The  case  of  Beck  v.  Eoans  (a)  waft  an 
instance  of  veiy  gross  negligence,  and  even  the  autho- 
rity of  that  case  has  been  considerably  shaken  by  a  later  - 
decision  in  the  Court  of  Exchequer,  of  Levi  v.  Water" 
hwe.  {b) 

Mamfotj  Cantjfnf  and  B.B.  Comytif  contra*  A^ 
«uming  that  the  plaintiffii  in  this  case  were  acquainted 
with  the  contents  of  the  notice^  still,  as  the  defendant!; 
received  a  box  of  cochineal,  with  the  contents  and 
value  oS  which  they  were  acquainted,  they  are  not  dis- 
charged from  their  responsibility,  if  they  have  been 
guilty  of  gross  negligence.  Beck  v.  Evans  is  an  autho- 
rity in  point :  there  the  carrier  had  received  a  cask  of 
brandy  which  leaked  on  the  road,  and  the  leak  having 
been  pointed  out  to  the  carrier's  servant,  he  suffered  it 
to  continue,  and  a  considerable  quantity  of  brandy  was 
lost.  In  that  case,  although  a  notice  similar  to  the 
present  was  given,  still  the  carriers  were  h^ld  respon- 
sible, because  the  loss  accrued  frpm  their  own  negli- 
gence ;  and  the  late  ca^  oiBodenham  v.  Bennett  {c\  in 

(a)  l€Etut,  ^44.  (6)  1  Price,  28a  (c)  4  Price,  5U 

A  a  4  the 


Bnsfeti 

agatfiit 
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18 19*  the  Exchequer,  is  a  strong  authority  tq  shew,  that  this 
is  what  the  law  calls  gross  negligence.  And  there^ 
Wood  Baron,  speaking  of  these  notices,  says,  <'  These 
qpecial  conditions  were  introduced  for  the  purpose  of 
exempting  carriers  from  extraordinary  events,  but  they 
inhere  not  .meant  to  exempt  them  from  due  and  ordinary 
t:are;''  besides,  th)s  case  does  not  come  within  the  terms 
of  the  notice,  for  here  the  box  was  not  last  or  da^ 
fnaged^  but  it  was  mis-delivered. 

Abboit  C.  J.  I  certainly  thought  at  the  trial,  that 
Buppositig  the  plaintiffs  to  have  been  acquainted  with 
the  terms  of  the  notice,  this  was  not  such  a  case  of 
gross  negligence  as  would  throw  the  onus  of  responsi- 
bility on  the  carrier.  Upon  consideration,  however,  I 
mn  not  so  dear  upon  that  point.  Tlie  case  of  Bodeti* 
ham  V.  Bennett^  in  the  Exchequer,  is  an  authority  the 
other  way;  and  upon  the  whole,  I  think  there  should 
be  a  new  trial,  (i) 

Rule  absolute. 

'    (a)  See  WUsm  t.  Freeman,  3  Campb,  527. 

|!^^i.  RicKETTs  T/^aiW  Salwey. 

In  an  actSon  for     A  CTION  for  disturbance  of  plaintiff's  riffht  of  com- 

dutttibence  of     -^^  t^     ,         .  ,      ,  .         f 

plaintiff*!  right  mou.    Declaration  stated,  that  the  plaintiff  was 

dedandotf'        possessed  of  a  certain  messuage,  and  divers,  to  wit,  one 

atatedtbat  he 

waa  yeied  of  a  memiage  and  land^  with  the  appurtenants,  and  by  reason  thereof 
ought  to  hare  comitton  of  pasture,  &c. :  Held  that  this  allegation  was  divisible,  and  that 
proof  that  plaintiff  was  possessed  of  land  only,  and  entitled  to  the  right  of  common  in 
TCspect  of  it,  was  lOffident  to  entitle  him  to  damages  pro  tanto. 

hundred 
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hundred  and  fifly  acres  of  land,  with  the  appurtenants'        1819. 
situate  and  being  in  the  parish  of  Ashford  Bowdlery  in        """■" 

^  RiCKSRS 

the  said  county,  and  by  reason  thereof,  during  all  the  againM 
time  aforesaid,  ought  to  have  had,  and  still  of  right 
ought  to  have  common  6f  pasture  for  all  his  common- 
able sheep,  levant  and  couchant,  in  and  upon  said 
messuage  and  land  with  the  appurtenants,  in,  over, 
and  upon  a  certain  waste  or  common  called  the  Wheat 
Common,  situate  and  being  in  the  parish  aforesaid,  in 
said  county,  every  year  and  at  all  times  of  tlie  year, 
as  to  the  said  messuage  and  land  with  tlie  appurte- 
nants, belonging  and  appertaining.  And  that  the 
defendant  disturbed^  him  in  that  right,  by  digging 
stone  quarries  upon  the  common.  Plea,  not  guilty. 
At  the  trial  at  the  last  Shrewsbury  assizes,  before 
Garram  B.,  it  appeared  that  the  right  of  common  was 
claimed  by  the  plaintiff  in  respect  of  Ashford  Hally 
and  the  laud  usually  held  with  it,  on  which  issue  the 
plaintiff  failed.  It  appeared,  however,  that  he  was  pos- 
sessed of  land  within  the  parish,  in  respect  of  which 
he  was  entitled  to  a. right  of  common,  but. there  was 
no  messuage  upon  this  land.  The  learned  Judge 
directed  a  verdict  to  be  entered  for  tlie  plaintifi^  giving 
to  the  defendant  leave  to  move  to  enter  a  nonsuit. 
JV»  jB.  Taunlon,  in  last  Michaelmas  term,  having  ob- 
tained a  rule  nisi  for  this  purpose,  on  the  ground  that 
the  proof  did  not  support  the  right  of  common,  as 
claimed  in  the  declaration. 

Puller  and  Winie?*  (Jcrvis  was  with  them)  shewed 
cause.  Here,  the  title  is  only  matter  of  inducement,  and 
in  Com.  Dig.  Action  on  the  Case  for  a  Disturbance,  B.  1., 
it  is  laid  down,  that  in  such  a.  case,  a  variance  found 
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•  1819.  jjy  verdict  from  the  prescription  alleged  is  only  iti- 
Ricrfews  ducement,  and  does  not  hurt.  In  Yarb/v.  21inia*(a), 
SiSfSnr  ^^®  declaratioil  alleged,  that  plaintiff  was  seized  pf 
sixty  acres  of  pasture,  sixty  of  meadow,  and  eighty  of 
arable  land,  and  entitled,  in  respect  of  them,  to  a  right 
'of  common.  There  the  jury  found  a  right  of  common 
'in  respect  of  ninety  acres  of  arable,  meadow  and  pas- 
ture. .  And  there  Doddridge  J.  takes  the  distinction, 
for  he  says,  "  Here  the  demand  is  of  damnges  for  a 
tort  doiie  to  his  common,  and  if  it  be  found  in  any 
part,  he  has  damages  accordingly  :*'  and  he  then 
notices'  the  cases  of  prescription  and  contract  which 
must  be  proved  as  laid.  That  case,  therefore,  is  pre- 
ciselv  in  point  to  this.  So  in  Gregory  v.  HiU{b%  it 
was  held  that  a  right  claimed  in  respect  of  a  messuage 
and  twenty  acres  was  well  supported  by  evidence  of  a 
right  in  respect  of  a  messuage  and  eighteen  acres  only. 
Bertie  v.  Beaumont  (c),  'Strode  v.  Byrt  (rf),  and  Ferrer  v. 
Johnson  (e),  shew  also  that  in  such  cases  a  variance  froin 
the  titl^  which  is  set  out  only  by  way  of  inducement,  is 
immaterial.  They  also  quoted  Vondes  v.  Miller  {J\ 
and  Winn  v.  White,  (g) 

Taunton  and  CampbeU,  contra.  The  declaration  after 
setting  out  plaintiff's  possession  of  a  messuage  and 
land  with  the  appurtenants,  proceeds,  that  <^  by 
reason  thereof,  he  was  entitled  to  the  right  of  common." 
Now  the  words  "  by  reason  thereof'  shew  that  the 
right  is  claimed  for  both,  and  the  word  appurtenants 

(a)  Palmer,  269.     Cro.  Jac.  629.  S.  C.  (6)  Cro.  EL  551. 

(c)  16  East,  53.  (rf)  4  Mod.  418.  (<r)  Cro,  El.  S56. 

(/)  5  Tauni.  137.         Q)  2  Mack.  84a 

connects 
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.  connects  the  land  and  messuage  together.      Then,  if        1819. 
so,  the  plainti£F  has  not  proved  any  title  in  respect  of  ' 

-a  messuage  and  land:  hh  has,  therefore,  wholly  fail^.  agauut 
And  the  inconvenience  resulting  from  the  contrary 
bdng  held  to  be  Jaw  wi^  be  this,  that  the  party  who 
comes  prepared,  as  the  defendant  did  here,  to  answer 
one  case  as  to  a  right  claimed  in  respect  of  a 
4ionse  and  land,  will  be  turned  round  by  the  plaintiff's 
proving  a  right  in  respect  of  an  acre  of  land  in  some 
remote  comer  of  the  parish.  The  cases  cited  do  not 
decide  the  point  In  Yarli^  v.  Ttsmock  the  prescription 
was  proved,  .and  the  only  variance  which  could  be 
suggested  was  in  the  quantity  of  land.  But  here  there 
is  one  part  wholly  omitted,  viz.  the  messuage.  In 
Strode  v.  Byi  the  only  question  was,  whether  it  was 
necessary  in  a  possessory  action  to  set  out  the  title  at 
length,  and  the  Court  held  that  it  was  not.  But  ber^ 
it  is  set  out  and  not  correctly  stated.  This  is  a  neces- 
sary allegation  for  the  plaintiff's  case.  If  it  be  not  made, 
he  has  no  case.  Then  if  so,  it  must  be  accurately 
proved  as  laid. 

Abbott  C.  J.  The  general  rule  of  pleading  in  cases  . 
of  tort  is  that  it  is  sufficient  if  part  only  of  the  alle- 
gation stated  in  the  declaration  be  proved,  provided  that 
what  is  proved  afibrds  a  ground  for  maintaining  the  ac-  ^ 
lion,  supposing  it  to  have  been  correctly  stated  as  proved. 
There  is  one  exception,  however,  to  this  rule,  which  is 
-virhere  the  all^ation  contains  matter  of  description. 
Then,  if  the  proof  given  be  different  from  the  statement, 
the  variance  is  fatal.  The  only  difficulty  in  this  case  is  to 
ascertain  whether  these  words  are  matter  of  description 
or  not.  The  words  are,  <<  that  the  plaintiff  was  possessed 

of 
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1^8 IS.  of  A  messuage  and  150  acres  of  land,  with  the  sppurte- 
——  nantsy  and  by  reason  thereof  was  entitled  to  common  of 
agauut  pasture  for  sheep,  levant  and  couchant,  on  the  said  mes- 
suage, &C.  at  all  times  of  the  year,  upon  a  certain  com- 
mon called  Wheat  Common.^*  But  there  are  not  the  words 
<<  thereto  belonging,"  or  any  others  of  the  like  import, 
so  as  to  connect  the  messuage  and  the  land  together. 
Had  there  been  such  words  of  connexion,  I  should  have 
thought  that  the  plaintiiF  was  not  entitled  to  recover. 
But  this  is  not  the  case ;  and  the  messuage  and  lands  are 
not  connected  together  as  one  entire  tenement,  I  think, 
therefore,  that  these  are  not  words  of  description ;  but 
that  this  allegation  is  divisible,  and  that  it  may  be 
considered  as  stating  that  the  plaintiff  was  possessed  of 
a  house,  and  also  tliat  he  was  possessed  of  land,  and 
that  in  respect  of  both  or  either  he  was  entitled  to  the 
right  of  common  in  question.  That  being  the  case^ 
the  plaintiiF,  who  has  proved  an  injury  done  to  the 
right  claimed  in  respect  of  the  land,  is  entitled  to  a 
verdict  The  rule,  therefore,  for  entering  a  nonsuit 
must  be  discharged.  The  defendant,  howler,  is  en* 
titled  to  have  the  verdict  entered  specially,  according 
to  the  evidence  at  the  trial,  and  then  this  objection,  if  it 
be  valid,  may  be  taken  advantage  of  upon  the  record. 

Bayley  J.  I  think  tliat  this  allegation  is  not  en* 
tire,  but  divisible ;  and  that  if  the  plaintiff  proves  a 
part  only,  and  that  he  has  been  injured  in  respect 
of  that  part,  it  is  sufficient,  Tlie  allegation  is,  that 
the  plaintiff  was  possessed  of  a  certain  messuage  and 
150  aci*es  of  land,  and  that  in  respect  of  them  he  was 
entitled  to  the  right  of  common  in  question.  Now  I 
think  that  that  is  in  legal  effect  a  claim  of  a  right  of 

commou 
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common  either  in  respect  of  the  whole  or  a  part,  and        1819. 
that  the  plaintiff  is  not  bound  to  prove  his  right  in  respect  " 

of  the  whole.  There  is  one  mode  of  putting  this  case  a^amu 
which  will  make  it  more  intelligible.  Suppose  that  the 
right  had  originally  existed,  both  in  respect  of  the 
messuage  and  ^Iso  of  the  land,  would  it  be  an  i^nrswer 
to  an  action  for  the  disturbance  of  that  right  to  shew 
that  the  right  had  been  extinguished  in  some  part  of 
the  land.  It  is  true  that  that  is  only  putting  this  very 
case  in  a  different  light;  but  it  shews  that  the  Court 
have  come  to  a  right  conclusion.  In  this  case  it  appears 
that  the  plaintiff  has  been  injured,  supposing  him  to 
be  able  to  shew  that  he  has  a  right  of  common,  eitlier 
in  respect  of  the  messuage  or  any  part  of  the  land.  A 
difficulty  may  be  suggested,  that  if  this  were  held  suffi- 
cient, it  would  follow  that  it  would  be  competent  for  him 
to  prove  his  right  in  respect  of  five  acres  here  and  five 
acres  there ;  but  that  is  not  so.  For  by  this  declaration 
there  is  only  one  right  claimed.  The  plaintiff,  there- 
fore, could  not  prove  distinct  rights  belonging  to  un- 
connected portions  of  land.  Then  the  casex)f  Yarly 
V.  Turnock  is  a  strong  authority  to  shew  that  the  pre- 
sent decision  of  the  Court  is  right  There  the  declar- 
ation stated  the  plaintiff's  claim  in  respect  of  60  acres 
pasture,  60  acres  meadow,  and  80  acres  arable  land, 
and  the  verdict  found  a  right  in  respect  of  90  acres 
arable,  meadow,  and  pasture;  and  as  to  the  residue, 
that  the  plaintiff  was  not  entitled  to  it.  Now  there  the 
plaintiff  must  have  failed  if  it  had  been  necessary  to 
have  proved  the  whole  allegation.  It  is  said  that  he 
there  failed  only  as  to  quantity;  but  that  here  he 
has  fiiiled  as  to  quality,  not  having  proved  a  right  iu 
respect  of  any  messuage  at  allt  But  there  is  no  found- 
ation 
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1B19.        ation  for  such  a  distinction;  and  I  ain»  tberrfare,  of 
'       opinion  that  the  verdict  is  right. 

BiCKRTS 

agednU 

Salwbt.  Holboyd  J.    I  am  of  the  same  opinion,  that  th« 

all^ation  in  this  case  has  be«i  sufficiently  proved. 
It  is  quite  enough  in  ca$es  of  tort  if  you  prove  the 
same  ground  of  action  laid  in  the  declaration,  although 
not  to  the  extent  there  stated.  And  in  sUch  cases  the 
Court  will  give  judgment  as  if  the  declaration  had 
been  originally  confined  to  the  ground  of  acticm 
proved.  In  the  cases  of  contract  and  prescription  it 
is  different;  for  in  the  former,  if  all  that  is  stated  in 
the  declaration  be  not  proved,  it  is  a  proof  of  a  difierent 
contract,  and  a  different  groun4,of  action.  The  party, 
therefore,  cannot  be  entitled  to  the  judgment  of  the 
Court  In  the  latter  case,  where  a  prescription  is 
alleged  in  bar,  it  is  one  entire  thmg,  and  must  be 
proved  as  laid.  In  the  present  case  the  declaration 
does  not  allege  any  prescription,  but  states  that  the 
plaintiff  was  possessed  of  a  messuage  and  hmd,  and 
that  he  ought  in  respect  oP  them  to  have  a  right  rf 
common.  Now  the  proof  given  is  not  of  a  di£Eerent' 
allegation,  but  of  the  same  allegation  in  part,  and 
that  is  sufficient.  It  is  admitted,  that  if  the  allega- 
tion had  been  of  a  right  in  respect  of  a  certain  quan- 
tity of  land  only,  and  the  proof  had  been  of  a 
right  in  Respect  of  a  part  of  that  land,  it  would 
be  sufficient.  Then  how  can  it  be  contended  that 
it  makes  any  difference  that  the  premises  in  respect 
,  of  which  the  right  is  not  proved  are  of  a  diflferent 
description  from  those  in  respect  of  which  It  is  proved. 
If  it  be  sufficient  to  prove  part  of  on  allegation  claiming 
a  right  in  respect  of  land  only,  there  is  no  principle 

of 
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of  law  which  shews  that  the  same  rule  does  not  apply 
to  an  allegation  claiming  such  a  right  in  respect  6(  a 
messuage  anfl  land.  For  these  reasons,  I  am  of  opinion 
that  the  verdict  is  right. 

Best  J.  In  cases  of  contract  and  prescription  the 
allegation  must  be  proved  as  laid;  but  that  rule  is  not 
applicable  to  cases  of  tort,  where  the  right  is  merely, 
the  inducement  to  the  action.  In  this  case»  the  plaintiff 
is  entitled  to  our  judgment,  if  he  has  a  right  of  common, 
anil  that  right  has  been  disturbed  by  the  defendant. 
Npw  he  has  stated  a  right  in  his  declaration,  and  has 
proved  the  same  right  |n  part  by  his  evidence;  and  I, 
think  that  is  suffipient  to  entitle  him  to  damages  pro 
tanto,    Tlie  rul^  therefore,  must  be  discharged. 

Rule  dischiirged. 

D0E9  dem.  JELoberts,  against  Roberts,  Widow. 

XTJECTMENT  for  certain  premises  situate  in  the   No  man  can  be 

county  of  Worcester.  At  the  trial  at  the  last  as-  lege  his  own" 
sizes  for  that  county,  before  Garraoo  B.,  theplamtiff  £^"^11^^. 
rested  his  case  on  a  deed,  executed  Amust  Ist,  1817.   "n^  therefore,' 

°  '    where  a  deed     ' 

by  which  George  Roberts^  the  husband  of  the  defendant,   of  conyeyance 

...  of  an 'estate 

had  conveyed  the  premises  in  question  to  him ;  and  the  from  one  bro- 

only  question  was,  as  to  the  validity  of  this  deed.     The  wm  executed^ 

solicitor  who  had  prepared  the  deed  proved  its  exe-  ^^^c^J^IJ^^j 

cution.     On   his  cross-examination,  he  said  he  had  qualification  to 

Idll  ffame : 

received  instructions  from  both  parties,  who  were  bro-   Held  that,  as 

affainst  the  par- 

thers,  to  prepare  it.     That  the  avowed  object  was  to  ties  to  the  deed, 
give  the  present  plaintiff  a  colourable  qualification  tO'  indwie suffi- 
kiU  gam^,  and  to  get  rid  of  am  information  then  pend-   ^^ "jJ^iST'* 
ing  against  him.    .That  he  told  George  that  it  was  a  ^©r  the  pre- 

dan- 
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1819.  dangerous  deed  for  him  to  execute,  but  he  said  he 
could  trust  his  brother.  The  title  deeds  were  retained 
by  George  in  his  own  possession.  It  was  objected,  that 
this  evidence  was  not  receivable;  that  a  party  could  not 
avoid  his  own  deed  by  shewing  fraud,  to  which  he  was 
himself  a  party.  The  learned  Judge  received  the  evi- 
dence, and  the  defendant  had  a  verdict.  A  rule  nisi 
having  been  obtained  in  last  Michaelmas  term  for  set- 
ting aside  this  verdict, 

Ptiller  and  Campbell  now  shewed  cause.  They  relied 
on  the  case  ofPlatamone  v.  Stajde  (a),  wherd  an  injunc- 
tion was  obtained  to  restrain  the  defendant  from  suing 
on  a  rent  charge,  granted  for  the  purpose  of  a  qualifi- 
cation to  sit  in  parliament  In  Sirck  v.  Blagraoe  (b), 
the  conveyance  was  to  avoid  being  sheriff  of  London  s 
and  it  was  held,  that  it  was  wholly  inoperative :  and 
Ward  V.  LatUs  (c)  is  to  the  same  effect. 

Jervis  and  PeaJce^  contra,  were  stopped  by  the  Court. 

Abbott  C.  J.  There  is  no  doubt  in  this  case.  The 
plaintiff,  at  the  trial,  produced  a  proper  deed  of  con- 
veyance, and  proved  its  execution,  and  by  that  he 
established  his  title  to  the  premises.  The  defend- 
ant endeavoured  to  defeat  this,  by  shewing  that  the 
deed  was  delivered  ibr  the  fraudulent  purpose  of  giving 
to  the  plaintiff  a  colourable  qualification  to  kill  game; 
but  in  the  case  of  Montefiori  v.  Montefiori  (a),  Lord 
Mansfield  expressly  said,  <<  that  no  man  shall  set  up  his 
own  iniquity  as  a  defence,  any  more  than  as  a  cause  of 
aQiion.'*     Here  that  is  attempted  to  be  done ;  htX  the 

(o)  Cooper,  Ca%  in  Chan.  250.  (6)  Amb,  264. 

(c)  Free*  in  Ch,  182.  (d)  I  JBhck^SeS, 

defendant 


^         IN  THE  Fim-MINTH  YbaB  OF  GEORGE  IIL  S6tf 

d^ndant  cannot  be  allowed  tobebeard  upon  this  matter*        1819. 
The  case  is  quite  diflferent  from  those  which  have  been       — — 
cited.   In  the  two  latter,  the  fraudulent  deed  was  never       RoBSEn, 
delivered;  and  in  the  case  of  Platamone v. Staple^  the       bSSUL 
party  might  very  likely  have  intended  to  give  a  r^nt- 
chaige^  only  in  the  event  of  die  delendant^s  becom- 
ing a  member  of  parliament,  and  the  Court  might  very 
properly  have  decided  that  casi^  on  the  ground  that 
that  object  had  failed.     On  the  authority,  however,  of 
Mcnaefiori  v.  Montefiori^  which  is  expressly  in  point,  I 
think  that  there  ought  to  be  a  new  trial 

Batlet  J.  There  is  no  doubt^  that  where  two  per- 
sons agree  to  commit  a  fraud,  neitlier  of  them  can  ex- 
pect any  assistance  from  a  court  of  law,  to  relieve  him 
against  the  consequences  of  it.  This  defence  ought  to 
have  had  no  weight.  By  the  production  of  the  deed, 
the  plaintiff  established  a  prima  facie  title;  and  we 
cannot  allow  the  defendant  to  be  heard  in  a  court  of 
justice  to  say,  that  his  own  deed  is  to  be  avoided  by  his 
own  fraud.  The  cases  are  very  distinguishable  from 
this.  In  Birch  v.  Blagrave^  Lord  Hardwicke  expressly 
puts  it  on  the  ground  not  of  fraud  but  of  mistake;  and 
inr  Pkdanume  v.  Staple^  the  deed  was  executed  for  a 
special  parpos^  which  never  took  effect  There  must 
therefore,  be  a  new  trial. 

HoLBOTD  J.  A  deed  may  be  avoided  on  the  ground 
of  fraud,  but  then  the  objection  must  come  from  a  per- 
son neither  party  nor  privy  to  it,  for  no .  man  can  al- 
lege his  own  fraud,  in  order  to  invalidate  his  own 
dsed.  The  case  otHcewes  v.  Leader,  {a)  is  also  in  point 

(a)  Cro.  Jac  27a     Ydv,  196.  S.  C 

Vol.  II.  •    Bb  There 
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IB  19*        There  it  was  held,  upon  a  plea  of  the  statute  of  IS  Miz* 

.       to  a  deedf  that  the  defendant  was  not  such  a  person  as 

Homta,  could  plead  that  plea;  and  this  reason  is  given,  that 
]^^,  the  statute  makes  the  deed  void  as  against  the  creditor^ 
but  not  as  against  the  party  himself,  his  executors  or 
administrators,  for  as  against  them  it  remains  a  good 
deed  of  gift.  That  case^  therefore,  as  well  as  the  one 
in  Blacistone^  proves,  that  the  estate  passed  by  the  exe- 
cution of  this  deed ;  and  that  until  a  re^sonveyanoe 
takes  place)  the  plaintiff  is  entitled  to  the  passession 
of  it. 

Best  J.  There  is  only  one  case,  that  of  fraud,  where 
a  deed  can  be  avoided  by  parol  testimony,  but  that  cannot 
be  done  where  both  the  parties  to  the  deed  are  impli- 
cated in  the  fraud.  Here  they  were  both  guil^  of  an 
indictable  conspiracy,  in  endeavouring,  by  this  firaudu- 
lent  transaction,  to  get  rid  of  the  information  then 
pending  against  the  plaintiff.  The  most  favourable 
way  in  which  this  case  could  be  put  for  the  defendant 
would  be,  to  say  that  this  was  a  voluntary  oonvqranoe ; 
but  even  then  it  would  be  good.  I  am  therefore  of 
opinioUf  that  there  must  be  a  new  trial. 

Rule  abaduttt. 
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!815). 


Doe,  dem.  James  and  Another,  against  Stanton.  Friday, 

TC^JECTMENT  for  certain  counting-houses  and  wharfs  Where  a  de- 
situated  in  the  city  of  Worcester.    At  the  trial  ^^^"^ 


at  the  last  Summer  assizes  there,  before  Oarrffoo  B.,  the  T"**»  .•  <^?ci«- 

'  tioA  in  cgect- 

only  question  was,   whether  the  defendant  was  the  "^e^^  aawnted 

to  the  character 

tenant  in  possession.     It  appeared  that  the  declaration  of  tenant. in 
in  ejectment  had  been  served  on  him,  aiid  explained  to  afterwank  ap- 
faim,  and  he  then  imswered,  that  if  he  had  known  the  SSi^*^Heid 
bosiiiess  the  day  before,  he  miiHit  have  been  served  that  it  was  quite 

^  Mimaent  evi- 

on  the  wharf.    It  appeared  also  that  he  sold  coals  denceforajury 

,  %         •M      t  •   .1         •  to  find  that  he 

there,  and  paid  the  rates,    and  that  he  was  a  ser-  was  the  tenant 

▼ant  to  Dtftietet/j   the  proprietor  of  the  wharf,   who  StS^h'dso 

was  the  person  whose  name  was  on  the  parish  rates.    It  JPP««^  ^ 

was  contended,  that  as  there  was  no  evidence  to  shew  situation  only 

of  a  serranty 

fin  occupation,  or  a  claim  to  occupy  in  his  own  right,  and  managed 
the  defendant  must  be  taken  to  be  a  mere  servant,  the  real  owner 
agamtt  whom  an  ejectment  will  not  lie,     'The  learned  <>"*^P**™^- 
Judge  being  of  this  opinion,  the  plaintiff  was  non- 
suited.    A  rule  nisi  for  setting  aside  this  nonsuit, 
having  been  obtained  in  last  Michaelmas  term,  on  the 
authority  of  Doe  v.  Stradling.  (a) 

Campbell  now  shewed  cause.  If  the  defendant  be 
not  the  tenant  in  possession,  ejectment  will  not  lie 
against  him.  And  this  appears  from  the  affidavit 
necessary  to  obtain  judgment  against  the  casual  ejec- 
tor; for  a  service  on  a  servatit  on  the  premises,  will 
not  do.     In  Doe  v.  Wilde  {b\  it  seems  to  have  been 

(«)  9  Siarlne,  187.  (b)  S  Tnmt.  1  S3. 

B  b  2  assumed. 
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1819.       assume^  that  an  gectmeat  will   not  lie  against    a 
— 7"       bailiff.     Here  the  defendant  was  a  competent  witness, 

Doe,  dani.  .       «    j  l 

jAtcn,        and  might  have  been  examined  if  the  action  had  been 

SrAjraoy,       brought  against  the  right  person.     After  the  ejectment^ 

comes  the  action  for  mesne  profits,  and  can  it  be  said 

that  that  would  lie  against  a  mere  servaent,  who  has 

had  no  beneficial  occupation. 

JPuUer^  contrSLy  was  stopped  by  the  Court. 

Abbott  C.  J.  It  appears  to  have  been  too  hastily  as- 
sumed  at  nisi  prius,  that  the  defendant  was  in  the 
tttuation  of  a  mere  servant.  For  there  was  proof  given 
that  he  bore  the  character  of  tenant,  -capable  perhaps 
of  being  explained,  but  certainly  not  explained  by  any 
evidence  in  the  case.  He  paid  the  rates,  and  it  does  not 
appear  that  any  one  else^  did ;  it  is  said,  that  another 
person  was  rated,  but  that  is  by  no  means  conclusive^ 
£>r  nothing  is  more  common^  than  for  a  name  different 
firom  that  of  the  real  occupier,  to  appear  in  the  parish 
books.  As  to  the  point  suggested,  that  a  servant  is 
not  liable  to  an  ejectment,  it  is  going  too  far  to  say, 
that  under  no  circumstances  that  can  be.  There  may 
be  cases  in  which  the  Court  would  hold,  that  eject- 
ment would  lie  against  a  servant.  But  it  is  unneces- 
sary to  decide  that  point  in  this  case. 

*• 

Bayley  J.  It  is  sufficient  to  subject  a  party  to  this 
aotion,  that  he  has  the  visible  occupation  of  thepremii^ 
and  it  is  not  necessary  that  he  should  have  such  an  in- 
terest as  to  enable  him  to  maintain  trespass.  When  a 
servant  is  served  with  a  notice  of  ejectment  as  tenant  in 
possession,  it  is  competent  for  him  to  explain  his 

^  situ** 
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^uatioDy  aiid  so  to  set  the  other  party  right;  or,  as  he        1819. 

seems  to  have  done  in  this  cas^  to  mislead  him.    Jf  he        ~ 

iklopts  the  latter  course^  it  is  very  possible  that  a  jury        Jame*, 
may  think  that  he  ought  to  be  con^dered  as  the  tenant       9!^^^. 
in  possession.    As  to  what  is  urged  with  respect  to  the 
mesne  profits,  the  answer  is  easy.    The  recovery  in    * 
'  ejectment  only  proves  the  title,  but  in  order  to  support 
ibat  action,  he  must  go  further,  and  prove  actual  oc- 
cupation by  the  ^defendant     That  was  determined  in 
]Mdn  V.  Parkin,  (a)     Upon  the  whol^  I  think,  that 
there  was  quite  suflScienl  evidence  in  this  case^  for  the 
jury  to  find  that  the  defendant  was  the  tenant  in 
possession. 

HoLROi^n  J.  I  am  of  the  same  opinion.  The  de* 
fendant  when  he  was  served  with  the  declaration  as 
tenant  in  possession,  assented  to  that  character,  and 
that  assent,  coupled  with  his  subsequent  appearance 
and  plea,  was  su£Bcient  evidence  to  ^  to  the  juiy. 

Best  J.  concurred. 

Rule  absolute. 

(a)  8  Swr.  6§8, 


Thobpe  fl^onu/ Beeiu  j;^^^^ 

Fib,  5^ 

i^JSELEE  had  obtained   A   rule  nisi  for  setting  PnKtice. 

Ur  Wiivcr  of  nrr^ 

adde  a  writ  of  exteution  for  irregularity,  on  the  gaUdsy. 
ground  that  a  writ  of  error  had  been  previously  sued 
out  and  allowed,  although  it  had  not  been  served.    It 
Bb  3  appealed 
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1  &19.        appetred  that  the  vmict  error  was  aued  out  cm  the  ISdt 
^  NovembeTf  retnmaUe   on  the  29lh.     Jo^naeiit  wm 

sigBedon  the.22dof  November  i  notice  of  taxation  of 
costs  was  giTen  on  the  I2th  November  for  the  21st,  on 
which  day  the  costs  were  taxed,  and  the  writ  of  execution 
was  issued  on  the  30th  November^  It  further  appeared, 
that  on  23d  December^  the  defendant  took  out  a  smn^ 
mons  before  a  single  judge^  for  the  phiintiff  to  shew 
qause  why  the  writ  of  execution  should  not  be  set  aside 
for  irregularity;  and  the  only  irregularity  then  sug- 
gested  was,  that  no  notice  in  writing  had  been  gnren  ef 
the  taxation  of  costs.  That  application,  however^ 
fiuled.  The  allowance  of  the  writ  of  error  had  never 
been  served  on  plaintiff's  attorney,  nor  had  he  any 
knowledge  of  it  previously  to  the  present  application* 

C!»i^  shewed  cause*  He  admitted  that  the  service 
of  the  allowaoce  of  a  writ  of  error  was  not  neoessaitjv 
but  contenckd,  that  .the  defendant^  by  not  mentmiing 
this  irregularity  at  the  time  of  the  summons  before  the 
single  judge,  must  be  taken  to  have  waived  it 

Gaselee^  contra,  contended,  that  this  was  no  waiver, 
and  that  the  'party  was  at  liberty  to  take  advantage  of 
it  now. 

The  Court  said,  that  they  were  of  opinion,  that  this 
was  a  waiver  of  the  irrq[ulasity.  Where  a  party  ap- 
plies to  a  Judge  in  chambers,  or  to  the  Court,  he  is 
bound  to  state  all  the  irregularities  on  which  he  means 
to  rdy,  and  must  be  considered  to  have  waived  all 
those  which  he  does  not  state  at  the  time.  This  rule 
is  founded  in  great  convenience^  and  should  be  adhered 

TO. 
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to.  However,  as  this  witt  a  question  of  doabt,  and  a 
eoncluskm  to  whidi  they  had  not  come  without  great 
heritation,  they  said  they  would  discharge  the  rule 
without  costs. 

Rule  discharged* 


The  King  against  HouGHTOK-LE^^SFmNo.  ^^S!ti! 

TJPON  on  appeal  against  an  order  of  removal  of  to  makeAva. 

.     two  justices^  whereby  Arm  Qmettf  widow,  and  her  ^k^"Sd*i2f. 

Ibor  children,  were  removed  from  Houghtcn^e-Spni^  Itaduteiy  ni^ 

to  HwrraUms   the  sessions  quashed  the  ordar,  subject  cosary  that  the 

oontracty  wheo 

to  the  opinion  of  the  Court  on  the  following  case:    .  -  by  deed,  should 

iiQ  ezecutecl  by 

The  pauper,  Ann  CatDettf  was  the  widow  of  William  the  master;  it  ' 

Cawdl^  and  the  four  children  mentioned  in  the  order  that  he  accepted 

were  their  chUdren.     WiUiam  Cawell,  an  the  li2th  day  £S!S^Ae 

of  OdobeTf  1S05,  bemg  unmarried  and  without  child  ^^  "ihew 

or  children,  duly  executed,  together  with  sixty-one  other  *  ^P*^^ 

persons,  a  deed,  which  purported  to  be  an  indenture^  by  which  he' 

whereby  it  was  witnessed^  that  they  whose  names  or  to  serve  the 

marks  were  thereunder  written,   and  seals  affixed,  for  ^^^^^ 

and  in  consideration  of  one  shilling  a  piece  then  re-  ]^J^^^ 

eeived,  and  of  certain  wages  to  be  paid  to  them,  had  ^^f^  ^  hia 

^  aemce  for  that  ' 

hired  and  bound  themselves  to  Thomas  Croudace  and  period,  it  was 

held  that  such 

Sober  Wdtkith  and  their  heirs,  to  be  th«r  servantis  deed,  although 

workmen,  barrowmen,  hewers,  and  putters  of  coal,  or  ^^^^^^ 

drawers  of  horses,  from  the  18th  day  of  OOober  next  ^'Jl^ 

ensumg,  till  the.lSth  day  of  OOober,  1806.  This  deed  ^e^^*^^ 

was  executed  by  WiUiam  Ckmell^  in  the  pressed  of  an  of  the  hinng. 
agent  of  Thomas  Croudace  and  Sober  Watkith  but  it 
wto  not  signed  by  Thomas  Croudace  or  Sober  Waikin 
Bb  4                               them- 
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1819.        themselyQi,  or.  byanypne  on  their  behalf     WiOiaa 

,^    _^  Ccmdl  entered  into  the  service  of  Thomas  Crxmdaee  and 

Toe  Kjont 

agpmtt        Sober  WatJcin^  in  pursuance  of  the  deed,  on  the  18tk  of 

HouaBTOK-LB-  ',     .  , 

V  Snnro,  October ^  1805,  and  continued  in  that  service^  till  the 
18th  of  Octcber,  1806,  and  received  the  wages  specified 
in  the  deed,  and  lived,  during  the  whole  of  his  yearns 
service,  in  the  township  of  Harraton^  and  acquired  no 
settlement  subsequently.  The  sessions  thought  that 
the  deed  was  not  legally,  admissible  in  evidence^  be- 
cause it  purported  to  be  an  indenture,  and  was  not 
executed  by  Tlioma$  Croudace  and  Sober  Wtakin^  or 
either  of  them,  or  by  any  person  on  their  behalf;  and 

'  considering  further,  that  without  it  there  was  no  suf* 

ficient  evidence  of  a  hiring  for  a  year,  thegr  quashed  the^ 
order* 

ISfotan^  in  support  of  the  order  of  sessions.  To'nake 
this  a  valid  contract,  it  must  be  binding  on  both  parties : 
here  it  was  not  executed  by  the  master,  and  therefore 
he  was  not  bound  by  its  stipulati<ms.  Then  unless 
the  deed  be  admissible^  there  is  nothing  but  a  ser- 
vice for  a  year;  and  the  sessions  have  negatived  the 
fact  of  there  ever  having  been  a  hiring  for  a  year. 

Grey,  contrd.  It  is  by  no  means  necessary  that  a 
written  agreement  should  be  actually  signed  by  the 
master,  in  order  to  constitute  a  valid  contract  of  hiring 
and  8ervice^  It  is  quite  sufficient,  to  shew  that  the 
master  accepted  the  services^  upon  the  terms  of  such  a 
contract;  and  it  is  quite  clear  in  this  case,  that  the 
master  accepted  the  services  of  the  pauper,  upon  the 
terms  of  the  agreement.  Then  if  so,  the  deed  should 
have  been  admitted  to  shetv  what  the  terins  were  on 

whieh 


^MHO. 
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which  the  paupef  came;  and  if  that  had  beendone^        1819. 

there  would  have  been  a  dear  hiring  for  a  year,  and 

a.  service  for  a  year.  a^^nm 

HouoBToir-u- 

Bayley  J.  The  only  question  in  this  case  is,  whether 
the  execution  of  the  indenture  by  the  servant  only  is 
sufficient  to  constitute  a  valid  contract  of  hiring.  Now 
in  order  to  do  that,  there  must  be  an  obligation  both  on 
the  part  of  the  servant  and  the  master ;  here  it  is  ad- 
mitted, that  the  execution  by  the  servant,  bound  him  to 
serve  for  a  year ;  and  the  ol^ection  is  only  that  the 
master  was  not  equally  bound  to  keep  him.  But  if 
the  master,  knowing  the  terms  by  which  the  servant  is 
bound,  accept  his  service,  then  I  apprehend  that  the 
agreement  must  be  considered  binding  on  him,  although 
he  has  not  executed  the  deed.  For  it  is  laid  down  in 
Co.  Ldtt.  (a),  that  a  par^  who  takes  the  benefit  of  a 
cleed,  is  bound  by  it,  although  he  has  not  exiecuted  it 
]3ut  the  sessions  have  not  found  the  fact,  that  the  master 
had  this  knowledge;  and  although  it  is  probable  that 
they  would  have  found  it,  still,  having  stopped  th^ 
case  in  limine,  it  must  now  go  back  to  them  to  have 
this  fact  determined.  Their  proper  course  would 
have  been,  to  *have  received  the  deed  in  evidence, 
and  then  to  have  permitted  the  party  to  have  proved 
such  facts  from  which  the  knowledge  of  its  contents 
bjT  the  master,  ajid  his  acceptance  of  the  service  on 
those  terms,  might  be  inferred. 

HoLKOYD  J.    The  only  difficulty  in   this  case  is, 
that  the  sessions  should   have   found  the  fiict  of  the 
acceptance  of  the   service  by  tlie  master,  under  the 
terms  of  the  deed.    It  is  stated,  that  the  servant  con- 
Co)  230.  k  note  4. 

tinned 
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1819«        Unued  in  the  serrice  for  a  jcbt;  and  if  it  had  b^en 

.      found  88  a  fiwt,  that  the   master  was  cognizant  of 

agMst        the  Contents  of  the  deed,  his  receiving  the  servant  in 

HpuoiRotr-Li-  ^  ,  , ,     .  .  ^1  •  • 

Stmikc.  pursuance  of  it,  would,  m  point  of  law,  have  been  a 
receiving  hibi  on  the  terms  therein  contained,  which 
would  be  sufficient  to  confer  a  settlement  It  is,  how- 
ever, for  the  sessions  to  find  these  facts,  and  to  draw 
this  inference. 

Case  sent  back  to  sessions,  {a) 

(a)  Abboti  C.  J.  was  sitting  at  Nisi  Friui  at  GwidhaU,  during  the 
whc^  da/.    Beti  J.  wn  in  the  Bafl  Court. 


^J^'  The  King  against  Daman. 

inaoonTidioa,  HPHE  defendant  had  been  convicted  before  three  jus* 

founded  upon        X  '' 

5  0.8.  c.  14.  tioes  of  the  county  of  SoutJumnion^  under  the 

t.  9^  it  muft  be  '  as. 

dntincdy  stated  5  6.3.  c.  14.  f *  3.  of  destroying,  with  a  net,  fish  in 

atkm  and  m  ettdosed  grounds^  being  private  property.    The  cmi- 

^^Sle^pro^  vktion  stated  as  follows,  <<  Be  it  remembered,  that  oa 

2^^«^5  Slst  Jflfinaiy,  1818  at,  &a    Six  Henry Fame^  of ^  %lc 

the  owner  of  at  tke  instance  and  en  the  behalf  of  the  Honourable 

the  fishery;  ^ 

and,thereroreb  Anne  Fane,  mdam^  lady  of  Hie  manor  ^AvonTyr- 
Mdiysiatedin  relly  in  the  said  county,  came  in  his  proper  person 
^^"^T^  before  us,  and  gave  us  to  be*  informed,  &c.  It  'then 
^^^|^^«  proceeded  to  set  out  a  regular  information  by  Sir 
attheinsisnoe     H^Fone^  against  the  defendant,  for  the  ofifence^  con-* 

of  iBH*^  owneTf  4 

and  where  the  cluding  thus ;  whercupott  the  said  Sir  H^  Fane  on, 
without^-  behalf  of  ihe  said  A.Faney  lady  of  the  manor,  and 
J[J^J^2iS*ion,   owner  of  the  fishery  aforesaid,  prayed  jn(^|;ment,  and 

oonduded  with 

a  mere  prayer 

of  judgment  on  behalf  of  such  owner,  and  the  evidence  was  whoUy  silent  on  the  suigect, 

Uie  conviction  was  held  to  be  bad. 

that 


Damav. 


IN  TUX  FiFTToNiNTB  Yeih  OF  QEOfiGE  UL  379 

tbat  the  defendaiit  npdght  be  brought  before  us,  &c.        1819. 

The  oonviction  then  set  out  the  defendant's  appenr-        

anoe  and  plegy  and  the  evidence.  Bat  it  waa  not  agqmtt 
expressly  stated,  either  upon  the  £ipe  of  the  inform- 
atiouy  or  in  the  evidence  that  the  proceedings  origin- 
ated with  the  HoDQonible^neJRiiitfy  the  owner  of 
the  fishery*  The  coayictipn  having  been  removed 
iolo  this  court,  by  certiorari,  a  rule  nisi  was  obtained 
in  Michaelma$  term  hist^  to  quash  it,  and  the  case  was 
now  argued  by 

Chitty  against  the  conviction.  By  the  5  G.  3.  c.  14. 
s.  3.,  any  person  that  shall  kill  or  destroy  fish  in  any 
river  or  stream,  pond  or  pool,  or  other  water,  being 
lawfully  convicted,  shall  forfeit  and  pay,  for  every  such 
ofienos,  the  sum  of  bL  to  the  owner  of  the  fishery. 
The  act  then  goes  on  to  point  out  the  mode  of  pro- 
ceeding by  infiurmation  before  a  magistrate^  and  in 
the  fourth  section,  enables  the  owner  of  the  fishery  to 
maintain  an  action  of  ddi>t  for  the  penalty*  Inasmuch, 
therefore,  as  the  penal^  is  payable  to  the  owner  of 
the  fishery,  it  ought  dearly  to  appear,  both  upon  the 
information,  and  upon  the  evidence^  that  the  pro- 
ceeding originated  with  him.  It  is  true^  that  in  this 
caae^  it  is  stated  ih  the  memorandum,  that  it  was  at 
the  instance,  and  on  behalf  of  the  owner  of  the 
fishery;  hot  that  is  only  the  language  of  the  magis- 
trates, and  there  is  nothii^  stated  in  the  information, 
or  in  the  proa(  to  shew  that  it  originated  at  her  in- 
stance. And  he  cited  Bex  v.  Cordm  (a),  as  conclusive 
cm  this  poiQt 

(a)  4  Burr.  3279.  / 

Casberd, 
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1819.  Casberdf  caatxi.     It  does  su£Biei^tIy  appear  liere^ 

.^^^"^        that  the  prosecodon  was  oommenoed  at  the  instance 

agahui  of  the  owDCT  of  the  fishery;  for  it  is  stated,  that 
Sir  If.  Fane,  at  the  instance  and  on  the  behalf  of 
the*  Honoorable  Anne  Fane^  came  before  the  justices 
and  exhibited  the  information ;  at  the  condiisbn  of 
which,  Sir  IL  Fane^  on  behalf  of  Anne  Fane,  prays 
judgtnent  Inasmuch,  therefore,  as  it  appears  upon 
the  face  of  the  conviction  itself^  that  the  information 
was  exhibited  at  the  instance  of  the  owner  of  the- 
fishery,  and  also  that  the  judgment  was  prayed  on  her 
behalf  there  is  no  ground  for  this  objection.  These 
circumstances  did  not  exist  in  the  case  cited. 

Baylet  J.  In  the  case  of  a  conviction,  nothing 
can  be  supplied,  either  by  intendment  or  argument ; 
and  theref(Hre  we  must,  on  the  |)resent  occasion,  Itek 
only  to  the  express  words  of  the  conviction,  and  of 
the  act  of  parliament.  The  act  was  passed  for  the 
more  eflfectual  preservation  of  fish,  and'  it  directs  that 
the  offender  shall  forfeit  for  every  offence  5/.  to  tlie> 
owner  of  the  fishery,  and  gives  him  a  power  of  obtain* 
ing  the  penalty  either  by  information  or  action.  In 
die  latter  case  the  proceeding  must  be  in  his ^ name; 
and  in  the  former,  therefore^  it  follows,  by  necessary 
intendment,  (hat  it  must  appear  on  the  &ce  of  the  pro- 
ceedings, either  that  the  penalty  is  sued  for  in  his 
name,  or  at  his  instance.  And  it  is  not  sufiieient  that 
this  fact  should  be  stated  by  the  justice  in  the  convictioD, 
but  it  must  be  also  embodied  in  the  information,  and 
established  by  the  proof.  In  diis  case,  the  magis- 
trates state  in  the  CQnvictioUi  thut  Sir  Henry  Fkaie^ 

at 


Baxaw. 
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at  the  instance  and  on  the  behalf  of  the  Honourable  1819. 
Ame  FanCf  lady  of  the  manOT,  &c  apjfeafed  before  — — 
them.  Now  it  does  not  appear  upon  what  autho-  agamit* 
rtty  that  fact  is  stated,  and  there  is  nothing  proceed- 
h^g  from  the  party  which  leads  to  that  conclusion. 
Then,  in  the  information  it  is  stated,  that  Sir  H.  Fane, 
on  the  bdialf  of  Ji.  Fane,  prays  the  judgment;  but  it 
is  not  stated  that  he  does  it  at  her  instance,  and  there  is 
amateiial  distinction  between  the  two  phrases.  For 
the  latter  necessarily  implies  a  previous  communi- 
cation, which  the  former  does  not.  Then  comes  the 
appearance  of  the  defendant,  and  his  plea  of  not  guilty  ' 
after  hearing  the  information  read.  Now  as  the  in- 
formation is  wholly  silent  as  Xo  the  person  at  whpse 
instance  the  charge  is  made,  the  defendant  is  unap- 
prised of  that  circnmstanee ;  and  it  is  to  be  observed, 
that  if  that  &ct  had  formed  part  of  the  information, 
the  plea  of  not  guilty  would  have  put  it  in  issue,  and 
made  it  necessary  for  the  prosecutor  to  prove  it  I 
am,  therefore^  of  opinion,  that  the  act  of  parliament 
-requires  the  information  to  be  in  the  iiame^  or  at  the 
.inatattce  of  the  party  grieved,  and  that  that  must 
am^ear  both  in  the  information,  and  in  the  evidence 
•stated  in  the  conviction.  And  that  not  having  been 
dose  in  this  case,  this  conviction  must  be  quashed. 

HoLBOTD  J.  I  am  of  the  same  opinion.  AH  the 
facts  necessary  tp  subject  the  party  to  the  penalty 
imposed  by  the  act  of  parliament  must  appear  upon 
the  information,  and  be  established  by  proof.  It  is 
indeed  here  stated,  that  the  person  applying^  appeared 
on  the  behalf  of  the  lady  of  the  manor,  but  that  is  only 
the  language  of  the  justices,  and  the  information  does 
not  contain  any  allegation,  that  it  is  prosecuted  at  her 

instance. 
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Daxak. 


instance.  The  caie  of  J^x  y.  Corden  is  an  anthority  to 
shew  that  that  U  Heceseary. 

Best  J.  It  is  not  clear  that  the  lady  of  the  manor 
has  ever  adopted  this  proceeding;  and  she  may,  fin- 
any  thing  that  appears  here,  still  bring  axi  action  for 
the  penalty*  Now  tiie  party  onght  not  to  be  oppressed 
by  two  prosecutions  for  one  offimce.  The  conviction 
is  therefore  bad,  and  ought  to  be  quashed. 

Conviction  quashed. 


Feb.  6th. 


Whoea  master 
mariiier,  having 
no  immediate 
oocaabn  finr  his 
apprentice's 
semoe»  the  ves- 
ael  being  dien 
in  doek,  offered 
cither  to  torn 
himoferto 


avalime,or 
to  let  him  go 
bock  to  school, 
and  the  qppren- 
tioesaidhe 
would  go  badL 
to  school  and 
learn  navijga- 
tion;  andac- 
rdid 


above  finty  days 
there:  Held 
that  such  resi- 
dence was  nota 
rendenoe  under 
the  indentures, 
and  that  he  did 
not  Aereby  gain 


/Bt^ -t-^i-J^^ 


The  King  against  The  Inhabitants  of  Saint 
Mary  Beedin,  in  Canterbury. 

Tj/ILLUM  Ward^  and  EUmbeth  his  wife,  and  ope 
child  were  removed  by  an  ovder  of  two  justices 
book  the  parisb  of  WhitstMe  in  the  ooanly  of  JCbnI, 
to  tjie  parish  oi  Si*  Mary  Bredin  in  the  city  and  ooaiit|r 
cS  the  city  of  Catdsrimy.  The  sesatons^  on  appeal 
oonfinaed  the  order»  subject  to  die  opinion  of  the 
Coturt  of  Kingfa  Bench,  iqpcm  the  fi>Uowing  caae. 
The  pauper  WiOum  Wardf  was  bound  by  indentums^ 
dated  in  Odober^  1807»  to  Joha.Hmiir^  master  of  the 
Sirangerf  West  JbuUaaum^  hr  fite  yean.  ThepieniiiiBi 
paid  was  40{.»  and  the  pauper  was  to  receiTO  from 
Hunter  SL  wages  for  each  year's  servioct  making  40^. 
bit  the  five  years^  out  of  which  the  pauper  was  to  find 
his  own  clothing.  He  made  three  voyages  in  the 
Stranger  to  Moniego  Scn/^  and  back  to  London.  At 
the  ^piradon  of  the  third  voyage,  the  ship  wanted 
repair,  and  was  laid  up  in  Siadwell  dock.  When  the 
ship,  went  into  dock,  the  pauper  slept  at  hismaster^s 
^/^/^/<  houses 


llMKfira 


amsof 
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honse»  'm  the  parish  of  Siw  Maiihew^  Betimal  Gran,        1819* 

After  be  been  there  some  time^  his  master  told  hiin» 

that  he  had  not  then  «ay  employment  for  him»  and 

a^ked  him  if  he  would  like  to  be  turned  over  to  an* 

other  master,  or  to  go  back  to  school  at  Canterbury^      ^^^^ 

till  the  ship  was  ready*    The  paiqper  said,  that  he    CAin«i>tfiiir. 

would  rather  go  back  to  school  and  learn  navigatioik 

He  accordingly  went  to  CanUrbwy^  to  his  guaidian> 

(his  parents  being  dead),  and  was  told  by  his  guardian* 

to  go  to  Mr.  Quested*s  schocrf,  where  the  paupor  had 

formerly  been  educated*      He   accordingly  went  to 

Mr.  Quesie^s  school,  which  is  in  the  parish  of  &•  Mafy 

Bredin  in  Canterbury^  where  he  staged  and  slept  for 

nearly  twelve  months,  and  then  ran  away,  and  never 

returned  either  to  the  school,  or  to  his  master,  John 

Hunter*    The  master  did  not  agree  to  pay,  nor  ixjt 

fact  did  he  pay  any  part  of  the  expense  of  the  pauper's 

board  or  schooling,  or  of  the  wages  after  the  pauper 

had  left  Bethnal  Greeny  but  the  whole  of  the  expense 

was  defrayed  by  the  pauper's  guardian,  out  of  money 

which  had  been  left  to  the  pauper*    At  the  time  when 

die  pauper  ran  away  fironl  Qftested^%  sdiool,  about  one 

year  and«a*half  of  the  term  of  five  years^  whiek  he 

WB8  fay  indenture  bound  to  serve  the  ^d  Jckn  fimtery 

leinained  unexpired. 

BoOand  and  Baker^  in  siq>port  of  the  order  of  se^ 
aions.  The  words  of  the  ^t.  S  Wh  M.  c.  1 1.  are^ 
**  that  if  any  person  shall  be  bound  an  apprentice  by 
iodenture^  and  inhabit  in  any  town  or  parish,  'such 
binding  and  faihabitatian,  shall  be  adjudged  a  good 
settlement.'*  Service,  therefore,  is  immaterial;  the 
only  thing  required  i^  that  the  residence  should  be  in 

pur- 
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1819«  pursuance  of  the  indenture^  It  was  indeed  hddi  in 
the  King  V.  Smarden  (a),  that  a  mere  casual  residence- 
would  not  do»  and  in  Bex  v.  Biojnby  in  the  Marsh  (ft),  it 


HmKiiw 


•nti  of  '  ^<^  ^^<^  ^^  A  residence  during  sickness  was  not  suffi* 
^MMv^  dent.  But  these  cases  are  materially  distinguishable 
CAmnwjftT.  fi^Qju  jijjg.  iiere  the  apprentice  was  bound  as  a  mariner, 
and  the  art  of  navigation  was  essential  to  himi  and  it 
was  for  the  purpose  of  improving  himself  in  that 
essential  qualification  that  this  residence  at  Canterbwy 
took  place.  If  he-  had  been  there  only  for  the  pur- 
poses of  general  improyement,  or  engaged  in  any 
other  trade,  it  would  not  be  sufficient.  But  here,  he 
was  carrying  into  effect  the  very  purpose  fer  which  he 
had  been  bound  apprentice,  and  that  by  the  consent 
of  his  master.  His  residence,  therefore,  at  Canterbwy^ 
was  sufficient  to  confer  a  settlement. 

JBerenSf  edntra,  was  stopped  by  the  Court 

Batlet  J.  This  -  is  a  case  new  in  its  circumstances, 
and  we  are  called  upon  now  to  lay  down  a  rule- which 
is  to  govern  in  future.  It  has  been  truly  stated,  that 
the  words  of  the  statute  are  only  «« stick  binding  and  in- 
habitation^*  But  I  apprehend  that  the  service  of  the 
apprentice  is  one  of  the  essential  requisites  to  confer  a 
settlement  of  this  sort  This  service  must  either  ac- 
tually or  constructively  be  going  on  during  the  absence 
of  the  apprentice  from  his  Inaster;  and  the  cases  say, 
that  where  that  absence  is  occasioned  by  illness,  which' 
negatives  the  existence  of  such  service,  no  settlement  is 
gamed  by  such*  a  residence.    Now  there  is  no  continu- 

(•)  15 Mast,  45a.  (*)  7  JRirt^aSI. 

ation 
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ation  of  the  service  here  during  the  reudence  of  the 
boy  at  Canierbury.  It  is  not  indeed  necessary  that  the 
service  should  cootinuie  with  the  same  nia8ter«  but  some 
service  must  be  going  on  during  all  the  time.  The 
offer  here  19,  either  to  turn  the  apprentice  over  to  an- 
other master,  or  to  permit  him  to  go  to  school,  and  the 
lad  accepted  the  offer,  and  said,  *<  I  will  go  to  school 
and  learn  navigation/'  Now  had  the  master  any  con-^ 
trol  over  the  apprentice  during  all  that  period?  The- 
case  is  like  that  of  a  mafter  who  allows  his  apprentice 
to  return  to  his  friends,  having  no  occasion  for  his  ser-* 
vice.  That  is  a  suspension  of  the  apprenticeship  for  die 
tim^  and  no  setdement  can  be  gained  by  such  resi- 
dence. Here  the  service  did  not  continue  while  the* 
apprentice  was  at  school;  and;  therefore,  I  am  of  opi« 
nion  that  no  settlement  was  gained  in  this  case. 
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HoLROYD  J.  The  service  did  not  continue  while 
the  apprentice  was  at  school ;  but  there  was  a  relin- 
quishment of  it  by  the  master  during  all  that  time^ 
and  until  he  should  have  occasion  for  him  again.  Na 
settlement  was  therefore  gained  by  the  residence  in 
Canierbun/. 


Bjest  J.  cimcurred. 


Order  of  Sessions  quashed. 


^OL.11. 


Ge 
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»w*g.        The  King  fliffflW*  The  Inhabitants  of  TwraiNG, 
•^  .  in  Gloucesteeshire. 

Tfat  Uv  al«      npWO  ]i|4^  repipved  3^?3^  J5ur«^  the  wife  of 

S;:^''  ai»4-4Hihargl»Udren,frQn»tbetowp8hipof4foi«^ 

tiierafore^  ^  ^^  p«r|di  of  7\gf«f^  ip  the  cpuFity  of  QUxucesUr- 

man,  tweire  rj^g  MMsionSy  pn  WPP*l>  confinned  thp  order,  subject 

ITtot  hS.  to  A«  opiniop  of  tb^  Pourt  of  Kiqjfs  Bepcb,  upon  the 

iMIldwMlMC  ^„    * 

iMid  of,  mar-     f||)lowillg  C8«e : 

tM^  About  aeven  years  ago,  the   pauper  VmyBun^ 

lS^?"^o^  iDtermarried  with  one  Bichari  Winter,  with  whom 

app^,  tfai^  the  g|^^  llyed  a  ftw  months  l^b^  his  enlbt^d  for  »  soldier, 

S^i^p^-  went  abroad  op  fbr^gn  ^fBTYicp^  M  has  never  beea 

fi3?£Str  heard  of  since.    In  a  littfe  more  than  twelve  months 

SSdSIdlSfihe  after  his  departura,   the  pauper  Mary,  being  then 

timeof  Aete-  g^|^  |^  J\iyiit^,  int^riuarned  with  Ihe  said  Brww 

and  that  it  Wis  jjiflriis,  With  whom  sh©  has  cohabited  from  the  time 

SS'^iS^X  rf  such  inamiiga  to  the  pr^nt  period ;  the  diUdrm, 

S&Sii^  mentioned  in  the  order  of  removal,  were  bom  during 

l^^t^rdiiit  such  cohabitation,  and  are  the  children  of  the  said 

the  firrt  hi».       ;prands  Bums.    One  of  them  was  bom  in  the  parish  of 
bandwasttm  i  i         •         ^ 

>^^  Tetoksbwy,  and  the  other  in  a  [^sh  m  th^  cftj  of 

JVorcester.  On  the  part  rf  the  appellants  it  was  con- 
tended, that  the  respondents  ought  farther  to  have 
proved  the  death  of  Richard  Winter,  prior  to  the 
marriage  with  Francis  Bums,  and  that  in  the  absence 
of  such  proof,  the  presumption  of  law  was,  that  he  was 
then  alive,  and  that  consequently  the  children  must  be 
considered  as  illegitimate,  and  settled  where  bom,  and 
that  as  to  them,  the  order  ought  to  be  set  aade. 

.  ;  The 
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The  ftossions  were  of  opiDioQi  that  there  was  gpflS-  ISld^' 

oient  pYidence  of  the  non-access  of  Bichard  Winter^  and.  -aeKiira 
that  th^  burthen  of  proof  lay  upcm  the  appeUantsi  to, 


T|ie  InhibiW 

shew  that  h^  ^'^^  ^^^  ^^  the  time  of  (he  second        sntsof 
piarrii^  wd  confirmed  the  order.  GLoncxn^^ 


sous. 


JV.D*  Evans  in  support  of  the  [order.  .  The  only 
question  is,  whether  this  was  not  a  matter  of  fiict^  which 
die  sessions  were  warranted  in  determiqing.  The 
presumption  must  in  all  cases  be  against  the  com** 
mission  of  a  crime^  and  here,  unless  the  sessions  were 
righty  the  woman  must  have  been  guilty  of  bigamy; 
and    he    cited    WiUiams  v.   the   East   India    Com^ 

Notan  and  Colimm^  contr^  Some  evidence  must 
Dpdoubtedly  be  given  to  n^ative  the  presumption  that 
no  crime  has  been  committed.  But  the  question  isi 
whether  that  evidence  has  not  been  given  in  this  case. 
The  Court  have  to  consider,  not  what  the  presumption 
now  is,  as  to  the  death  of  the  ^rst  husband,  but  what 
it  was  at  the  time  oj  the  second  marriage.  Now  that 
was  within  leps  than  twelve  months  after  the  husband's 
departure.  It  is  laid  down  in  the  book%  that  the 
presump^on  of  life  continues  till  seven  years  have 
elapsed  after  the  party  has  been  heard  o^  Doe  v.. 
Jei9(m{b)^  Hqpemtt  v.  De  Pinna,  (c)  Till  that  time 
has  expired,  the  presumption  of  life  continues,  and 
in  Wilson  v.  Hodges {d),  it  was  laid  down  that  the' 
proof  lies  op  the  party  asserting  the  death.  Here, 
.  therefore,  it  was  necessary  for  the  party  who  asserted 

(a)  3  JBasi,  192.  (6)  6  JEatt,  80, 

(e)  d  Campb,  119..  (d)  St  JSuh  5ia. 

C  c  2  the 
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tbe  validity  of  the  second  marriagei  to  grove  the  death 
of  the  first  husband,  which  was  not  done,  and  if  the 
sessions  are  right  in  this  case,  there  will  be  no  limit  at 
all,  for  if  a  woman  marries  the  week  after  her  husband's 
departure^  it  will  equally  follow  that  the  marriage  is 
valid.  This  is  not  like  the  case  of  bigamy,  but  is  only 
a  civil  suit  between  two  parishes. 


Batley  J.  It  is  not  necessary  for  the  Court  in 
this  case^  to  impugn  the  authority  of  the  cases  which 
have  been  cited,  nor  to  vary  the  ordinary  presumption 
which  exists  both  in  civil  and  criminal  cases :  for  this 
is  a  case  of  conflicting  presumptions,  and  the  question 
is,  which  is  to  prevail.  The  law  presumes  the  con« 
tinuation  of  life,  but  it  also  presumes  against  the  com- 
mission of  crimes,  and  that  even  in  civil  cases,  until 
the  contrary  be  proved.  The  case  of  Williams  t. 
East  India  Company  (a),  decided  that  the  onus  pro- 
band! lay  in  such  cases  on  the  opposite  side.  For 
there,  in  an  ordinary  case,  it  would  have  been  the  duty 
of  the  defendants  to  have  proved  the  notice ;  but  the 
Court  held,  that  inasmuch  as  the  delivery  of  the  com- 
bustible matter  without  notice,  would  have  been  a 
crime  in  the  party  delivering  it,  it  became  necessary 
for  the  plaintiff  to  prove  that  no  such  notice  had 
been  given.  And  in  Rex  v.  Hawkins  (£),  where 
the  objection  was,  that  the  defendant  had  not  taken 
the  sacrament  within  the  year,  and  it  was  said  in 
answer,  non  constat  that  the  other  party  had  not 
equally  omitted  to  do  so,  the  Court  held,  that  the 
presumptioii  was,  that  he  had  conformed  to  the  law. 


(a)SJSa9t,l92, 


(b)  10  Sati,  211. 


The 
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The  cases  died  onlyshew,  when  the  presumption  of  1819* 
life  ceasesy  eyefi  where  there  is  no  conflicting  presump-  •  fnTvZ 
tion.    The  fiu^ts  of  this  case  ar^  that  there  is  amarriaire        agniui 

-    -         ^  *  ^        Tlie  Inhabit* 

of  the  pauper  with  Francis  Bumsj  which  is  prima  facie  ants  of 
Talid,  but  the  year  before  that  took  pkce^  she  was  the  CidOuciR^ 
wife  of  Richard  WiiUerj  and  if  he  was  alive  at  the  time 
of  the  second  marriage,  it  was  illegal,  and  she  was 
guilty  of  bigamy.  But  are  we  to  presume  that  Winter 
was  then  alive?  .If  the  pauper  had  been  indicted  for 
bigamy,  it  would  cleariy  not  be  sufficient.  In  that  case 
Winter  must  have  been  proved  to  have  been  alive  at  the 
time  of  the  second  marriage.  It  is  contended  that  his 
death  ought  to  have  been  proved,  but  the  answer  1% 
that  the  presumption  of  law  is,  that  he  was  not  alive 
when  the  consequence  of  his  being  so  is,  that  another 
person  has  Committed  a  criminal  act  I  think,  there- 
fore, that  the  sessions  decided  right  in  holding  the 
second  marriage  to  have  been  valid,  unless  proof  had 
been  given  that  the  first  husband  was  alive  at  the  time. 

Best  J.  (a)  I  am  also  of  opinion  that  the  sessions 
have  decided  correctly  in  this  case.  They  had  a  right 
to  presume  that  the  pauper  had  not  committed  a  crimen 
and  if  so,  the  second  marriage  would  be  valid,  unless 
proof  had  been  given  of  the  first  husband  being  then 
alive.  The  cases  cited  are  very  distinguishable,  they 
only  decide  that  seven  years  after  a  person  has  been 
last  heard  of,  you  are  in  all  cases  to  presume  his 
death.  But  they  do  not  shew,  that  where  conflictmg 
presumptions  exist,  you  may  not  presume  the  death 
at  an  earlier  period.  Now,  those  conflicting  pre- 
sumptions exist  here,  and  I  think  the  sessions  were 
(a)  Holroyd  J.  h«d  left  ths  Cmm, 

C  c  3  warranted 


590  CASES  IK  HILARY  TERH  i 

lS19r  vamHoitcd  in  presnmii^  ^e  death  6f  Ihfe  fint  hwiuaiai 

^^' .  on  the  grpimd  that  thej  would  not  presame  that  the 

agakui  woman  had  oommitted  bigamy.     I  thinki  therefim^ 

^aflteof  that  their  order  was  right. 

OteMutn*  Order  of  Sessions  cotifirmed. 


/*«6.8tiu  Pagb  dgrotitaf  VoOEIi. 

Pdtoidiat  not    T^HliS  action  was  brought  by  the  plaintifii  as  assignee 
impoltfioe  of  a  bankrupt    The  writ  was  returnable  in  last 

hf  hii  own  act  term,  and  special  bail  was  perfected  in  time  for  the 
tiff^^^^^ivl  phun^  to  ha^e  declared  as  of  that  term;  but  on  the 
fa«i»itlua the  ^^^  ^y  ^jj^j  \^  ^^g  g^  perfected,  the  defendant  ob- 
tained a  Judge's  order  for  particulars  of  demand,  with  a 
stay  of  proceedings  in  the  mean  time.  The  defendant 
was  examined  before  the  commissioners  of  bankrupt,  and 
admitted  in  hb  first  examination,  that  he  had  books  con- 
taining accounts  of  all  his  transactions  with  the  bank- 
rupt The  commissioners  committed  hmto.Nea^te 
for  prevarication.  On  his  second  examinatiout  on  thq 
7th  December,  he  stated  that  he  had  also  bills  of  parcels 
of  every  transaction  which  he  had  had  with  the  bankrupt, 
and  he  promised  to  allow  the  assignees  to  inspect  the 
same.  On  the  following  day,  however,  he  went  abroad, 
and  although  repeated  applications  had  been  made  to  the 
defendant's  attorney,  U>  allow  the  assignees  to  inspect  the 
bills  of  parcels  or  books,  he  had  always  refused  so  to  do. 
The  bankrupt  himself  had  absconded,  and  taken  away  alf 
his  books.  It  was  sworn,  that  the  plaintiiis  would  have 
declared  as  of  last  term,  if.  the  defendant  had  not  ob- 
tained  a  Judge's  order  to  stay  proceedings^  or  if  he  had 
eoiabled  them,  by  mspectios  <tf  the  books  of  account  or 

billa 
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Paox 


bills  of  parceby  t»  furnish  the  particulars  of  demandL  The  1619« 
bankrupt  returned  only  on  the  day  before  this  term ; 
and  on  the  Sd  February i  a  declaration  and  particulars  of 
demand  were  deliveredi  and  on  the  9th,  judgment  was 
signei^  as  fdf  want  <tf  a  plea.  A  rhle  nisi  bayiilg  bein 
obtained  by  JP«  PcUock  to  set  aside  this  judgment  for 
irregularity^  on  tiie  ground  thit  thi  defeiidiiot  ^^  kA^ 
HA&Si  to  fin  \mpai\mc^4 

Ctaraood  now  shewed  cause,  and  coiikkidedi  tbit 
the  defendant  himself  had  been  the  cause  of  the  delay, 
»id  therdorie  Was  no«  eQtftled  10  «i  iih|wl«ee< 

•  

Per  Curiam.    The  ground  upon  which  a  defendant 

is  entitled  to  an  imparlance^  is,  that  the  plaintiff  has 
taken  time ;  and  therefore  that  the  defendant  ought  also 
to  have  ti&e.  M^e  i^ill  hot  here  lay  down  any  general 
rule  that  the  defendant  is  entitled  to  an  imparlance  in 
every  case,  where  the  plaintiff  nas  been  delayed  in  d^ 
claring  by  the  defendant's  obtaining  a  Judge's  ord^r  : 
for  particulars;  here,  however,  it  is  perfectly  clear  that 
'the  delay  has  been  occasioned  by  the  defendant's  own 
act;  anc(  it  might  as  well  be  contended  {liat  he  would 
be  entitled  to  an  imparlance  if  iie  had  obtained  ail 
injunction,  and  so  preventedf  die  plaintiff  from  declaim- 
ing. The  defendant,  however,  producing  ah  afiEldam 
of  merits,  the  Ck>urt  set  aside  the  judgment  on  payment 
of  costs. 

Itule  absolute  oh  t&ese  tei^ms. 


Cc  4 


i9i 


CASfiS  m  HILARY  TERM 


1819; 


Apl«ofooa« 
peniiladdion 
on  debt  on  bail 
boid  rnuit  be 
ddifmd. 


RowsELL  against  Cox. 

A  RULE  nisi  had  been  obuined  for  setting  aside  the 
.judgment  for  irr^gukrify.  It  was  ap  action  of 
debt  on  a  bail  bond.  A  plea  of  comperuit  ad  diem  had 
been  filed  within  the  time  allowed  by  the  rule  for  plead- 
ings but  waa  not  delivered,  and  judgment  was  signed  (or 
want  of  a  plea. 


T^  Court  held  that  snch  a  plea  ought  to  have  been 
.delivered,  and  not  filed. 


JM.9&. 


Henderson  against  Sansom. 


A^ 

oifbiBkniiMejr 
mmtbeddi- 
vwedisndnoe 


P^  7N  this  case,  the  action  was  commenced  in  June^  the 
.  declaration  was  filed  in  Deeember,  to  plead  within 
the  first  four  days  of  Hilary  term.  The  defendant, 
within  that  time^  filed  a  general  plea  of  bankruptcy, 
and  the  plaintiff  afterwards  signed  judgment  as  for 
want  of  a  plea.  It  was  urged  in  this  case  that  in 
Tidd^s  Practice  it  was  stated  only  that  such  a  plea  may 
be  delivered. 


2%€  Courif  however,  after  consulting  with  the  Mas- 
ter, said  that  by  the  practice  of  the  CJourt  such  a  plea 
-must  be  delivered. 


IK  fBZ  Ftrhr-Kii^ttt  YtAft  ot  G£ORO£  lit.  3M 

1819. 
Deacon  against  Morris.  — — 

THIS  was  an  action  founded  on  the  29Eliz.  c.4.   f*-  ^^; 

X  In  an  actum  on 

which  irives  treble  damajres  airainst  sheriffi  or  other   the  99  E&t. 

®  0-0  ^^  plaintiff 

officers  for  taking  more  upon  a  levy  of  execution  upon  is  entitled  to 

the  plaintiff's  goods  than  the  fees  allowed  by  that  act.  ^^  „  ^j^^ 

The  Master,  after  a  verdict  had  been  obtained  for  the  ^^^^S^- 
plaintiff  had  only  taxed  single  costs ;  and 

Manyat  having  obtained  a  rule  nisi  for  the  Master 
to  review  his  taxation,  on  the  ground  that  as  the  statute 
expressly  gave  treble  damages,  it  must  be  intoided  by 
implication  that  the  plaintiff  was  also  entitled  to  treble 
costs. 

Chithfmm  shewed  cause.  In  T)^te  v.  Glode  (a),  it  was 
doubted  whether  any  costs  at  all  were  recoverable  under 
this  statute ;  at  all  events,  however,  as  nothing  is  ex- 
pressly said  in  the  act  about  costs,  the  plaintiff  can 
be  entided  only  to  such  costs  as  he  would  have  in  other 
cases,  viz.  single  costs. 

Per  Cttriam.  Where  an  act  of  parliament  gives 
treble  damages  for  a  cause  of  action,  for  which  at  com- 
mon law  a  party  would  only  be  entitled  td  single  da- 
mages, treble  costs  follow  as  of  course.  In  ordinary  cases 
the  party  recovers  damages,  being  so  much  for  the  da- 
mages by  him  sustained,  and  so  much  for  his  costs;  the 
costs,  therefore^  are  part  of  thp  damages,  and  conse- 
quently the  act  of  parliament,  by  giving  treble  damages, 
impliedly  gives  treble  costs. 

Rule  absolute,  {b) 

(a)  7  Tern  Sep,  867.  (O^S^e  Wmrnn  v.  Jlht,  Cowp.  36B, 
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5^1^75^  Copi^R  against  Johnson. 

The  ttttdritf     'T'lilS  cause  ^Us  refci+ect^  in  jiMe,  1818,  feV  6i^er  of 

.  k  deteroiiAed  ^isi  Prius,  to  an  drbitrAlori  atfd  ft  verdicC  Wfis  en- 

^d!^^Brt7  b0.  ttf'eJ  fot  tiie  t)Idiii(i#  for  the  damages  ih  the  dediir- 

foethtfAwavd    ation,  subject  to  the  award.    Tte  Jiarfies  arid  thefr 

«^  /^'^  ^^'^       witnesses  hai!  attended  tbe  arbittatof ,  but  belbfe  ts&f 

2  ^  rf-Zs///^  award  was  made,  the  defendant,  on  the  29th  December 

died.  Hie  arbitrator,  after  being  mfc^rmed  of  that  fkct, 

riiade  bis  award  in  January.    A  rtxle  nisi  had  been  ob^ 

talned  for  liberty  for  the  plaititiff  ttf  sign  jddgmferit  M 

fmrsixance  ef  the  award,  arid  for  revitiog'  the  sam% 

against  the  executors. 

Gumey  haw  shewed  clrase  ligidnst  fhe  itile^  and  W 

fied  upon  the  case  otPaHs  ▼.  Ward  (^0»  f^^  an  aiithorfty,' 

to  shew.that  the  death  6f  dtlier  party,  before  the  zftddri^ 

-  of  the  award  by  the  arbitrator,  was  a  rerocation  of  hU 

aathonty. 

Adamsy  contra,  contended,  that  a  verdict  having  beoi 
here  tfdcen  for  the  {plaintiff,  this  case  fell  wilhitf  the  po- 
licy of  the  statute  17  Car.  2.  c.  8.,  by  which  it  was  bm* 
pressly  enacted,  that  the  death  of  either  party,  bdwcHB 
the  verdici  and  the  jodgineiit  shotdd  not  be  allied 
fot  error,  provided  the  judgment  be  entered  widira  twk^ 
terms  after  such  verdict. 

Abbott  C.  J.    It  is  of  great  importance,  that  the 
'  decision  of  both  Courts  should  be  the  same  upon  thu 

point. 
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point.  The  Goarfi^  Common  Flew  hat  already  de^ 
cided  in  the  case  cited*  thdt  tii0  death  of  either  party  is 
a  revocation  of  the  arbitrator's  authority^  and  that  det* 
cision  ought  to  be  abided  by.  It  may  be  very  proper, 
in  orders  of  Nisi  Priosiafiilute^til  imert  a  clause  to 
obviate,  the.,  inconveqienoe  fiwtog  from  tht  death  ci 
either  party,  befiure  the  making  of  the  awards 

Rule  disdiafg^. 


Aston  against  Georoe.  ^STuSi 

npHIS  cause  injtt/tr,  1817,  had  been  referfedioail  AJudge'ior. 

•^  ^'  '  «  der  directed 

arbitrator  by  a  Judgcts  order,  directing,  atnon^  that  a  < 


other  things,  <<  that  jif  either  party  should,  by  aflected  ^^ ^d^at 
delay  br  oOferwisd,  wflfuDy  prevent  the  drbitrator  from  ^^^^ 
making  an  award,  he  or  she  should  pay  stich  costs  to  ^*«ng gw«r* 
the  other,  as  this  Court  should  think  reasonable  and  making  an 
just^    In  pursuance  of  this  order,  the  parties  and  fected  delay" 
their  witnesses  attended  the  arbitrator,  and  proceeded  ^i^*^]|^ch 
in-  the  reference  for  several  successive  days.    On  the  ^J^I^^jj,^?!?^ 
18th  December f  181 7i  and  before  any  award  was  made^   reaionabie  and 
the  defendant,  finding  that  she  could  not  procure  the  such  order 
attendance  of  several  witnesses  named  in  the  affidavits,  ^e  of  Court  * 
whose  expences  she  had  tendered,  revoked  the  submis^  ^albid  «! 
sion.    It  was  positively  sworn  that  she  revoked  the  ▼okedtheautho- 

'^  ^  ntyoftheartn. 

submission  solely  on  that  account,  and  under  legal  ad-  trator. 
vice.    The  Judges  order  was  not  made  f(  rule  of  court  ly,  where  the  * 
until  the  first  day  of  this  term,  and  a  rule  had  been  ot  J^l^kSb^SIILe 
tained  by  Uttledale  for  taxing  the  plaintiff's  costs,  oc-  ^^"^  ~^^ 
casioned  by  and  incident  to  the  reference;  and  on  the  attendance  of 

material  wit- 
Other  hand,  HuUock^  Serjt.  obtained  a  rule  nisi  for  dis-  nesMs  before 

charging  the  rule  making  the  Judge's  order  a  rule  of  the  Court  re.' 

Court,  ^J^ 
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Conrt,  oh  Aeground  tbat  it  ought  not  to  have  been 
made  a  rule  of  CJourt  after  the  revocation ;  and  against 
this  latter  rule 

UUledale  now  shewed  cause.  If  this  application  sue* 
ceed  on  die  ground  that  the  submission  Was  revoked 
before  the  order  was  made  a  rule  of  dourt,  a  reference 
by  order  of  Nisi  Prius  will  in  future  be  used  as  a 
means  of  delay,  for  the  order  cannot  be  made  a  rule 
of  Court  dll  the  ensuing  term ;  and  the  party  may  in 
the  mean  time  revoke  the  authority.  In  the  case  of  a 
submission  by  deed,  the  party  has  a  remedy  upon  the 
deed,  although  the  submission  be  revoked ;  but  in  this 
case  he  has  no  other  remedy. 

HuUocki  Serjt  and  £.  Lawes^  contdu  Hie  Court  oi 
Common  Pleas,  in  Kit^  v.  Joseph  (a),  held,  that  the 
submission,  which  was  by  deed,  ought  not  to  be  made 
a  rule  of  Court  after  it  had  been  revoked.  A  Judge's 
order,  until  it  is  made  a  rule  of  Court,  contains  only 
an  agreement  to  refer,  and  therefore  does  not  di£fer  in 
principle  irom  the  case  of  a  reference  by  deed  or  agree- 
ment ;  and  they  cited  Tremenhere  v.  TresUlian  (6),  and 
Milne  v.  Gratria.  (c)  Besides  the  party  is  not  without 
a  remedy,  for  he  may  maintain  a  spedal  action  on  the 
case^  for  breach  of  the  agreement  to  refer. 

Abbott  C.  J.  It  seems  to  m^  that  there  is  a  ma- 
terial distinction  between  a  reference  under  a  Judge's 
order  and  a  reference  by  deed.  In  the  hitter  case,  the 
submission  to  arbitration  is  alone  made  a  rule  of  Courts 

(a)  5  Taunt.  452.  (0  ^d.  452.  (c)  7  EaM,  $08. 

by 
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hf  virtue  of  the  statute^    It  follows,  therefore,  that        1619. 

when  the  submission  is  revoked,  thereremains nothing       -^ 

which  can  be  made  a  rule  of  CJoiirt.  A  Judge's  ag^ 
order,  on  the  other  hand,  may  be  made  a  rule  of  CJourt  ^^^^'^ 
without  reference  to  any  statute.  The  order  in  this 
case  contains  not  only  the  submission  of  the  parties, 
but  also  a  direction,  that  either  party  shall,  under  cer- 
tain circumstances,  pay  such  costs  to  the  other  as  the 
Court  shall  think  reasonable  and  just.  Supposing, 
therefore,  that  either  party  may  revoke  the  order,  as 
&r  as  regards  the  submission,  it  is  still  competent  to 
the  other  party  to  make  it  a  rule  of  Court,  in  order  to 
enforce  the  other  parts  of  the  order.  I  think,  there- 
fore, that  the  Judge's  order  was  properly  made  a  rule 
of  Court,  and  that  this  rule  must  be  discharged. 

Batlet  J.  I  am*  of  opinion  that  a  Jndge^s  order 
does  more  than  a  mere  submission  by  bond  or  agree- 
ment The  Judge's  order  contains  a  direction  enabling 
the  Court,  under  certain  circumstances,  to  exercise  a 
discretion  on  the  subject  of  posts ;  and  bow  arc  we  to 
form  any  judgment  what  costs  are  reasonable  and  just 
unless  the  order  be  made  a  rule  of  Court. 

HoLROTD  J.  I  am  of  the  same  opinion.  Supposing 
that  the  party  might  revoke  his  submission,  still  he  had 
DO  authority  to  revoke  the  other  part  of  the  order ;  that 
part,  at  all  events,  therefore,  ought  to  stand,  and  the 
order  was  properly  made  a  rule  of  Court. 

Best  J.  concurred. 

IMtock  Seijt.  and  E  Lapses  now  shewed  cause 
against  the  rule  for  taxing  the  costs  of  the  reference. 

Under 
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GuNN  against  Honeyman. 

^^  "**  A  ^ULE  bad  been  obtained  to  set  nfixde'  the  verdict 

^J^J/**  in  this  cause  for  irregularity.     On  the  29tfa  Jomi-* 

mtutbtwemA  orv*  notice  of  trial  had  been  served  on  the  defendant's 

«tfly  to  enable,  attorney,  for  the  second- sittings  in  this  term,  which- 

pw^Mto£ike  ^^^  ^^^  foi'  half  past  nine  o'clock,  in  the  morning  of 

^^&tM»  *®  ^*  of  Februarys  on  the  1st  of  February^  the  cause 

and  therafiMK,  was  entered  in  the  Marshal's  book ;   on  the  4th,  a  rule 

whcra  tihe  rule 

was  senrqd  at  for  a  special  jury'  was  obtained,  and  the  Chief  Justice^s 
the  eveniqg^  dtvk  then  marked  the  cause  in  his  book  as  a  special  jury. 
^^^^f^  The  rule  for  a  special  jury,  with  an  appointment  to 
M^th^^thflT'  ^ominate^  was  served  on  the  plaintiff's  attorney  about 
caiiiei«|Mpro-    gix  in  the  evening,  on  the  SthFebruarVi  and  on  the 

penjf  tFted  bv  a 

common  jury.     6th,  the  plaintiff  tried  the  cause  by  a  common  jury,      f 

Barram  and  Dehamf  now  shewed  causey  and  con- 
tended, that  in  order  to  make  the  rule  for  a  special 
jury  a  supersedeas  to  the  common  jury,  it  ought  to 
have  been  obtained  and  served  su£Bciently  early  to  enable 
the  party  to  strike  the  jury,  before  the  time  appointed 
for  the  trial  of  the  cause. 


LittleddUj  contra,  said,  that  in  ordinary  practice, 
it  was  sufficient  to  serve  the  rule  for  a  special  jury,  the 
day  before  the  adjournment  day,  and ,  therefor^  that 
by  analogy  in  this  case  the  service  was  sufficient. 

Abbott  C.  J.  It  is  not  necessary  to  lay  down  any 
precise  rule,  as  to  the  number  of  days  and  hours  that 
ought  to  intervene  between  the  service  of  the  rule  and 
the  time  appointed  for  trial,  in  order  to  make  the 

special 
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special  jury  a  supersedeas  of  the  common  jury  pro-^       1819. 
cess.     It  is  sufficient  to  say  here,  that  the  rule  should       — — 
be  served  early  enough  to  enable  the  other  party,        againti 
by  using  in  the  usuaL  course  of  business  ordinary 
diligence,  to  insure  the  attendance  of  a  special  juty. 
JHere  the  rule  was  served  so  late^  that  it  was  impofr- 
aible  for  the  defendant  to  obtain  the  attendance  of  a 
special  jury  upon  the  day  iqppointed  for  the  triaL    I 
therefore  think  that  the  rule  should  be  discharged. 

Batust  J«  1  am  of  the  same  opinion.  Common 
iKnse  pronounces  the  rule  to  be,  that  the  cause  is  to 
be  tried  by  a  common  jury,  unless  it  be  put  in  a  coor 
dition  to  be  tried  by  a  special  jury ;  and  that  is  kiot 
done  unless  the  rule  be  served  sufficiently  early  .to 
enable  the  other  party  to  strike  the  special  jury; 
I  am  of  opinion,  therefore,  that  this  rule  should  be 
^Uscfaaxged. 

H(x«ltoTD  and  Bser  Js.^  concurred. 

Ride  discharged* 


Vol.  II.  Dd 
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Martin  against  Fraiucis. 


ThepUintiff's     JN   this  case  the  defendant  was  arrested  for  UCtf", 

attorney  direct-    "^ 

ed  the  iheriff's  The  plaintiff's  attorney  had  givefi  dhrections  to  iSm 
aimtMl  the  de-  sheriff's  officer  not  to  discharge  the  defendant  vnder 
kThi^^'^rt;^    any  authority  from  the  pkuntifl^  without  the  consent  of 


*^  the  attorney,  he  stating  that  he  had  a  lien  for  his  costs. 

czpiresi  oentent     ^ 

firomUm,  the  Hie  officer  promised  that  he  would  not  discharge  the 
had  a  lien  for  defendant  Without  such  consent;  notwithstanditig  which 
flheriff*!  officer^  he  did  discharge  him  by  the  authority  of  the  plaintiff  m 

^ri^^'tfae'  ^^  ^^^  ^  ^^^  »^^  ^^  ^^^^  obtained  by  ObV^jv 
pw^^^the  calling  upon  the  sheriff  to  pay  to  the  plaintUTs  atlomejr 
without thatof    fL  10<»,  tb«  costs  of  the  4iction  and  afao  the  ooita  oT 

the  attorney,  _  ,  i.       . 

let  the  defend-      th|s  q)plieatlOn« 
ant  go  at  large : 
Held  that  the 

^ftoShe"^  i/oft  now  shewed  cause.  This  is  a  novel  Tfltrntmi^ 
attorney  for  his  to  compd  the  sheriff  to  pay  the  costs  of  the  plaintiff's 
attorney,  and  if  it  sueeeed^  the  «fiect  of  it  wfll  bs^  to 
eKtend  the  Uen  of  the  attorney  to  the  p6rson  of  the 
defendant.  The  case  of  Withers  v.  Hensley  (a),  is  how* 
ever  an  authority  to  shew,  that  the  sheriff  was  not 
only  justified,  but  that  he  was  actually  bound  to  dis- 
charge the  defendant  at  the  command  of  the  plaintiff; 
and  if  so,  there  is  no  pretence  for  this  application. 

Chitiyy  contra.     In  fVekh  y.  Hole  {*),  lord  Mans- 
Jield  said,  that  if  an  attorney  gave  notice  to  the  defend- 
ant not  to  pay  the  debt  till  his  bill  should  be  discharged, 
the  payment  even  by  the  defendant,  after  such  notice 

(a)  Oo.  Jbc.  379.  (6)  I  Dw^  S38, 

would 


offtmsi 

Fkakcm. 
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wottid  b«  a  payment  in  hk  own  wron^;  and  if  a  pay-  1819. 
menty  e?en  by  the  defendant  himself  could  not  be  sop- 
ported,  dwattomey  is  not  to  be  deprited  of  his  lien 
by  the  defendant  paying  his  debt;  he  oo^ht  not  to  be 
deprived  of  it  by  the  act  of  die  officdr,  in  letting  thfe 
defiendant  go  at  laige  withoot  his  consent*  The  sheriff 
is  not  liable  to  an  action  for  Jake  imprisonment  until 
a  supersedeas  issues. 

Per  Curiam.  The  effect  of  the  aigament  is,  dwt 
die  sheriff  is  bound,  i^n  die  represtntfiftion  of  thr* 
attorney,  to  detain  the  defendai]^  in  costody  until  h^ 
has  tbe  consent  of  the  attcnuey  to  discharge  hitai ;  so 
that  even  if  the  plaintiff  had  been  paid  die  costs  be«- 
fare  be  had  crasentad  to  the  disebavge^  the  sheriff 
accoiding  to  die  aigoment,  would  stiH  be  bound  lo 
detain  tlie  defendant  We  ar^  however,  of  opinion^ 
that  dke  defendant  cannot  be  detained  if  die  plaintiff  is 
aaluiML  TheltabiKtyofthesheriffinsudi  cases  ought 
not  to  depend  upon  the  truth  or  fidsehood  of  the  oom- 
nMwiostiOn  stade  to  him  by  the  attorney ;  nor  ought 
the  burden  of  inquiring  into  the  fact,  whether  a  lien 
cdsts  or  not,  to  be  Uirown  upon  the  sfaeriffi 

Rule  discharged  with  Costs. 

REGULA  GENERALia 

HOaty  Term,  59  G.  3. 

Ty  HERE  AS  it  appears,  that  the  effect  of  so  much 
of  the  rule  of  this  court,  cS  Hilary  term  57  G.S*, 
as  directs  that  the  Master  of  the  Crown  Office  dp, 
from  time  to  tim^  as  well  in  vacation  as  in  term-time^ 
visit  the  the  Klng^s  Rench  prison,  and  do  the  several 

acts 
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1819.        acts  required  of  jbim  by  the  said  rule  in  that  hAaikS^ 
Qj^gf^       ^0^7  be  obtainad  more  fully  and  satis&ctorily  if  sudi 
Cov»T.       visitations  of  the  prison- should  be  held  under  orders 
made  from  time  to  time  by  this  Court  in  term«time^  or 
by  one  of  the  Judges  of  the  court  in  vacation.    It  is 
hereby  ordered,  that  so  much  of  the  said  rule  as  orders 
that  the  Master  of  the  Crown  Office  do  Jrom  time  to 
time,  as  well  in  vacation  as  in  term-time^  visit  the 
,  King^s  Bench  prison,  and  do  the  several  other  aitts 

required  of. him  by  the  said  rule  in  that  behalf  be^ 
and  it  is  hereby  discharged*  And  it  is  hereby  oMiered, 
that  if  any  petitiop,  verified  by  affidavit,  complaining 
of  any  grievance  within  the  said  priscm,  shall  be  de^ 
li?ered  by  any  prisoner  to  the  marshal  or  any  of  Jhb 
pfficer^  for  the  purpose  of  being  presented  to  the  Court 
in  term-^time,  or  to  one  of  the  Judges  thereof  in  v»» 
jcation,  the  marshal,  or  such  officer  to  whom  the  same 
fihali  be  delivered,  shall  forthwith  present  the  same  ac* 
eordingly,  and  without  fee  or  reward,  to  any  person 
whatsoever,  JUrectly  or  indirectly  in  that  behalf. 

«By  the  Court. 

In  the  course  of  this  term  Vitruoim  Lamesy  Esq.  of 
the  inner  Temple;  John'CrosSf  Esq.  oildncoWs  hut: 
and  John  J^hflet/^  Esq.  of  the  Middle  Temple^  were 
called  to  the  degree  of  Serjeants  at  Law«  Thqf  gave 
rings,  with  the  motlx>  ^  Pro  Bege  ei  JL^eJ* 


&ND  OF  HILARY  TEAM. 


C    A    S    E    S 

ARGUED  AND  DETERMINED  ^^^^* 

IM    THt 

Court  of  KING'S  BENCH, 

Ik 

Easter  Term^ 

In  the  FiftyHimth  Year  c^  the  Reign  of  GfioMSE  IIL 


-^'^^^^A'MMMMII 


SflSTpHEN  Sharp  and  Another  against  Daniel   r^dhen/ajf. 
Sharp,  (a)  '''^''''' 


J^EG] 


LARATION  sMed  that  one  Z>,  S^arpj  since  ^.byhiswiti 
deoeaied^  ^ta^  ItmMlj  postessi^  of  a  eksrtain  l^c  ^s^  "^ 
p^tttonal  eBt^e,  and  wae  also  aeised  in  his  demesne,  as  J^^*^ 

•  trust;  and  to 
Jl£-  &,  R,  S^  and  G,A.D^  certain  penonal  property  upon  trust;  and  then  devised  his 
vaiA'lMptnf-  Id  iti  JL  and  G.A.  JO^  also  upon  trust ;  and' then  directed  that  if  either  of  his 
aaid  trustees,  the  said  R.  &  and  jR.X.  It.,  so  far  as  applfod  to  the  trusts  reposed  in  them 
rtiHitLlialy,  tK  the  said  JH*.  S.,  R.  S.,  and  (?.  A.  JD„  so  far  a«  applied  to  the  trusts  reposed 
in  them  respectively  as  aforesaid,  should  decline  to  act,  dec.,  it  should  be  lawful  for  the 
Airthraft  of  the  trustees'  so  acdng  in  the  trusts  wherein  such  vacancy  should  happen,  or  the 
cscccofton  or  administrators  of  the  last  snivmng;  trustee^  to'  appoint  other  trustees :  Held, 
ttrgt,  that  thiv  power  only  extended  to  the  two  first  classes  of  trustees,  and  not  to  the 

teea  of  the  i«i|  estate;  h^  seedncHy,  that  it  was  not  well  executed  by  the  two  trus- 

p  both  of  whom  had  wholly  declined  to  act  in  the  trust. 


(tf  >  The  Judges  of  this  court  sat  at  SajetmU^  Inn  on  Thursday  tha 
28d  day  of  April,  and  on  the  sacceeding  days  till  the  term,  and  heard 
4*1  and  sc^fMld'oftftflflbllowiK^  cases  argued  by  counsel;  and' d^li^iered' 
tiicir  opimoni  as  on  Ibnner  occasions,  (see  p.  1.);  add  the  Court  aflter- 
wasds  gave  judgment  on  the  day  on  which  the  cases  are  now  reported. 

Vot.IL  Ee  of 
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1819.  of  fee,  of  and  in  certain  real  estates,  to  wit,  a  certain 
dwelling-house^  and  certain  buildings,  gardens,  and 
premises,  situated,  &c  wherein  he^  the  said  JD.  Sharp, 
then  resided,  and  of  and  ip  divers  other  real  estates  situ- 
ated in  the  same  parish,  and  in  the  parish  o(  Shaybrd, 
in  the  same  county;  and  being  so  seised  thereof  he, 
the  said  Z).  Sharp,  duly  made  his  last  will  and  testament 
in  writing,  duly  executed  to  pass  real  estates,  and 
thereby,  after  giving  and  bequeathing  divers  q)ecific 

^4md  pecuniary  legacies,  gave  and  bequeathed  to  his 
friends  R.  Sharp  and  R.  L.  Bice  1000/.,  upon  trust  to 

:invest  the  same  in  government  or  real  security,  and  to 

-pay  the  interest  thereof  to  his  daughter  £/wai«M  Clarke 
for  her  life,  and  after  her  decease,  to  apply  the  said  sum 
for  her  children,  &c.  &c ;  and  all  the  residue  of  his 
personal  estate  he  gave  and  bequeathed  to  his  wife^ 
Mcny  Sharps  and  the  said  R,  Sharp  and  his  friend  G. 
A.  Davis  of  London,  merchant,  and  to  the  survivor  and 
survivors  of  them,  and  to  the  executors  and  administra- 
tors of  the  last  survivor  of  them,  upon  divers  trusts 
therein  mentioned,  and  the  testator  also  gave  and  de^ 
vised  unto  his  wife  and  her  assignees,  during,  her  na- 
tural  life,    the    said  dwelling-house,  &c.;    and    abo 

>  devised  unto  the  said  R.  Sharp  and  6.  A.  Davis,  and 
to  the  survivor  of  them,  and  to  the  heirs  of  such  sarri- 
vor,  all  his  real  estates  whatsoever  situate  in  the  pa^ 
rishes  aforesaid,  upon  trust  to  receive  the  rents  and 
profits  as  the  same  should  become  due,  to  pay  the  same 

.  to  his  wife  for  her  life ;  and  from  and  after  her  death  be 
gave  and  devised  his  said  last-mentioned  real  estates, 
and  also  his  said  dwelling-house,  &c,  unto  the  said  jR. 
Sharp  BxA  G.  A.  Davis,  and  to  the  survivor  of  them, 
and  the  heirs  of  such  surviwMt,  up6n  trust,  and  after  the 

14  death 


Sbaep 
Shaet. 
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dealk  of  his  wiSs,  to  adl  die  same ;  and  he  directed  that        1819. 
die  receipt  of  the  said  trustees,  or  the  survivor  of  them, 
or  the  heir  of  such  survivor,  should  be  a  good  discharge 
for   the  purcKase-money ;   and  then  came  a  proviso, 
that  in  case  either  of  his  said  trustees,  the  said  JRp 
Sharp  and  R.  L.  Biccj  so  far  as  applied  to  the  trusts 
reposed  in  them  respectively,  or  the  said  Mary  Sharp^ 
IL  Sharpj  ^nd  'G.  X.  DaoiSj   so  far  as  applied  to  the  / 
trusts  reposed  in  them  respectively  as  aforesaid,  should 
hafn^n  to  die,  or  desire  to  be  discharged  from,  or  ne* 
gleet,  or  refuse,  or  become  incapable  to  act  in  the  trusts 
thereby  in  them  reposed,  before  such  trusts  should  be 
fiilly  performed  or  determined ;  in  such  case  it  should 
be  lawful  for  the  survivors  or  survivor  of  the  trustees 
iBO  acting  in  the  trusts  wherein  such  vacancy  should 
happen  as  aforesaid,  or  the  executors  or  administrators 
of  the  last  surviving  trustee,  by  any  writing  under 
their  or  his  hand  and  seal,  to  be  attested  by  two  or 
more  credible  witnesses,  from  time  to  time  to  nominate 
and  appoint  any  other   person   or  persons  to  be  a 
trustee  in  the  place  of  the  trustee  or  trustees  so  dying, 
desiring  to  be  discharged,  or  refusing,  or  beaming 
incapable  to  act  as  aforesaid ;   and  that  when  and  so 
often,  as  any  new  trustee  or  trustees  should  be  so  ap- 
pointed as  aforesaid,  aU  the  trust  estates^  monies,  Sec 
sjiGuld  be  conveyed  and  assigned,  so  that  it  might  be 
legally  vested  and  continued  in  the  surviving  or  conti- 
nuing trustee  or  trustees,  and  such  new  trustee  or 
trustees ;  or  if  there  should  be  no  continuing  or  surviv- 
iag  trustee,  then  ip  such  new  trustee  or  trustees  only 
upon  the  same  trusts,  &c.  as  were  thereinbefore  declared 
oonoeming  the  same  trust  estates,  monies,  &c.    The 
declaration  then  stated  that  D.  Sharp  died  seised  and 
E  e  2  possessed 
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1819.        possesaed  as  aforesaid,  without  having  revoked^  or  al- 
~^         tered  his  will,  and  that  R.  Sharp  and  6.  ^  Dmh  hy 

agnmt  the  Said  devise,  were,  seised  of  th^  remainder  of  the 
said  dwelbng-house,  &c^  from  and  aftei;  the  death  of 
Mary  Sharp  as  of  fee  and  right,  and  of  the  said  other 
real  estates  in  their  demesne  as  of  fee.;  and  being  so 
seised,  the  said  E.  Sharp  and  G.  A.  Davis  before  the 
said  trusts  were  fully  performed  or  determined,  to  wit, 
on  the  17th  Fdnvatyy  1815,  refused  to  act  in  the  said 
trusts  reposed  in  them,  and  thereupon,  by  a  c^tain  in* 
denture  of  bargain  and  sale  made  by  an(d  between  the 
said  R.  Sharp  and  G.  4-  Daois^  and  the  said  S.  Sharp 
and  E.  Winter^  for  a  certain  consideration,  bargained 
and  sold  the  said  remainder,  .and  the  other  real  estales^ 
to  the  said  &  Sharp  and  K  Winter  habendum  for  one 
year ;  by  virtue  whereof,  and  by  force  of  the  statute  for 
transferring  uses  into  possession,  the  said  Bm  Winter  and 
5.  ^larp  became  possessed  of  the  same  accordingly^  and 
being  so  possessed,  and  the  said  R.  Sharp  and  G«  A» 
Davis  being  seised  of  the  reversion  thereof  they,  by  re- 
lease attested  by  two  credible  witnesses,  released  the 
same  reversion  unto  the  said  S.  Sharp  and  B*  Winier^ 
and  to.  their  heirs.  Xhe.  declaration  then  stated  tbut 
the  plaintiffi  being  seised  as  aforesaid,  Mary  Sharp  cm 
the  SJst  September,  1816,  died,  upon  whose  death  the 
plaintiffs  came  to.  be  seised  of  the  dwelling-house^  &c» 
in  their  demesne,  as  of  fee^  and  that  from  thenc^Mth 
they  have  been  seised  of  the  said  dw^^lg-house  and  <if 
all  the  other  real  estate,  upon  the  trusts  mendoned  in 
the  will,  and  that  being  so  seised  they  offered  the  same 
for  sale^  and  that  by  ai  certain  agreement,  made  between 
plaintiffs. and  defendant)  thfy  agreed  to  n!u$ke  a  good 
title,  both  at  law  and  equity,  upon  payment  of  the  pur- 
chase-*^ 
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cbftse-rooney,  and  to  conrey  the  said  real  estates  unto        1819. 
the  defendant  in  fee*simple^  and  that  the  defendant        "T     ' 
agreed  upon  such  good  title  being  made,  and-  upon  such        agahut 
eoomj^anoeB    being   executed,    to  pay  the  purchase-- 
fflohey.    The  declaration  then  stated  mutuAl  promises, 
Hud  averred  that  the  plaintiffs  delivered  to  the  defend- 
Mit  a  taitbfiil  abstract,  and  made  a  g6od  title  both  at 
Iftwand  equity  Trom  ihe  testator,  enabling  them  to  con-* 
veythe  estitte  in  fee-simple  upon  payment  of  the  pur- 
chase^tnoney,  and  fliat  they  offered  to  defendant  to 
itot^tsy  the  same  to  him  upon  payment  of  the  purchase-  • 
money.     The  declaration  then  alleged,  as  a  breach  of 
the  agreement,  that  defendant,  although  requested,  had 
not  paid  the  purchase-money.      To  this   declaration 
there  tms  a  general  demurrer  and  joinder.     The  case 
<WM  now  argued  by 

-  Sbg'cfen^  in  support  of  the  demurrer.  'Xlie  first  ques- 
tion is,  whether  the  power  to  appoint  new  trustees 
extends  to  22.  S/iarp  fmd  G.  Adams  Davisj  the  trustees  of 
the  real  estate ;  and,  secondly,  assuming  that  to  be  so, 
whether  the  power,  which  in  terms  is  to  the  surviving 
trdstee,  is  well  executed  by  the  two  trustees. .  Here  the 
testator  has  appointed  three  classes  of  trustees;  first, 
IL  Sharp  and  JR.  L.  Riccy  as  trustees  for  a  particular 
fund;  secondly,  Mary  Sharps  JR.  Sharp,  and  G.  A.  Davisj 
88  trustees  of  his  personal  property;  and,  thirdly,  It.  . 
Sharp  knd  G.  A.  Davis,  as  trustees  of  his  real  property. 
Now  the  words  of  the  pbWer  are,  thrft  in  case  either  of 
hh  said  trustees,  tlite  said  tS*  Sharp  and  IL  £•  Rice,  so 
finr  as  apply  to  the  trusts  reposed  in  them  r^sptetiVeljv 
or  the  said  Mary  Sharp,  R.  Sharp,  and  G.  A.  Davis,  so 
&r  as  apply  to  the  trusts  reposed  in  them  respectively  as 
E  e  3  afore- 
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1819.^       aforesaid,  should  happen  to  die,  &&,  in  sudi  case^  ftCr 
Now  the  word  **  respectively"  does  jiot  apply  tc>  each 

asodntt  ol  the  trustees  individually,  but  to  the  class,  and  as  the 
testator  has  expressly  appointed  three  classes  of  trustees^ 
and  as  in  the  power  he  has  named  only  two  out  of 
threes  he  cannot  have  intended  to  have  extended  this 
power  of  appointment  to  the  third  class  of  trustees,  vis. 
the  trustees  of  the  real  property;  assuming,  however, 
that  to  be  otherwise  the  power  of  appointment  is  con* 
fined  to  the  swmvor  of  the  trustees  continuing  to  act : 
here  it  is  executed  by  two  who  never,  at  any  time^  acted 
in  execution  of  the  trusts.  And  the  power  is  to  the 
survivor  or  to  the  executor  or  administrator  of  the  sur- 
vivor, which  shews  that  the  power  is  confined  to  the 
trustees  of  the  personal  and  not  of  the  real  property. 
The  trust  for  sale,  on  the  other  hand,  is  to  the  two 
trustees,  and  the  heirs  of  the  survivor,  and  the  receipt 
of  the  heir  of  the  surviving  trustee  is  to  be  a  good  dis- 
charge to  the  purchaser ;  and  it  is  clear,  therefore,  that 
the  testator  contemplated  the  event  of  one  trustee 
only  acting  in  execution  of  the  trusts,  and  that  he  did 
not  intend  that  there  should  always  be  two.  M^Adam  v. 
Logan  {a)  is  an  authority  in  point;  tliere  the  power 
was  to  the  survivor  of  husband  and  wife:  it  was  exe- 
cuted by  the  husband  and  wife  jointly ;  and  Lord  Thur^ 
law  held  that  to  be  an  invalid  execution  of  the  power. 
Here  also  both  decline  to  act ;  neither,  therefore^  can  be 
said  to  have  filled  the  character  of  a  txustee,  acting  in 
execution  of  the  trusts,  to  whom  alone  the  power  of  ap- 
pointing other  trustees  i  s  expressly  confined  by  the  very 
terms  of  tne  proviso'.     Tomnsend  v.  Wilson  (6)  b  the 

(a)  3  JBrowHiCh.  Ctu.  310.  (h)  1  Jktm.4^jiUL  €08. 

converse 
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ccmvene  of  this  case,  and  is  an  authority  to  shew  with        Id  19. 
what  strictness  the  Court  construe  these  powers. 


Preston  cxmXxiu  The  Court  will  so  construe  this  power 
as  best  to  e&ctuate  the  intention  of  the  testator.  Now 
it  is  clear  that  the  testator  intended  that  his  real  proi^ 
perty  should  vest  in  the  new  trustees;  for  it  is  expressly 
provided  that  all  the  trust  estates,  &c.  are  to  vest  in  the 
new  trustees.  And,  the  term  estate  only  applies  to  his 
real  property ;  and  if  the  ccysstruction  contended  for 
pr^ail,  the  real  property  can  never  vest  in  the  new 
trustees.  The  words  of  the  power  are,  That  if  either 
of  my  said  trustees,  22.  Sharp  or  R.  £.  Bice^  so  far 
as  applied. to  the  trusts  reposed  in  them  respectiody: 
the  word  respectively  must  be  construed  distributivelyj 
and  then  it  will  be^  If  either  of  them,  22.  Sharp  or 
JSL  L*  Bicef  refuse  to  act,  &c.,  another  may  be  ap- 
pointed ;  and  as  another  may  be  appointed  if  either 
refuse  to  act,  two  ,may  be  appointed  if  both  refuse  ta 
act.  And  inasmuch  as  the  said  IL  Sharp  and  6.  vf. 
Ikwis  are  both  named  in  the  power,  and  as  they  are  the; 
trustees  of  the  real  estate  which  the  testator  intended  to 
pass  to  the  newlyrappointed  trustees,  they,  in  order 
to  e&ctuate  the  intention,  must  be  considered  as 
indttded  within  that  power.  By  assuming  that  to  be 
so,  the  power  of  appointment  extends  to  all  the  trustees^ 
who  are  willing  to  execute  any  of  the  purposes  of  the 
will.  The  execution  of  the  power  of  appointment  is  a 
purpose  of  the  will;  and  Crew  v.  Dickins  (a)  is  an 
authority  to  shew  that  the  very  act  of  conveying  an 
estate  to  another  is  an  acceptance  of  the  trust ;  and* 
here  the  intention  of  the  testator  will  be  satisfied,!  if  the^ 

(a)  4  Veujwu  100. 

E  e  4  partieav 


agamU 
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1^19.  parties  ^t  in  execution  of  the  power.  Tbe  power  bfese 
"""""*  given  is  to  the  trustees  acting  in  that  charai^ter;  wd 
asainH  eveiy  trustee  comes  within  the  meaning  of  the  tenn» 
^jrviving  imstee.  The  tnutees  became  tmstiees  upon 
4jl^  deatjbt  o^f  the  Mtator ;  faid:lh«jrimiiithsvcoootmntd 
to  fill  that  oharactor  until  they  were  ditoharged  if  the 
means  pointed  out  in  the  will^  or  by  the  intervention  of 
a  couri  of  equity.  The  words  **  surviving  truatees^ 
were  used  in  the  s^se  of  actingi  or  remaining,  or  coiii- 
winning  trustee^,  and  JScr*  dem.  Vere^  v.  Hill  (a\  a&d 
&fodtiile  y.  h^ymm  {b\  are  audioridev  to  shew  diat 
4be  word  auiviving  admits  of  tihis  application. 

Abbovt  C  1*  The  Court  cannot  introduce  any 
pdwcr  mU>  this  wiU  which  llio  testator  Umtdf  liaa 
^t  e9|)ressly  given;,  although  they  may  be  of 
opinioQ  that  if  he  had  contemplated  the  event  which 
has  happened,  be  would  have  introduced  a  special 
power  to  provide  i^inst  it*  It  a)>pears  that  three 
classes  of  trustees  are  appointed  for 'three  di£ferent 
purpows:  'first,  R.  Sharp  and  R.  Lt.  Bice,  as  to 
the  ^1000;  then  as  to  the  rest  of  the  personal  estate, 
Mlary  Sharpe,  ^  Siarp,  and  O.  A.  Davis ;  and 
dien,  as  to  the  real  estate,  JR.  Sharp  and  O.  A.  Davis* 
The  wiil  then  contains  a  power  that  in  case  either 
of  his  said  trustees,  B.  Sharp  and  JR.  JL.  Bite,  ao 
far  as  applied  to  the  trqsta  reposed  in  them  respect- 
ively,  or  the  said  Mary  Sharp,  R.  Sharp,  and  G.  A. 
Xkivftf,  so  &r  as  applied  to  liie  trusts  reposed  in 
them  respectively,  as  aforesaid,  should  happen  to  die, 
or  desire  to  be  dischai^  from,  or  neglect  or  refnse, 
•r  become  incapable  to  act  in  the  trusts  thereby  in  them 

(a)  SSwT.  1881,  (♦)  Jfe^nit,  QmiU  ^{m.  358. 

reposed^ 
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nepofled^  before  such  trusts  should  be  fuUy  performed  or  1819. 
det^nnsned,  in  such  case  it  should  be  lawful,  &o.  Now  -i— — . 
J  think  these  words  plainly  denote,  that  the  two  first  ^^^ 
trustees  are  to  be  distinguished  as  a  s^arate  class ;  and  Ska*'^ 
the  second  sentence^  which  applies  to  the  other  three, 
has  the  same  confined  meaning.  If  so,  the  whole 
power  is  given  to  the  persons  named  in  classes,  and.no 
power  at  all  is  given  to  the  third. class,  who  are  not 
named*  But  supposing  the  will  had  gone  on,  and.given 
the  same  power  to  the  said  B,  Sharp  and  6.  A,  Dams^  - 
so  fiur  as  the  trusts  apply  to  them^  still  I  should  be  of 
opinion  that  it  would  not  be  sufficient  to  enable  these 
two  to  nominate  two  other  persons,  to  execute  the  trusts 
which  the  testator  had  reposed  in  them.  For  the  power 
given  is  in  these  words,  <<  That  it  should  be  lawful  for 
the  surowors  or  survivor  of  the  trustees  so  acting  in  the 
trusts.  Sec''  Now,  by  the  word  survivor,  I  understand 
merely  the  trustee  continuing  to  act;  for  it  seems  to 
have  been  throughout  the  intention  of  the  testator,  that 
ip  cuse  of  the  death,  or  inc^paci^,  or  refiisal  of  3ome 
<Mie  of  the  trustees^  the  remaining  trustee^  who  had  been 
Bamed  by  him,  and  who  had  been  the  object  of  his 
confideaoe^  should  have  the  power  of  associating  with 
himself  «ome  other  person  in  the  execution  of  the  said 
trust*  But  it  would  be  giving  a  much  larger  construo 
tioB  to  these  words  than  they  fiiirly  import,  if  we  were 
to  say  that  the  trustees,  in  the  event  of  the  whole  class 
decUiUDg  to  actf  mi^^t  nominate  such  other  persons  as 
they  might  think  fit  to  perform  their  duties.  I  am 
therefore  of  qHoioo^  on  both  these  grounds,  that  there 
shoiiid  bo  Judgment  for  the  Defendant* 

Batlet  J«    I  am  of  the  same. opinion,  upon  both 
points*    Tbene  are  tiiree  sets  of  trustees:  the  first  are 
I J  2t  Sharp 
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1819.  A  Sharp  vnd  R.  L.  Rice,-  the  second  are  R.  Sharps 
MarySharpj  and  Q*A.  Davis  $  and  the  third,  R.  Sharp 
and  G.  A.  Daois.  The  question  is,  whether  this  power 
.  applies  to  the  case  in  which  Sharp  and  Davis  were  the 
sole  trustees  of  the  real  estate,  or  whether  it  is  confined 
to  the  first  two  classes  of  trustees  only.  Iii  order  to 
sustain  the  present  actipn,  we  ought  to  see  clearly  that 
it  was  the  intention  of  the  testator  to  include  in  the 
power  all  these  three  classes  of  trustees.  Now,  looking 
at  the  words,  so  far  from  that  intention  being  clear,  I 
think  the  inference  is  the  other  way.  It  has  been  ar- 
gued, that  in  the  power,  as  all  the  trustees  are  named, 
it  must  have  been  the  intention  of  the  testator  to  extend 
it  to  all  the  trustees  individually.  But  JR.  Sharp  is  twice 
named  in  the  power,  with  reference  to  two  of  the  trusts ; 
and  it  would  have  been  perfectly  useless  to  have  named 
him  more  than  once,  if  the  intention  had  been  to  eictend 
the  power  to  the  trustees  individually.  It  has  been  said 
that  this&lls  within  the  words  used  by  the  testator;  for 
those  words  are.  That  if  Maty  Sharps  R.  Sharp,  and  G. 
A.  Davis,  refuse  to  act,  &c.,  then  new  trustees  might  be 
appointed ;  and  that  R.  Sharp  and  G.  A.  Davis  have 
refused  to  act.  But  what  is  the  trust  to  which  the 
words  used  by  the  testator  apply  ?  Why,  to  the  trust 
reposed  in  them  respectively,  viz.  in  the  three  respectivdy, 
which  shows  that  it  is  confined  to  the  trust  relative  to 
the  personal,  and  not  to  the  real  estate.  It  seems  to 
me,  therefore,  that  no  power  is  given  to  R.  Sharp  aad 
6.  A*  Davis,  as  trustees  of  the  real  estate ;  ibr  evei'j 
word  of  the  power  is  inconsistent  with  such  a  oonstmo* 
tion.  The  words  are,  <<  Provided  that  in  case  either 
of  my  said  trustees."  And  the  word  either  is  not  use* 
lessly  introduced:  it  is  in  effect  a  proviso,  that  if  either 
of  the  trustees  named  in  the  wiU  should  refiise  to  act, 

6tiU 
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still  that  the  testator  should  have  the  benefit  of  the        1819. 

judgment  of  the  other,  who  would  act  in  concurrence        • 

with  such  other  individual  as  he  might  nominate.  Now  againtt 
the  testator  may  have  had  good  reason  in  confining  the 
power  to  the  case  of  one  trustee,  for  he  may  have  had 
special  confidence  in  the  trustees  named  by  himself;  and 
so  long  as  either  of  those  persons  acted  in  the  trust,  he 
might  think  his  property  safe.  But  if  we  were  to  read 
these  words  as  if  they  were  both  or  either,  the  case  would 
be  different.  If  both  the  persons  should  decline  to  act, 
a-  testator  might  naturally  object  to  their  delegating 
>  their  trust  to  other  perscms,  land  might  then  have 
thought  it  better  that  his  property  should  be  left  to  the 
care  of  a  court  of  equity.  The  power,  then,  goes  on 
further  to  states  *<  That  if  the  trustees  shall  refuse  to 
act  before  the  trusts  shall  be  fully  performed,  it  should 
be*  lawful  for  the  survivor  of  the  trustees  so  acting  in  the 
trust  to  appoint,  &c."  Now,  I  apprehend  that  under 
the  words  of  this  power,  the  testator  meant  by  the  word 
actif^f  to  designate  those  who  had  taken  upon  them- 
selves 'to  perform  some  of  the  trusts  mentioned  in  the 
will ;  and  that  he  did  not  ix>ntemplate  one  who  in  limine 
refused  to  act  And  it  seems  to  me  that  a  person  who 
does  so  refuse  cannot  be  considered  as  acting  in  any  of 
the  trusts.  Then  the  word  surotoor  must  mean  the  con- 
tinuing trustee,  as  contradistinguished  both  from  those 
who  might  refuse  to  act,  and  those  who  might  be  desir- 
ous to  discontinue  acting.  For  these  reasons,  it  se^ns 
to  me  that  the  power  is  confined  to  the  persons  specifi- 
cally pointed  out  in  the  will,  viz.  the  trustees  of  the 
personal  property ;  and  that  even  if  it  could  be  extended 
to  the  trustees  of  the  real  property,  it  would  not  apply 
to  a  case  where  both  those  trustees  had  refiised  to  act  in 
the  first  instance. 

HOLROYD 


Shamt, 
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1819.  HoLROYO  J.     I  am  aLso  of  opinion,  that  upon  boik 

"•"'^  these  points  the  Defendant  is  entitled  to  the  judgment 
agamsi  of  the  CouTt.  With  respect  to  the  first,  it  seems  to  me 
quite  clear  that  the  power  of  {^pointing  new  trustees 
does  not  extend  to  the  trustees  of  the  real  estate;  and 
that«uch  power,  in  either  of  the  classes  of  trusts  oamedi 
is  given  only  to  the  continuing  trustee.  I  construe  the 
|KK)¥i8o  in  this  way: — in  case  either  of  the  tmslees,. 
MSkarp  ox  R.L.  Bice  (who  are  trustees  for  apaxticu^ 
hur  purpose)  shall  die^  or  refuse  to  act,  the  oondnuing. 
trustee  in  that  particular  trust  may  i^point  another  m. 
his  place;  and  in  like  manner,  as  to  the  othertroat.  If 
BySkarp^  Marjf  Sharpy  and  6.  A.  Dam,  or  anyone  4:f 
Ihem,  «h8ll  decline  to  act  as  a  trustee^  the  same  fKiwer 
is  given  to  the  survivor  or  survivors,  'vis.  thit  the 
trustee  who  continues  to  act  is  to  apfxnnt  >8notlier  ia 
lieu  of  the  person  who  shall  so  refuse.  That  it  does  not: 
extend  to  the  real  estate  is  clear ;'  for  where  a  poiwer  is. 
given  for  the  appointment  in  the  case  of  the  death  of  ^ 
tmstQe»  it  is  given,  not  to  the  heir  in  whom  the  i«al 
eitate  would  be  vested,  but  to  the  executor  or  adrainfs- 
trator  of  the  last  surviving  trustee.  I  alsb  thfaik,  that  He 
power  of  appointment  was  intended  to  be  given,  emaept 
to  a  trustee  who  had  consented  to  act ;  and  that  ea  fe 
refiisabby  one  to  act,  the  vacancy  is  to  be  filled  up  by 
the  other  who  continues  to  aM ;  or,  in  the  tmse  of  tkte 
trust  given  to  the  threes  if  two  refuse  to  act,  the  whole 
power  is  given  to  the  acting  trustee.  Hsra^  both  the 
trustees  have  refesed  to  act;^  and  I  am  thei^oi^  of 
opinion,  that  on  this  ground,  also^  they  hate  me  Hght  iX% 
substitute  other  persons  in  their  place. 

Best  J.    I  am  tlearly  of  the  same  opmlott,  iMi  both 
points.    The  testator  has,  by  his  wiU,  appointed  thlree^ 

sets 
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fl^ts  of  trustees;  and  if  he  had  intendedi  that  in  the*  1819. 
eveot  of  all  of  those  trustees  refusing  to  act  they  should 
\^  at;  liberty  to  appoint  new  trustees,  be  might  in  gene* 
rat  terflv  have  said.  If  any  of  my  trustees  rrfuse  to  aet»« 
the  remainder  may  appoint  others*  But  by  the  teems 
.which  he  has  used,  I  think  it  perfectly  clear  that  he  int- 
tended  the  power  of  appointment  to  extend  only  to  the 
two  classes  of  trustees  therein  mentioned*  Upon  the 
other  point,  I  entirely  agree  with  the  rest  of  the  Court, 
that  the  authority  to  appoint  other  trustees  does  not 
extend  to  a  case  where  all  have  refused  to  act;  and 
therefore  I  think  that  our  judg^tnent  ought  to  be  fiw  the* 
defendant. 

Judgment  for  the  defendant. 


Blancksnhaoen  and  Another  against  Blun-    ^^f^"^*^* 

^^  April  aath. 

DELL,  (fl)    ' 

TIECLARATION  allied*  that  the  defendant,  on  the   a  note,  where. 

JL/  °  ^  by  the  maker 

24th  Jll/ry,  181 7»  made  a  promissory  note^  and  promMtoiwy 

d^vered  the-  note  to  the  plaintiffs  ;    fcy  which  note  de-  md  a7t!wan^ 

fendant  promised  to  pa^y  to  Ji  P.  Damer,  then  of  Rio  tSf^^JS^ 

de  Janeiro^  or  to  the  plaintifis,  or  to  his  or  their  or^er,  ^"^  >  »* 


260£  sterling,  in  Portuguese  currency,  at  the  rate  of  STd.   note  within  the 

m^awlTtg  of  the 

Sterling  per  rail-r^»  together  with,  interest  from  the  27th   netate  oijnme, 
Jyhf^  one^half  at  fourteen,  and  one-halF  at  26  months,   cannot  he  main- 
fiom  the  date^  vahte  received ;  whereby,  and  by  force  of  ^^"^^ 
the  statute,  the  defendant  became  liable  to  pay,  Sec.,  and   ^chan  fautru- 


being-  liable^  promised,   8bc      The  declaration  then  bythepajree 

alAted^  that  the>  mpn^  mentioned  in  the  note  became  maker,^thougfa 

dii%.aoooiding  to  die  tenor  and  ed^  thereof;  yet  that  Ih^face  of  the 

the^defendaol^  although  often  requested,  had  not  paid  ^^^^ 

(a)  This  caie  was  argued  uUSajeantt*  Inn. 


for  ralue  re- 
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1819. 
Blawcxik- 

HAGXir 

mgauut 
Blumvill. 


the  same  to  the  (riaintiffi,  nor  bad  he  paid  the  same  to 
Darner.  The  second  count  was  upon  the  same  pronus^ 
sory  note ;  but  only  all^[ed  a  general  liabilijty  to^  psy, 
without  treating  it  as.  a  pvomissorj  note  within  the 
statute  otAnne.  The  third  count  was  similar  to  the 
fifstf  with  the  exception  that  it  contained  an  averment 
tint  Damer-  died  before  the  note,  became  payable.  To 
this  deckration  there  was  a  general  demurrer,  which 
was  now  argued  by 


Egnnasstf  in  support  of  the  demurrer.  No  action  is 
maintainable'  on  any  sudi  instrument  as  this,  unless  it 
be  a  promissory  note  within  the  statute  of  3  &  4  Annef 
c  9.,  TVier  r.Bridgman.  (a)  The  second  count  of  the  de- 
claration cannot  therefore^  at  all  events,  be  supported. 
But,  secondly,  this  is  not  a  promissory  note  within  the 
meaning  of  that  statute ;  for  it  is  not  payable  to  dther 
of  the  payees,  at  all  events,  but  only  on  the  contiBgeDcy 
of  its  not  having  been  paid  to  the  other;  and  a  bill  of 
exchange  in  this  form  would  not  be  negociable  by  the 
custom  of  merchants.  Carlos  v.  Fancouri  (fr),  apd 
Hill  V.  Halfard  (c),  are  authorities  in  point. 


CmrqfbeU  contriL  An  action  may  be  maintained,  as 
between  these  parties,  upon  this  instrument,  although  it 
be  not  n^ociablc ;  for  on  the  &ce  of  it  it  is  stated  to 
have  been  made  for  value  received.  The  note  itself  con- 
tains a  promise,  and  a  consideration  for  that  promise. 
An  action,  therefore,  might  have  been  maintained  upon 
this  instrument  at  common  law.  But,  secondly,  this  is  a 
valid  note  within  the  statute  oiJrnie^  as  between  the  ori- 
ginal  parties,  althou^  perhaps,  it  may  not  be  nego- 


(a)  2  £^,359. 

(c)  2Boi,  i  Pua.  415. 


(6)  5  ZVrm  Btp.  48S. 


ciable. 
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cmble.  It  is  not  payable  upon  a  contingency ;  .for  a 
note  payable  to  two  partners,  which,  in  efiect,  is  payable 
to  one  or  to  the  other,  is  equally  so.  So,  also,  foreign 
bills  of  exchange,  drawn  in  sets,  may  equally  be  said  to 
be  payable  upon  contingencies ;  for  the  direction  is  to 
pay  this  my  first  bill  of  exchange,  the  second  and  third 
not  being  paid ;  or  the  second,  the  first,  and  third  not 
being  paid ;  which  is  in  efi^ect  directing  the  bill  to  be 
paid  to  the  indorsee  who  may  hold  the  first,  or  to  the 
indorsee  who  may  hold  the  second. 


1819. 


BLUNDIlt- 


Abbott  C.  J.  I  have  no  doubt  that  this  instrument, 
in  the  form  in  which  it  is  declared  on,  is  not  a  promis- 
sory note  within  the  statute  of  Annej  for  if  a  note  is 
made  payable  to  one  or  other  of  two  persons,  it  is  pay- 
able to  either  of  them,  only  on  the  contingency  of  its 
not  having  been  paid  to  the  other,  and  is  not  a  good 
promissory  note  within  the  statute,  I  am  also  of  opi- 
nion, that  the  second  count  cannot  be  supported ;  for 
admitting  that  an  action  might  be  maintained  upon  a 
note  which  appeared  to  .be  for  value  received,  still  the 
consideration  should  be  stated  in  the  declaration,  in  or- 
der that  it  may  be  seen  if  it  is  a  consideration  which  will 
support  an  action  ;  for  there  are  many  considerations 
which  will  not  support  an  action,  although  there  may  be 
a  subsequent  promise.  If,  therefore,  an  action  could  be 
maintained  in  such  a  case^  the  plainti£P  ought  to  declare 
upon  the  original  consideration.  For  these  reasons,  I 
am  of  opinion  that  there  should  be  judgment  for  the 
defendant 


Batley  J.     I  am  of  the  same  opinion.     If  there  had 
been  any  commnnity  of  interest  stated  between  tlie 

payees 
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1819. 
Blaitckkk- 

KAOKH 

against 

BtUNniLL. 


payees  so  as  in  any  respect  to  identify  Darner  and 
BUmdtenhagen^  it  is  possible  that  an  action  might  bs[fe 
been  maintained  on  this  note;  but  in  the  way  in  i^ich 
the  declaration  has  been  framed,  stating  this  as  a  not«r 
payable  to  one  or  the  other,  I  am  very  clearly  of  opinion 
that  it  is  not  that  description  of  note  which  the  statute 
of  Atme  contemplated. 


HoLROYD  J.  I  am  of  the  same  opinion,  that  this 
note  does  not  come  within  the  description  of  notes 
contemplated  by  the  statute  of  Anne.  It  is,  in  fact,  a 
promise  to  pay  to  ^.,  if  the  maker  does  not  pay  to 
B.  and  C  It  is  therefore  a  conditional  promise 
and  consequently  not  within  the  statute.  And  I  am 
also  of  opinion  that  the  second  count  cannot  be  sup-* 
ported ;  for  at  common  law,  a  promissory  note  or  bill 
of  exchange  was  not  considered  as  a  specialty.  Indeed 
horAHcU  continually  insisted  that  no  action' could  be 
brought  on  a  promissory  note,  but  that  it  must  be 
brought  for  the  original  consideration.  And  the  statute 
of  Anne  itself  recites,  *<  That  the  payee  of  a  note  cannot 
maintain  an  action  by  the  custom  of  merchants^  against 
the  person  who  first  made  and  signed  th^  same/'  Thisf 
therefore,  is  a.  legislative  declaration,  that  at  commdii 
law  no  such  action  could  be  brought  upon  a  promissory 
note ;  and  therefore  I  am  of  (pinion,  upoa  bo^ 
grounds,  that  there  ought  to  be  judgment  for  the 
defendant. 


Best  J.  concurred. 


Judgment  for  de&ndant. 
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Hunter  against  Fry.  (a)  wedmada^ 

^OVENANT  upon  a  cbarter-^party   of  affreight^  By  adulter. 

ment,  made  betwe^  the  plaintiiFand  the  defend-  dncribed  tobiT. 

ent,  the  former  being  described  as  the  owner  of  the  ship  ^f^'^'t^*^ 

Hunter^  of  the  burden  cf  261  tons  or  thereabouts^  then  ^^  fr^^uit 

.  oovenanted  io 

lying  in  the  port  of  London.  The  owner  covenanted  load  •  full  aod 
that  the  master  shouldload  on  board,  frdght  free^  goods  Held  that^ ' 
not  exceeding  100  tons,  and  sail  to  Madeira  s  and  that  ^^iTnS^ 
upon  her  arrival  there^  the  master  should  discharge,  if  ^?f *°°*  *j-» 
required,  and  also  receive  on  board,  freiiHit  free,  such   bribed  in  the 

^  »         -o  -^  charter-party, 

other  goods  as  the  agents  of  the  freighters  at  Madeira  was  not  a  per- 
might  think  fit;  and  then  should  proceed  to  tbe'/Ku^   thUcc^roiant; 
Indies  direct  oflf  Cape  flVwy,  or  to  some  other  port  in   ^^  ^ 
Hautis  and  when  arrived  at  a  port  of  dfelivery,   and  **»"°<**P«*?^ 

^  I    boardasmuch 

after  having  discharged  the  said  outward  cargo,  should   goods  as  the 

<..      1  .  1         t    /^  1  •  Slip  was  capable 

immediately  receive  on  board  from  the  agents  or  cor-  of  carrying  with 
respondents  of  the  freighters,  a  full  and  complete  cargo  ^' 
of  oo£fee^  in  bags  and  casks ;  but  not  more  of  the  latter 
than  should  be  sufficient  for  a  ground  tier,  and  of  log- 
wood only  such  a  quanti^  as  should  be  sufficient  for 
dunnage,  but  not  exceeding  in  the  whole  whnt  the  said 
ship  could  reasonably  stow  and  carry  over  and  abovd 
her  stores,  tackle^  apparel,  furniture,  and  provisions;  -* 

and  then  that  the  vessel  should  sail  direct  for  the  port 
tXLofudonj  and  there  deliver  her  cargo.  The  freighter 
covenanted  that  his  agents  at  Hayti  should  immediately 
reload  on  board  of  the  vessel,  in  the  customary  manner, 
•ttch  fall  and  complete  cargo^  within  the  tim^  therein 
limited.*  llie  declaration  then  stated  that  the  master 

(a)  This  case  vat  argued  at  Seije(mU*  Iim. 

Vol.  II.  F  f  pro- 
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1819*        proceeded  from  London  to  Madeira,  and  from  Madet^ 
to  Haytiy  and  discharged  his  outward  cargo,  and  ga^e 

mgenut  noticc,to  the  defendant  tliat  be  was  ready  to  receive  a 
full  and  complete  cargo  of  coffee,  in  bags  and  casks,  &c. ; 
and  that  he  did  receive  aAd  take  on. board  at /£^' 
aforesaid,  from  the  agents  <iSAe  defendant,  28  tons  of 
coffee  and  20  tons  of  logwood,  being  aU  the  goods  and 
merchandise  which  the  agents  of  the  defendant  thought 
fit  to  load  on  board  her,  although  the  stid  ship  coukl 
then  and  there  h^ve  reasonably  stowed,  over  and  above 
her  stores,  tackle,  8tc.,  a  much  lar^r  quantity,  to 
wit,  500  tons  of  coffee  other  than  and  besides  the  coflec 
and  logwood  so  laden  on  board  the  said  ship  at  Hatfti 
aforesaid,  whereof  the  defendant's  agents  bad  tiotioe. 
Breach,  that  the  defendant  or  his  agents  did  not  nor 
would  reload  on  board  the  said  vessel,  at  Hayti  afore- 
said, a  full  and  complete  cargo  to  plaintiff's  damage. 
Plea,  that  defendant  did  reload  on  board  the  said  vessel, 
at  Hayti  aforesaid,  a  full  and  complete  cargo,  according 
to  the  charter-party,  upon  which  issue  was  joined. 

The  cause  was  tried  at  tlie  sittings  after  Trinity  Xxxm^ 
before  Abbott  J.,  when  the  jury  found  a  vci'dict  fbr  the 
plaintiflf^  with  918/.  damages,  subject  to  the  opinion  ef 
the  G^urt  on  the  following  cnse. 

The  charter-party  stated  in  the  declaration  was  exe- 
,  cuted  on  the  day  it  bore  date,  by  the  defendant,  who 

then  resided  in  London.  The  said  ship,  with  the  goods 
on  board  shipped  by  defendant,  proceeded  from  Lofn- 
don  tp  Cape  Heni-y^  in  Hayti^  which  was  fixed  on  as  the 
only  port  for  the  delivery  of  her  outward  cargo,  and  the 
loading  of  her  homeward  cargo.  The  ship  could  rea- 
sonably have  stowed  and  carried,  as  a  homewaVd  cargo 
from  Hayti  to  London,  over  and  above  her  stores, 
tackle,  apparel,  furniture^  and  provisions,  340  tons  of 


Fat. 
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coffee  in  bags»  M  tons  of  coffee  in  casks  for  a  groond       1819. 
tier,  and  20  tons  of  logwood  for  dunnage.    The  said  -     ■• 
ship  being  ready  to  take  in  her  homeward  cargo»  the     "  agatnu 
defendant's  agents  at  Q^  Henry  supplied  her  with  288 
tons  of  sugari  28  tons  of  coflbe,  and  20  (onsof  logwood 
fiar  dunnage,  which  were  received  on  board  by  the 
master ;  but  the  agents  did  not  supply  any  oth&t  home* 
ward  cargo,  and  (the  ship  was  obliged  to  proceed  from 
Hig^i  on  her  voyage  home,  with  only  those  goods  on 
board,  and  without  being,  in  point  of  fact,  ftiUy  loaded. 
The  defendant  paid  freight  for  the   goods  actually 
shipped  and  brought  home.    The  sum  of  918/.  18^., 
awarded  as  damages,  was  the  amount  of  the  frdght  which 
would  have  been  earned,  had  the  vessel  been  loaded 
with  a  foU  and  complete  cargo  of  coffee  in  bags  and 
casks^  and  logwood  for  dunnage  as  aforesaid,  beyond 
the  payments  made  by  the  defendant  in  respect  of 
freight  for  the  fg^ois  which  wfere  Mjpplled. 

(kmifbett  waii  to  have  argued  for  the  plaintiff;  but  the 
Court  called  on 

F.  PMock  contra.  The  ship-owner,  by  the  charter-* 
party,  has  represented  the  vessel  to  be  of  a  given  bur- 
den ;  and  the  frdghter,  who  covenants  to  load  a  complete 
cargo,  does  so  onfy  on  the  &ith  that  the  representation 
of  the  owner,  as  to  the  capacity  of  the  ship,  is  true.  It 
would  be  hard,  therefore,  that  the  freighter  diould  incur 
any  liability  in  consequ^ice  of  such  a  misrepresentation* 
In  AbbM  on  Shipping,  287.,  it  is  stated  that  if  an  entire 
ship  be. hired,  and  the  burden  thereof  be  expressed  in 
the  charter-party,  and  the  merchant  covenant  to  pay  a 
certain  sum  for  every  ton  of  goods  which  he  diall  load 

F  f  2  on 
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1819.        on  board,  the  owners  can  only  demand  payment  for  the 
'^^^^       qoantttyofgoods  actually  shipped. 


agamu 

F»T. 


Abbott  C.  J.  I  am  of  opinion,  that  the  mention  of 
a  ship's  burden  in  the  description  of  a  ship  in  the  char- 
ter-party, in  the  mannei*  it  is  here  mentioned,  is  an 
immaterial  circumstance ;  although  it  may  be  made  ma- 
terial by  the  allegation  of  fraud  or  other  matter.  Here, 
the  freighter  has  not  coyenafited  to  load  a  cargo  equi- 
valent to  the  burden  mentioned  in  the  charter-party : 
he  has  covenanted  to  load  and  put  on  boanl  a  full  ani 
complete  cargo,  and  to  pay  so  much  per  ton  fi>r  every 
ton  loaded  on  board.  If  the  covenant  had  been  to  pay 
a  gross  sum  for  the  voyage,  the  freighter  (upon  the  ar- 
rival of  the  ship  at  the  foreign  port)  might  have  insisted 
that  the  captiun  should  take  on  board  as  much  as  the 
ship  would  safely  contain ;  and  the  owner  who  had  co- 
venanted to  take  a  fiill  and  complete  cargo,  would  not  be 
justified  in  saying,  that  he  would  take  no  more  than  the 
register-tonnage  of  the  ship.  It  is^  indeed,  quite  im- 
possible that  the  burden  of  the  ship  (as  described  in  the 
charter-party)  should,  in  every  case^  be  the  measure  of 
the  precise  number  of  tons  which  the  ship  is  capable  of 
carryuig.  That  must  depend  upon  the  specific  gravity 
of  the  particular  goods;  for  a  ship  of  given  dimensions 
would  be  able  to  carry  a  larger  number  of  tons,  of  a  given 
species  of  goods,  that  were  of  a  great  specific  gravity, 
than  she  would  of  another  of  a  less  specific  gravity,  and 
the  freighter  would  therefore  pay  freight  in  proportion  to 
the  specific  gravity  of  the  goods.  Upon  the  whole,  I 
am  of  opinion,  that  the  owner  was  bound  to  take  on 
board  such  a  number  of  tons  of  goods  as  the  ship  was 
capable  of  containing  without  injury;  and,  therefore, 

that 


HuvncK 

agimai 

Fry. 
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that  the  plaintiff  is  entitled  to  have  a  verdict  for  918/.,        l€19. 
which  is  the  diflference  between  the  sum  actually. paid 
for  fireighty  and  that  which  would  have  been  payable  if 
the  shipper  bad  loaded  on  board  a  full  and  complete 
cargo. 

Batlvt  J.  Thi%  in  my  opinion,  is  a  veiy  plain^ 
case.  The  ship,  at  the  time  of  the  execution  of  the 
charter-party,  was  lying  in  the  port  of  London;  the 
defendant,,  who  resided  there,  had  then  an  opportunity 
^  examining  the  ship^  and  of  forming  his  own  judg- 
ment of  her  capacity  to  take  a  larger  oc  a  smaller 
cargo.  It  is  true^  that  by  the  charter-party  the  owner 
has  represented  her  burden  to  be  about  261  tons;  it  is 
not,  however^  suggested  that  this  representation  was 
fraudulently  made  on  his  part  The  covenant,  w 
his  part,  is  not  merdy  that  he  will  take  on  board  Ml 
tons  of  goods,  but  that  he  will  take  a  fiiU  and  complete 
cargo»  not  exoeedbg  what,  the  ship  can  reasonably 
carry.  And  he  therefore^  would  not  have  been  jus- 
tified in  refusing  to  take  goods  beyond  the  amount 
of  261  tons,  but  was  bound  to  take  as  much  on  board 
as  the  ship  was  capable  of  carrying  with  saie^. 
The  defendant  then  covenants  that  he  will  load  on 
board  a  full  and  complete  cargo;  which  must  be  taken 
to  mean  such  a  cargo  as  t\^  ship  could  safely  cany. 
The  Defendant  in  this  action  has  merely  pleaded  that 
he  had  put  on  board  a  ftdl  and  complete  cargo,  and  it 
has  fieen  proved  that  the  ship  would  hold  400  tons^ 
whereas  he  has  only  laden  on  board  260^  which  is  UO 
tons  less  than  a  full  and  complete  cargo.  For  these 
reasons,  I  am  of  opinion,  that  the  plaintiff  is  entitled  to 
recover  the  difference  between  the  &ei|^t  of  the  good^ 
F  f  3  '  actually 
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1819.        actually  laden  on  board,  and  that  which  bjr  ihe  terms 
of  his  covenant  he  was  bound  to  load  on  board. ' 


HvNTXft 

agamtt 

JF»Y. 


HoLBOTD  J.  I  am  also  of  opinion  that  the  pIaiD« 
tiff  is  entitled  to  recover.  The  only  issue  is,  whether 
the  defendant  has  put  on  board  this  ship  a  lull  and 
complete  cargo;  which  I  take  to  mean  as  much  as  the 
ship  would  hold  and  safely  carry.  It  has  been  argued, 
that  the  plaintiff  is  estopped  from  recovering  freight 
for  more  than  26  L  tons  of  goods,  by  the  description  of 
the  burden  of  the  ship  as  given  in  the  charter-party.  I 
am,  however,  of  opinion,  that  neither  parly  is  estopped 
by  such  matter  of  description,  and  I  think  that  the  de- 
fendant was  bound  to  supply  a  cargo  of  400  tons,  if  the 
ship  would  carry  so  much.  There  is  no  harddiip  in 
this  case ;  for  the  defendant  has  not  merely  covenanted 
to  put  on  board  the  amount  of  tonnage  stated  in  the 
beginning  of  the  charter-party,  but  he  has  covenanted 
to  put  on  board  a  full  and  complete  oirgo.  I  ara, 
therefore,  of  opinion,  that  the  plaintiff  is  entitled  to  re- 
cover the  difference  between  the  sum  which  the  ship 
has  earned  fts  the  freight  of  the  goods  actually  shipped 
on  board,  and  that  which  she  would  have  earned  if  a 
full  ah4  complete  cargo  had  been  laden  on  board. 

Best  J.  I  am  entirely  of  the  same  <q)inion.  The 
stipulation  in  the  charter-party  is  not  that  the  owner 
should  receive,  and  the  freighter  put  on  board,  a  cargo 
equivalent  to  the  tonnage  described  in  the  charter- 
party;  but  that  the  one  should  xeceive  a  full  and  com- 
plete cargo,  not  exceeding  what  the  ship  was  capable 
of  receiving  with  safety,  and  that  the  oUier  should  put 
such  a  cargo  on  board.     Now  it  is  clear,  that  the 

freighter 
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fre^bter  wwM  be  entitled  to  recover  daioages  agaiaet        1819. 
the  owqer,  if  the  latter  had  refused  tp  receive  on  board       „ 
any  thing  le^  than  what  the  ahip  could  carry  with       amm 
safety ;  and  it  oecma  to  mef^  that  the  defendant,  nirho 
baa  covenanted  to  load  a  fi4l  and  complete  cargo^  is 
equally  liable  in  damages,  for  not  having  laden  such  a 
cargo  as  the  ship  could  safely  carry-    I  am,  therefore, 
of  opinion,  that  the  plaintiff  is  entitled  to  recover  the 
sun)  of  918/. 

Judgment  for  Plaintiff. 


Isaac  HaDOsmi  and  Another,  AasiKiiees  of  frednaday, 

April  28th. 

Ann  Bybrs  and  William  Bters,  Bankrupts, 
against  Brown  and  Another,  (a) 

^ROVERbyr  the  plainlifi  as  assignees  of  ^iuii^i  wheraaihip     * 

^nd  JVUIiam  Byer^  to  recover  the  ship  La^Uy^  ^'^i^"l^ 

The  conversion  by  the  defendants  was  alleged  in  the  fd^*^^^ 

time  of  the  assignees  since  the  bankruptcy.     The  cause  ^j^^^j^ 

was  tried  before  Jbbaen  J.  at  the  sittings  aftar  last  ^<^.^>  ^  >^p 

being  then  in 

J\im(y  tersi,  when  the  jury  found  a  verdict  for  the  tfaep<Htofx..-     • 
plautfiSs»  subject  to  the  (qi>ii^on  of  this  Court  upon  the  tr^er  wa*  not 

£p.11^»U>^  ^^^  .  ;  within  34  G.  3. 

feUowwgcase:  '  c68.*.i5„ 

In  the  month  of  (ktoier^  1816,  the  bankrupts  were  ^^^^f'^   . 
KMbt  owners  of  the  ship  Lat^by  of  the  port  of  Netxh  that  the  ti^sfor 

r»  _,.,,.  -.'  was  valid,  al- 

cartkt49>9»-T3fne»  and  which  ship  was  registered  in  tfiough  no  in- 
their  own  names.    The  ship,  on  the  30th  of  Oc^oi^,  ^STTAt" 
wi>#  cleared  ou»  for  a  voyage  to.  the  West  Indies^  and  J^^^  Held 
on  the  31st  of  that  month,  she  left  her  moorings  in  the  aiw  that  the 

non-complianca 

Thames^  and  proceeded  on  hei  voyage*  Whilst  she  was  with  7  and  s 
at  Grtwsends  she  was  stopped  by  the  defendants  until  ,  2udoe»  m 

avoid  the  tnma* 
(a)  This  case  was  argued  at  Serjeanit  Jnn» 

F  f  4  fV.  Byers, 
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^819.        W*  Byen^  who  acted  as  captain,  executed  a  deed  of 
assignment  of  the  ship  in  their  frvoar;  to  whom,  aa 

<i«am#  ship^s  brokers,  the  owners  were  then  indebted  in  the 
sum  of  2000/.,  or  thereabouts.  The  defisndants  thea 
had  the  ship's  register  in  their  hands^  and  when  die 
assignment  was  executed,  delivered  it  back  to  W*  Byers 
as  master  of  the  ship.  fV.  Byers  suled  from  Paris' 
mouth  with  the  ship  for  the  West  Indies  on  the  I8th  of 
November  following.  The  deed  was  duly  executed  by 
the  other  owner,  Ann  Byers^  on  the  ISth  of  November  bx 
the  same  year.  On  the  18th  day  of  the  same  montk 
of  November^  a  copy  of  the  deed  was  delivered  at  the 
'  custom-house  at  NeweasilMipon^Ijfne,  and  an  enti^ 
thereof  was  indorsed  on  the  oath  or  affidavit  on  which 
the  said  ship  had  been  there  registered*  On  the  22d 
oiJubf^  1817,  W.  %^s  returned  with  the  Langly  from 
the  West  Indies  to  the  river  Thames,  lie  defendants 
asked  him  for  the  ship's  papers,  to  get  her  rqported. 
He  gave  them  to  the  defendants,  induding.the  ship't 
register,  to  get  her  reported,  and  they  got  her  reported 
accordingly  in  the  same  manner  as  they  were  accna* 
tomed  to  report  all  their  own  ships.  On  the  same  day 
the  defendants  gave  W.  Byers  the  following  notice }  — 
«  By  virtue  of  the  proviso  for  that  purpose  contained 
in  a  certain  indenture  of  assignment,  bearing  date  the 
Slst  day  of  October^  181^  from  you  to  us,  of  the  shqp 
Longi^j  we  hereby  give  you  notice^  that  at  the  ex- 
piration of  two  months  from  the  date  hereof  we  shall 
proceed  to  sell  and  dispose  of  the  said  ship  for  the  pur- 
poses specified  in  the  indenture  of  assignment  Dated 
this  23d  day  oi  My^  1817.  Bichard  Bttnoh  Beiert 
Broom.  —  ToVLn.  Ann  Infers  siXidilAx.WiUiamByersJ^ 
^o  part  of  the  debt  to  them  had  then  been  paid.  On 
^e  99ine  day  a  notice  to  the  same  eflbct  was  sent  by 
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the  post,  addreued  to  Mrs.  Bjfers  at  South  Shields,  ner  1819. 
usual  place  of  r^idence.  The  defendants  immediately 
took  possession  of  the  ship,  and  have  continued  in  such 
possession  ever  since^  and  upon  a  demand  for  that  pur- 
pose^ refused  to  deliver  up  the  same  to  the  said  plain- 
tiffi.  On  the  25th  day  (^  Jufy,  1817,  an  indorsement 
of  the  transfer,  to  the  defendants  above  stated,  was 
made  at  the  custom-house  at  NewcasUe  upon  the  above 
8bq>'s  raster  hyJchnHaig,  the  derk  to  the  defend- 
ants, under  a  power  contained  in  the  deed  of  the  Sist 
October,  1816.  A  commission  of  bankrupt  issued  against 
Ann  Bjfers  and  WiOiam  Bjfers  on  the  9th  day  otjugust, 
1817 ;  and  an  assignment  of  their  estate  and  eflfects  to 
the  said  Plaintiffi  was,  on  the  23d  day  of  August,  1817, 
executed  by  the  major  part  of  the  commissioners  named 
in  the  commission. 

PuUer,  for  the  plaintiffi.  The  ship  having  been  sold 
to  an  owner  resident  in  London,  that  became  the  port 
to  which  she  belonged,  and  the  transfer  having  been 
made  while  she  was  yet  in  the  Thames,  it  was  not  a 
ease  within  the  1 6th  section  of  the  34  G.  3.  c.  68.,  and 
therefore^  under  that  act,  there  ought  to  have  been  an 
indorsement  on  the  certificate  in  the  manner  pointed 
out  in  the  15th  section.  Assuming,  however,  that  New* 
easUe  was  the  port  to  which  she  belonged,  then,  under ' 
Stat,  of  the  7  ft  8  ^.  3.  c.  22.  s.  21.,  she  ought,  upon 
the  transfer  of  the  property  to  another  port,  to  have 
been  rej^tered  de  novo,  and  the  requisites,  therefore^ 
of  neith^  act  having  been  complied  with,  the  property 
did  not  pass  by  the  assignment.  And  he  referred  to  the 
opinions  delivered  by  Mansfield  C.  J.  and  Heath  J.  in 
ffubbard  v.  Johnstone,  (a) 

(a)  5  TawU.  177.       , 

Campbell, 


BiAWir. 
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'  1819.  Campbielk  QUitrB»  wm  stepped  by  tb«  OmrL 

9ffmu  A  WOT?  &  J[«    I  am  «l«arljr  Qf  ^ifHniaiiy  4biitp  luider 

the  ciirqa«n9tiui«9ib  aU  hm  h^n^ioM  ^espoeiiiig this 
ship  wbjiQh  the  diftymi'  aols  of  parliament  le^ufe. 
A^nflAitW  tliat  thia  waa  a  ces^  wHbm  the  statute  of 
fViUpaJth  stiU  this  w<hM  no^  h^?e  \m^  a  i^wi  convej^ 
>pcci;fQrtbeS4Cr«i3,l9the&r«t  sti^iit^  vhieh  rei^i^K 
void  the  eeny^noea  of  i4iip%  if  made  ooirtwy  to  the 
provia)onaQfthatact»  The  IStbseotioD  pf  thai  statute 
applies  to  the  altier»|io»  of  p9Cfi€»ty  ip  the  port  to 
which  the  vessel  belonga ;  here  Newoattie  leaa  the  ship's 
port»  and  the  alteration  of  property  took  place  iu  Zan- 
d0n»  This  caae^  therefore^  does  uol  &11  withk  thai 
section }  and  the  16di  aectiany  which  apphea  to  an  al- 
teration of  property  in  vessels  absent  firooa  the  port  to 
whidi  they  belongs  directs  that  the  indorsement  diall 
be  made  within  ten  days  after  the  return  of  the  ship 
to  such  port.  Now,  herej^  the  ship  never  did  return  to 
Newcasll€f  and  consequently  no  opportunity  has  oc- 
curred of  complying  with  the  requisites  of  that  act  of 
parliament.  I  am^  therefore,  of  opinioUt  that  as  no  act 
of  parliament  has  rendered  this  conveyance  null  and 
void,  that  the  property  thereby  passed,  and  consequently 
that  there  must  be  judgment  for  the  defendants. 

Judgment  fpr  IMeodaatA. 
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Pepptn  and  Others  against  Cooper,  (a)'       J^^" 
T^£3T  OD  bond,  dated  18tb  Decenfifr,   181?,  io   a  bond,  with 

-»^     ,  1  i*  .        ^  ..     ,  one  8urrty  only, 

ihe  peoaitj  of  10002.     D^eodl^t  craved  oyer  takenbyoom- 

of  the  bondi  which  appeared  to  be  a  boiid  by  ^imty  tum  w^a  Um 

JF«rr«iaiMlH<iii»Coqp£rtothe  pJaintcfi  thereinde-  fi^.ViS^' 

scribed,  as  three  of  the  opiomiwooerR  fiwr  puttiag  in  *^^i^^]fi 

execution  the  sereral  act9  of  perliament  rdating  to  the  cdUector  under 

tnet  ect  oi  inu^ 

kad*taK,  fto*  and  the  condition  of  the  bond,  after  ro^  liament  is  an 
citing  that  Hmtry  Warren  and  G.  Bepper  had  been  ^  thereforo, 
didy  q)pointed  ^dUe^tor^  of  the  rates  and  assessments  "S^^^^ 
upon  the  parish  of  jS^  Am^  Kem^  in  the  county  of  ^'^l^^,^ 
fibrruk  and  that  a  duplicate  of  such  assessments,  to*  «<>  be  collector 

^  .  ^^  under  theact, 

gedier   ynfSx  a  warrant  appointing  the    said  fihmy  was  conditioned 
JVarrm  and  G.  Pepper  to  coUeol  the  sapie^  had  b^a  lection  by  ir.r. 
delivered  to  them,  was,  that  if  the  said  Henty  War^  dntiMaTSi 
rm  should  from  dpie  to  time,  and  at  att  times  Here-  f^^^^ 
<^^  wdl  and  faithfully  collect,  as  well  all  and  every   ^^^^^^ 
the  sura  and  sums  of  money  in  the  said  assessm^its  re-  ^^  <>"®  y^^ 

*  was  a  oompli- 

spectively  charged  and  specified,  as  also  all  and  ev«ry  ance  with  the 
such  other  rates,  taxes,  charges,  duties,  and  assessments  bond. 
which  then  were,  or  should  or  might,  at  any  time  there-  it^^^^S^ 
i^ier,  berated,  taxed,  chaiTged,  assessed,  or  imposed  iJebo^Srt^ 
upon  the  said  parish,  or  the  inhabitants  thereof  and  for  ^'  ir.  and  G.i\ 

virQe  both  ap* 

the  levying  or  collecting  of  ^ich  any  duplicates  or  pointed  coUect- 
wrarrants  diould  be  delivered  by  the  commissioners  fo  ^  sn^bond, 
Henfy  Warren^  and    should  well  and  truly  pay  the  S^^ISLST 


same  to  the  reoeiver*ffeneral  of  the  taxes,  rates,  and  ^.  ^'  ^'  ^^y^ 

®  »         — »  might  be  put  in 

duties,  ibr  the  time  being,  within  sudi  time  and  in  such  wit  against  the 

,  . ,  ^    t  1.  ,  ,    surety  without 

manner  as  the  said  acts  or  any  of  them  directed,  and  first  selling  the 

goods  of  G.  P. 
(rt  T\m  caac  wa&argned  •!  SaynuU^  Jntu  JLl^  ^<!C*m^  ■ 

also 
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IS  19.        alio  should,  when  thereunto  required,  give  and  render 
unto  the  commissioners  for  putting  the  acts  into  execu^ 


<vaM#  tion  in  the  county  of  Sumfi  a  ti^ue  account  of  all  such 
sums  of  money  as  he  the  said  Henry  Warren  should 
have  collected  and  received  by  virtue  of  any  such  a»- 
seisments,  and  should  fiiithiully  pay  and  deliver  the 
same^  together  with  all  such  assessments  which  should 
be  then  in  his  hands,  unto  the  commissioners,  then  the 
said  obligation  to  be  void,  otherwise  to  remain  in  full 
force.  The  Defendant  then  pleaded,  first,  non  est 
factum;  secondly,  that  the  writing  obligatory  was  not 
nor  IS  a  security  taken  in  pursuance  of  the  statute  in 
that  case  made  and  provided,  by  a  joint  and  several 
bond,  with  two  9uretie$  at  the  least,  and  with  a  con- 
dition to  the  effect  in  the  said  statute  mentioned; 
thirdly,  performance  of  the  condition  by  Warren  gea»' 
rally;  fourthly,  performance  of  the  said  condition,  by 
Warren^  far  the  space  tfone  year  from,  the  time  ef  his 
being  so  returned^  nominated,  and  appointed  as  collector. 
^rhe  fifth  plea  stated,  that  Warren  was  so  returned,  no- 
mmated,  and  appointed  such  collector,  as  in  the  con- 
dition mentioned,  for  a  certain  time,  to  wit,  for  die 
space  of  one  year,  commencing  on  the  22d  August, 
1812,  and  then  pleaded  performance  of  the  condition 
for  that  year.  The  sixth  plea  stated,  that  before  and 
at  the  time  of  the  comi^encement  of  the  action,  there 
,  were  goods  ahd  chattels  of  Henry  Warren,  which  had 
not  been  iold  by  virtue  of  the  several  directions  and 
powers  given  to  the  respective  commisBioners,  by  the 
statute  in  that  case  made  and  provided:  the  seventh 
plea  was  like  the  sixth,  except  that  it  applied  to  the 
goods  of  George  Pepper. 

The  plaintift  joined  issue  upon  the  first  plea,  and 
demurred  to  the  second ;  and  as  to  the  third  plea,  the 

plaintifi 
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plaintiffi  replied  that.  Warren  did  not  perform  the  con*        1819; 
dition  of  the  bondf  and  assigned  breaches  in  the  rqpli-        ^ZT* 
cation,'  To  the  fourth  and  fifth  plea  there  was  a  general  ,     «vi^inMt 
demurrer.    As  to  the  sixth  plea,  plaintiff's  replied  that 
there  were  not  any  goods  and  chattels  of  Warreri%  su& 
ficient  to  satisfy  the  deficiency  for  which  the  bond  had 
been  put  in  suit,  and  upon  this  issue  was  joined.    To 
the  seventh  plea  there  was  a  general  demurrer.    The 
defendant  joined  in  demurrer  to  the  stecond,  fourth, 
fifth,  and  seventh  pleas. 

Campbell^  in  support  of  the  demurrer.  The  seeond 
plea  is  bad,  because  the  act  of  the  4SG.8.  r.99^  is 
merely  directory,  and  not  imperative  on  the  commi»- 
sioners  to  take  a  bond  with  two  sureties.  The  13th 
section  enacts,  <^  That  such  persons  as  shall  be  pre* 
sented  to  the  commissioners,  as  before  directed,  to  be  coU'  ^ 
lectors  shall,  if  required  so  to  do,  give  good  and  sufficient 
security  to  any  two  or  more  of  such  commissioners, 
equal  to  the  amount  of  the  whole  duty  to  be  collected 
in  each  district,  for  their  ddy  paying  the  money  that 
comes  to  their  hands,  &c.,  which  security  the  conmiis- 
sioners  are  hereby  required  to  take^  by  a  joint  aiid 
s^Teral  bond,  with  two  sureties,  at  the  least;  and  on 
&ilure  of  the  persons  so  first  named  to  be  collectors 
'  giving  such  security,  if  required,  the  commissioners  are 
authorised  to  appomt  any  other  perscm  who  can  give 
such  security  residmg  within  the'  district;  and  if  no 
person  can  be  found  within  such  district  willing  or  able 
to  give  such  security,  the  persons  who  are  first  pre- 
sented to  the  commissioners,  as  before  directed,  shall  be 
collectors."  As  fisir  as  this  section  of  the  act  goes,  it  is 
entirely  in  the  discretion  of  the  commissioners  whether 

they 
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1819.        thej  will  take  any  bond  at  all?  and  there  k  no  other 
clauae  in  the  act  whidi  oipresdy  renders  void  sudi 
bonday  if  not  takcki  in  the  finrto  prescribed.    Indeed,  if 
the  oonstmcdon  oootended  for  wereio  pieYail,  the  bond 
#ould  be  Toid,  if  not  taken  to  the  amoancof  the  whole 
duty,  for  that  is  part  of  the  directions  of  the  act.    Be- 
Mdes,  lliis  Absurd  consequence,  too,  wcaiid  Ibliow,  tliat 
the  commissieners  would  be  bound  to  nject  a  person 
who  couid  find  one  surety,  akhough  thef  might  appomt 
a  collector  who  could  find  none;  for  by  the  latter  part 
of  the  section,  they  are  authorised,  if  no  person  can  be 
fimnd  in  the  disCrict  capable  of  firing  the  required 
security,  to  appoint  the  original  collectors  witfioiit  any 
security  «t  aU.      The  only  ibeiance  where  the  act 
makes  it  imperatife    on  the  commlssioDen  to  take 
security  at  ell  fi[t)m  llie  collectors)  is  where  it  is  required 
by  the  inhabitants  of  die  district,  and  that  is  expressly 
provided  for  by  the  14th  section ;  but  even  in  that  case, 
the  form  of  the  security  is  not  prescribed.    The  fourth 
plea  is  bad;  because  it  does  not  allege  theoCBoeof 
ooUector  to  be  an  annual  office,  nor  that  the  collector 
was  appointed  for  a  year,  nor  tiiat  the  bond  was  given 
as  security  for  the  due  performance  of  the  office  for  a 
year.     The  fifth  plea,  too,  contains  no  allegation  that 
this  was  an  annual  office  at  the  time  the  bond  was  exe- 
cuted, nor  that   the  appointment  for   the  one  year 
mentioned  in  that  plea,  was  the  appointment  in  respect 
of  which  the  bond  was  given ;  nor  is  there  any  allegation 
that  the  bond  was  given  as  a  security  for  the  perform- 
ance of  the  duties  of  the  office  by  Warren^  during  the 
year.      In  all  the  cases  which  have  been  decided  upon 
this  subject,   it  has  either  been  alleged  in  pleading,  or 
admitted  upon  the  record,  that  tibe  office  of  collector 
II  was 
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Wis  an  aimuarofim  In  tbe  Wmrden  of  SL  Saoiom^i^  181$». 
Att^toorit  V.  Bbttock  {a\  the  replication  admitted  the  Ji^ 
office  to  be  an  annual  office.     In  tbe  Uverpod  Water        H<'^^ 

CoopcA. 

Work$  u  Atkimcm  {b\  the  condition  of  the  bood  recited 
that  tbe  defendant  had  agt^ed  to  collect  the  rerennes  for 
tweiye  months*  In  Has$dl  v.  Long  {e)^  the  plea  stated 
that  the  office  was  aitt  annual  office^  and  that  the  coU 
lector  held  the  office  for  the  then  current  year,  and  that 
the  bond  was  made  to  secure  the  payment  of  money 
collected  by  him  during  that  current  year.  And 
Curing  V.  ChaUclend  {d)  is  a  stroi^g  authority  in  favour 
of  the  plaintiffi  The  bond  in  that  case  was  founded 
upon  a  similar  act  of  parliament;  and  the  Court  held 
that  the  office  was  not  necessarUy  an  annual  office^  and 
that  the  obligation  was  to  be  taken  for  so  long  as  the 
office  might  continue.  The  seventh  plea  is  clearly  bad ; 
because  the  collector,  whose  goods  are  to  be  sold  be- 
fore proceedings  be  had  upon  the  bond  a£»inst  the 
surety^  is  the  collector  who  has  made  default.  The 
goods  of  the  collector  cannot  be  seized  until  be  had 
made  default;  and  non  constat  that  Pepper  has  made 
de&ult. 

Chitty  contra.  The  act  of  parliament  has  imposed  a 
doty  on  these  commissioners  which  they  must  strictly 
perform,  in  the  manner  prescribed  by  the  act.  They 
are  authorised  by  tlie  13th  section  to  take  a  bond  with 
two  sureties,  at  the  least.  They  have  not  pursued  the** 
powers  so  given  to  them,  and  therefore  the  instrument 
is  void.  [He  was  then  proceeding  to  support  the  fifth 
plea,  but  the  Court  intimated  an  opinion  that  the  office 

(o)  S  Jtos.  t  P^*  N.  R.  175.  {b)  6  £atf,  507. 

(c)  2  MiMie  t  Sdw.  363.  \d)  3 Maule i  Sdw.  502, 

was 


Cbamu 
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1819.        was  an  animal  oflStoe^  and  directed  him  to  jteooeed  to  the 

other  point]    The  aa  ezprenly  directs,  that  the  bond 

QgdiHti  shall  not  be  put  in  suit  while  the  lands  and  goods  of  the 
collector  or  collectors  are  unsold.  Nowt  here  it  ^>peara 
that  I^ipper  is  a  collector  under  the  act,  and  conse- 
quently before  the  sale  of  his  goods^  as  wdl  as  those 
of  Warren^  the  bond  cannot  be  put  in  suit. 

Abj^oIt  C  J.  Upon  a  review  of  the  difieroit  enact-" 
ments  of  this  statute,  I  am  of  opinion  that  this  bond, 
although  taken  with  one  surety  only,  is  good  and  valid. 
The  15th  section  of  the  act  is  not  imperative  on,  but 
only  directory  to,  the  commissioners.  It  leaves  it  as  a 
matter  entirely  in  their  discretion  whether  they  will 
take  any  bond  at  all ;  and  if  the  collectors  orijpnally 
named  by  the  assessors  are  unable  to  give  the  securi^ 
required,  the  ONnmissioners  are  authorised  to  appcnnt 
other  persons  who  are  able  to  give  such  security;  and 
if  none  such  can  be  found  within  the  district,  the  col- 
lectors originally  nominated  (although  unable  to  give 
secttriQr)  are  to  be  appointed.  There  is  one  case^  there- 
fore^ where  the  act  is  imperative  on  the  commissioner^ 
to  a[q3Qint  collectors  unable  to  give  the  required  security. 
The  14th  section  provides,  that  if  the  inhabitants  re- 
quire security  to  be  taken,  and  name  persons  willing  to 
give  security,  the  commissioners  shall  appdnt  siich  per- 
sons to  be  colleetoors;  that  section  of  the  act,  therefore, 
contemplates  the  possibility  of  an  appointment  of  collec- 
tors by  the  commissioners  without  any  security  at  alL 
This  does  not  appear,  from  any  thing  alleged  in  the 
pleadings,  to.be  a  case  falling  within  that  section  of  the 
act.  Inasmuch,  therefore^  as  the  act  does  not  expressly 
.  avoid  a  bond  taken  with  one  surety,  and  as  the  legblature 
IS  not 


Cooni* 
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not  only  authorises,  but  compels  the  commissioners  to  1819« 

appoint  collectors  who  cannot  give  security,  I  am  of        ^ZZZT 
opinion  that  this  bond  is  a  good  bond;  and,  therefore,        ^^ 
that  upon  the  second  plea,  (which  is  founded  upon  the 
assumption  that  this  is  a  void  bond,)  there  should  be 
judgment  for  the  plaintiff.      Upon  the  second  point,  I 
am  of  opinion,  that  the  condition  of  the  bond  b  satis- 
fied by  the  &ithful  collection  of  rates  and  duties  for  the 
space  of  one  year.      It  is  true,  that  the  words,  **at  all 
times  hereafter,''  in  the  condition  of  the  bond,  would, 
taken  by  themselves,  extend  the  liability  of  the  surety 
beyond  that  period.     But  these  words  must  be  con« 
strued  with  reference  to  the  recital,  and  to  the  nature 
of  the  appointment  there  mentioned;  and  the  recital  is, 
that  Warrefiy  together  with  Pepper^  had  been  appointed 
collectors  under  the  said  act  of  parliament     Now,  the 
nature  and  duration  of  that  office  must  be  learnt  from 
the  act  of  parliament  itself;  for  if  the  statute  make  it  an 
annual  office,  it  is  unnecessary  to  state  that  fact,  either  in 
the  bond  or  in  pleading.  Now,  by  the  act,  the  commission- 
ers  are  to  appoint  to  this  office  two  persons  annually  re- 
turned to  them  by  the  assessors :  the  office  of  assessor,  as 
well  as  that  of  clerk  to  the  commissioners,  continuing 
only  for  one  year.  The  office,  tlierefore,  of  collector,  who 
is  to  be  annually  returned  to  the  commissioners  by  officers 
annually  appointed  by  them,  must  itself  be  annual.    I 
think,  therefore,  that  it  was  the  intention  of  the  parties  to 
this  bond  that  the  obUgation  should  only  be  co-extensive 
with  the  duties  to  be  performed,  and  that  the  fifth  plea 
is  sufficient.      As  to  the  last  point,   I  am  clearly  of 
opinion  that  this  bond  might  be  put  in  suit  without 
selling  the  goods  of  Pf^^,  who,  in  this  case,  lyasa 
Vol.  II.  Gg  mere 
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1819«        mere  surety ;  for,  although  it  appears  upon  the  face  of 
p^  the  bond  that  be  is  a  collector  also,  still  he  is  not  the 

j^c^  collector  contemplated  by  the  act  of  parliament,  whose 
lands  and  goods  must  be  sold  before  proceedings  are 
bad  upon  the  bond  against  the  surety.  I  am  therefore 
of  opinion  that  there  must  be  judgment  for  the  plaintiff 
on  the  second  and  the  seirenth  pleas,  and  for  the  defend- 
ant on  the  fifth  plea. 

Batlbt  J.  I  am  of  the  same  opinion.  The  va* 
lidity  of  the  second  plea  depends  on  the  question,  wlie* 
ther  it  be  imperative  on  the  commissioners  to  take  a 
bond  with  two  sureties,  and  referring  to  the  protisions 
pf  the  act,  which  direct  security  to  be  taken,  it  seems  to 
me  that  it  is  not,  in  every  case,  requisite  that  a  bond 
should  be  taken  with  two  sureties.  By  the  ninth  sec- 
tion, the  assessors  are  to  return  the  names  of  two 
persons  to  be  appointed  collectors  by  the  commis* 
sioners.  The  thirteenth  section  then  enacts,  <<  that  such 
persons  shall,  if  required,  give  security  which  the  com* 
missioners  are  authorised  to  take  in  a  bond  with  two 
sureties  at  the  least,  and  if  the  parties  so  nominated  by 
the  assessors  be  unable  to  give  the  required  security, 
the  commissioners  may  appoint  others  who  can  give 
security ;  but  if  no  person  can  be  found  in  the 
district,  who  can  give  such  security,  then  those  ori- 
ginally nominated  by  the  assessors,  and  who  could  not 
give  the  required  security,  may  be  appointed."  Here, 
therefore,  is  a  case  where  the  commissioners  may  ap- 
point collectors  who  cannot  givd  the  required  security, 
and  can  it  be  contended  that  if  the  party  nominated  io 
such  a  case  could  not  procure  two  sureties,  that  the 

OOID* 
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commissioners  would  not  be  justified  in  taking  a  bond  1819* 
with  one,  and  that  such  a  bond  would  be  void  ?  The 
fourteenth  section  then  provides  that  the  inhabitants  of 
the  parish  may  require  security  to  be  taken,  and  may 
name  persons  willing  to  give  such  security;  and  perhaps 
such  security*  if  taken  by  the  commissioners,  should  be 
taken  in  the  form  prescribed  in  the  thirteenth  section. 
I^  therefore^  the  persons  originally  returned  by  the  as- 
wmon  are  reqttircd  in  the  first  instance  to  give  security^ 
or  if  in  default  thereof  the  commissioners  or  inhabitants 
of  (he  parish  appoint  or  name  others,  it  may  be  con-^ 
tended  that  a  bond  must  be  taken  with  two  sureties. 
But  there  is  nothing  on  these  pleadings  to  shew  tha); 
the  appointment  in  question  came  within  any  of  these 
classes;  and  if  not,  the  act  does  not  absolutely  avoid  a 
bond  taken  with  one  surety.  Upon  the  second  point,  I 
am  quite  clear  upon  this  act  of  parliament  that  the 
office  of  collector  is  an  annual  office^  and  that  the  bond 
being  taken  under  the  act,  the  liability  can  atily  h$ 
co-extensive  with  the  duty  required  to  be  perfol'med* 
I  do  not  mean  to  say  that  a  bond  for  a  longer  period 
wouki  be  absolutely  void;  but  merely  that  th^re  ought 
to  be  very  strong  words  to  shew  that  clearly  to  be  the 
intention.  By  the  act,  the  commissioners  are  to  meet 
yearly  to  appoint  assessorsyor  a  gear^  and  the  Assessors 
are  to  nt>minate  persons  to  be  collebtors.  Now,  as  the 
assessors  themselves  are  annual  officers,  and  ore  an- 
nually to  return  the  names  of  persons  to  be  coIlectofSi 
the  l^islature  must  huve  intended  the  duty  of  collector 
to  continue  only  for  one  ytan  I  therefore  think  that 
the  fifth  plea  is  a  good  pleOf  and  that  being  so|  it  Is 
unnecessary  to  pronounce  any  judgment  on  the  seventh 
Og  2  plea; 
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1819*        p]ca;  but  I  endrdy  agree  with  my  Lord  Chief  Justioe 
that  that  plea  cannot  be  supported. 

HoLROYD  J.  I  am  also  of  opinion,  that  this  bond 
is  not  void  for  want  of  two  sureties.  The  thirteenth 
section  of  the  act  gives  to  the  commissioners  an  authority 
to  take  one  with  two  sureties,  but  it  is  not  oompulsoiy 
on  them  so  to  do,  except  in  the  case  contemplated  by 
the  fourteenth  section.  I  also  agree  with  my  Lord  and 
my  Brother  Baylet/f  that  this  is  an  annual  office^  and  that 
the  fact  of  the  collector  having  faithfiilly  performed  his 
duty  for  one  year,  is  a  sufficient  compliance  with  the  con* 
dition  of  the  bond.  Upon  the  third  point,  lalsb  think  that 
this  bond  may  be  put  in  suit  against  the  surety,  although 
it  may  happen  that  another  person  has  been  jointly  ap- 
pointed a  collector,  without  first  selling  the  lands  and 
goods  of  that  person;  for  the  collector,  contemplated  by 
the  act,  whose  goods  are  to  be  sold  previously  to  the 
bond  being  put  in  suit,  is  the  collector  who  has  made 
defisiult. 

Best  J.  I  agree  with  the  rest  of  the  Court,  that  this 
is  a  good  and  valid  bond.  The  act  does  not,  in  ex- 
press terms,  make  void  a  bond  taken  with  one  surety 
only.  In  the  case  of  a  bail-bond,  it  is  tlie  dut^  of  the 
sheriff  tjp  take  sufficient  sureties,  yet  the  bond  is 
not  void  if  he  take  only  one;  and  in  Attsien  v. 
Hcnoard  (a),  the  Court  of  Common  Pleas  held  a 
replevin-bond  taken  with  one  surety,  not  to  be  void, 
although  it  was  the  duty  of  the  sheriff  to  take  two. 
The  principle  that  appears  to  have  governed  the  de- 
cision in  that  case  applies  to  the  present  With  respect 
»  ■ 

(a)  8j|ar.952. 

to 
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to  the  second  questioD,  I  entirely  agree  with  the  rest..  1819.' 

of  the  Court,  that  thb  is  an  annual  o£Sce :  the  case  of  -  —  . 

.  .  PkFFlH 

HasseU  v.  Lang  is  precisely  in  point.  agamtt 


CoorxB. 


Judgment  for  the  Defendant  on  the  fifth 
plea,  and  for  the  Plaintiff  on  the  second 
and  the  seventh. 


Doe,  on  the  Demise  of  John  Baldwin  and  ^ 
Elizabeth  his  Wife,  against  Thomas  Raw- 
ding  and  Elizabeth  his  Wife,  (a) 

TT  JECTMENT  tried  at  the  last  Midsummer  assizes   One  denied 
for  the  county  of  Ldncolnj  when  a  verdict  was   ter,  then  under 


entered  for  the  lessors  of  the  plaintiff,  subject  to  the  J^fceTendlf 

opinion  of  the  Court,  on  the  following  case :  J*  ^*^of^^ 

JFiUiam  WeOsy  of  Spalding^  died  in  January^  1808,  if»p*  «™f^- 

^  ^  ned  and  with- 

leaving  his  wife,  Elizabeth^   since  married  to  Thomas  out  leaving 

Bawdingj  the  defendant,  and  an  only  daughter  Mary  ^hen  to  bis  wife 

WeUs^  and  by  will  devised  his  property  as  follows :  "  I  ^^ter  mi»^ 

give  and  devise'  unto  my  affectionate  wife,  Elizabetk  ™4j°J?^** 

JVellSy  one  undivided  moiety  or  equal  half  part  of  all  of  21  ym. 


and  every  my  messuages,  cottages,  lands,  tenements,   i>ut  left  her 

hufband  tur- 

and  hereditaments  whatsoever  and  wheresoever,  with  ihnngher', 

their  and  every  of  their  appurtenances,  to  hold  the  aevise  orer  did 

same  unto  my  said  wife  and  her  asssigns,   for   and  ^j,  ^^  ^^J^ 

daring  the  term  of  her   natural  life,   charged   and  ^^1^^^ 

chargeable  nevertheless,  to  and  with  a  certain  weekly  depend  on  the 

happening  oi^ 

payment  unto  my  mother  Sarah  Wells^   of  Helpston^  the  three  erenti, 

widow,  for  and  during  the  term  of  her  natural  life ;  and  dyi^  under    ' 

firom  and  immediately  after  the  decease  of  my  said  wife,  n^^d'ajdng 

I  give  and  devise  the  same,  subject  as  aforesaid,  unto  ^^l^J!P 

(a)  This  case  wai  uguod  tt  JSefTftvUi*  ijm« 

GgS  m$ 


tumuim. 


4«r  CASES  IN  EASTER  TERM 

ISlfti        aij  daughter,  Maty  Wells^  and  all  and  every  other  .the 
""^r*"        child  and  children  which  I  shall  hare  at  the  time  of  my 
ojoiPtjc        deceabe,  or  which  shall  be  born  m  dae  time  afterwards, 
and  to  her  or  their  heirs  and  assigns  for  ever;  also  I 
give  and  devise  unto  my  said  daughter,  Mary  WeUs^ 
and  such  other  child  or  children  which  I  shall  leaver 
or  which  shall  be  bom  as  aforesaid,  the  other  undivided 
moiety  or  equal  half-part  of  all  and  every  my  said 
messuages,  cottages,  lands,  tenements^  and  heredita* 
ments  whatsoever,  and  wheresoever,   with  tbrir  and 
every  of  their  rights,  members,  and  appurtenances: 
to  hold  the  same  unto  my  said  daughter  Mary  JFells, 
and  such  other  child  or  children  which  I  shall  leav^ 
or  which  shnll  be  bom  as  aforesaid,  and  to  her  or  their 
heirs  and  assigns  for  ever,  subject  and  chargeable^  ne- 
vertheless, to  and  with  the  same  weekly  payment  unto 
my  said  mother,  Sarah  IVeUs^  during  the  term  of  her 
natural  life;  but  in  case  n^  said  daughter^  Mary  Well^ 
and  such  other  children  as  aforesaid^  shall  die  under  the 
age  of  twenty-one  yearsj  unmarried^  and  without  lan^ 
issucy  then  and  in  such  case  I  give  and  devise  the  en- 
tirety of  all  and  every  my  said  messuages,  cottages, 
lands,  tenements,  and  hereditaments,  from  and  after 
the  decease   of  my  said  daughter  Mary^  and  such 
other  children  as  aforesaid,  unto  my  said  wife,  Eliza'- 
leth  WcUsj  her  heirs  and  assigns  for  ever;  also  I  give 
and  bequeath  unto  my  said  wife  and  daughter,  Mary 
IVcllsy  all  and  singular  my  household  goods  and  furni- 
ture, during  their  joint  natural  lives;  and  after  the 
decease  of  my  said  wife,  I  give  the  same  unto  my  said 
daughter,  for  her  own  use :  and  all  the  rest^  residue, 
and  remainder  of  my  goods,  chattels,  personal  estate 
and  eflfects  wlwttsofver  and  wherasoavori  I  give  to  < 
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tain  trustees,  in  tfust^  to  sell,  and  reasonably  to  apply 
the  net  monies  arising  therefrom  in  paying  my  simple 
contract  debts ;  and  then  to  pay  off  (he  mortgage  aflfect-  ^^ 
ing  my  real  estate :  but  in  case  there  diall  be  more  than 
sufficient  to  pay  off  and  discharge  the  same^  then,  in 
trust,  to  pay  such  residue  unto  my  said  wife^  to  and  ht 
her  own  use ;  and  I  do  hereby  appoint  my  said  wif% 
Elixabeih  fVeUsj  sole  executrix  of  this  my  will."  On 
the  death  of  the  testator,  Mary  Wellt  became  seised  of 
the  moiety  bequeathed  to  her,  and  in  FAruanfj  1817# 
married  JV.  Goodwirtj  and  died  under  the  age  of 
twenty-one  years,  and  without  issuer  in  the  following 
Sefiember;  Elizabeth  Baldwin  is  heir  at  law  of  JUU^y 
Gooimn. 

Marriott^  for  the  plaintiff.    The  question  here  turns 
upon  the  construction  of  the  devise  oyer ;  the  words  ef 
which  are^    <^  that   in   case  his  daughter  die  undor 
twenty-one,    unmarried,    and    without    issue."      The 
daughter  has  died  under  twenty-one,  aiid  without  issv^ 
but  she  was  a  married  woman,  and  has  left  a  husband  • 
surviving  her.     By  the  terms  of  the  will,  the  devise 
over  is  to  take  effect  upon  the  happening  of  three 
things ;  the  death  of  the  daughter  under  twenty-one^ 
ber  death  under  twenty-one  without  being  marriedi 
and  her  death  under  that  age  without  issue.     Two. 
only  pf  these  events  have  happened,  and  therefore  the 
estate  does  not  pass  by  the  devise  oven  This  very  point 
was  decided  by  this  Court,  in  the  case  of  Doe  v< 
Cooke  (a),  where  all  the  former  authorities  were  con- 
ftidered.    There  the  words  of  the  devise  over  were^ 
^  in  case  Thomas  Cooke  shall  die  an  infant,  unmarricdy 

(a)  7£ailb869, 

Og  4  and 
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1819.  and  without  issue."  There  T.  Cooke  attained  the  age 
"""*"  of  twenty-one  years  and  married,  but  died  without 
ogeinst  having  issue;  and  it  was  held,  that  the  devise  over  de- 
pended upon  one  contingency,  viz.  T.  Cookih  dying 
an  infantf  attended  with  two  quidifications,  viz.  his 
dying  without  leaving  a  wife  surviving  him,  or  dying 
childless;  and  that  the  devise  over  could  only  take 
efiect  in  case  T.  Cooke  died  in  his  minority,  leaving 
neither  wife  nor  child;  that  it  Med,  T.Cooke  having 
attained  twen^-one^  and  married  before  his  death ;  and 
Doe  V.  Jessop  (a),  is  an  authority  in  support  of 
«  the  same  principle.  There  the  devise  was  to  il.  in 
fee,  and  if  he  died  under  twenty-one  and  without  issue, 
it  was  to  go  over ;  A.  attained  twen^-one^  but  died 
without  issue.  It  was  held,  that  the  devise  over  did 
not  take  effect,  as  it  was  made  to  depend  upon  the 
happening  of  both  events ;  first,  A.^s  dying  under 
twenty-one ;  secondly,  his  dying  vrithout  issue. 

Sugderiy  contra.  This  will  must  be'  construed  so  as  to 
'  eflfectuate  the  general  intention  of  the  testator,  to  be  col- 
lected irom  the  will  itself.  Now  the  testator's  daughter 
and  her  issue  appear  to  have  been  the  first  objects  of 
his  care.  He  devises  to  her  a  fee ;  and  if  she  attains 
twenty-one,  she  has  the  power  of  disposing  of  that  fee; 
if  she  dies  under  twenty-one  and  leaves  issue,  her  issue 
are  to  take.  The  wife  seems  to  have  been  the  nest 
object  of  the  testator's  care ;  and  the  intention  appears 
manifest  that  she  should  be  preferred  to  his  collateral 
relations.  Yet,  construing  the  devise  over,  as  con- 
tended for  on  the  part  of  the  plaintifi^  the  collateral 
Yektions  will  be  preferred  to  the  wife.    It  could  not 

(a)  lStSa$t,S»^ 

have 
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have  been  the  intetitioii  of  the  testator  that  the  mere  1819. 
circumstance  of  her  leaying  a  husband  surviving  her,  ■■ 
should  have  the  effect  of  continuing  the  fee  in  the  ag^nsi 
daughter,  for  that  would  confer  no  benefit  whatever  on 
her  and  her  issue^  for  whom  it  was  his  object  in  the 
first  instance  to  provide.  \Bayley  J.  The  daughter 
might  be  materially  benefited ;  for  in  such  a  case  she 
might,  by  obtaining  a  writ  of  privy  seal,  be  enabled  to 
settle  her  estate  upon  her  husband,  and  thus  advance 
herself  in  marriage.]  It  cannot  be  supposed  that  this 
testator  could  have  contemplated  such  a  mode  of  pro- 
viding for  his  daughter's  husband.  It  is  not  practiced 
at  the  present  day,  and  it  may  be  even  doubtfiil  whether 
the  application  would  succeed.  It  is  impossible,  there- 
fore, to  construe  this  will  with  reference  to  such  an 
obsolete  practice.  The  difficulty .  in  this  case  arises 
from  the  word  *^  unmarried,"  in  the  devise  over.  If 
the  words  had  been  only  <<  under  agej  and  without 
lawful  issue,"  there  would  have  been  no  question 
whatever.  The  word  unmarried^  however,  in  point  of 
l^al  construction,  means  <<  never  having  been  married 
at  all,"  and  that  meaning  is  fully  expressed  by  the  tes- 
tator,  by  the  words  <<  without  lawful  issue^"  because 
there  could  be  no  lawful  issue  without  his  daughter 
having  been  married  at  all.  The  word  unmarried^ 
therefore,  here,  is  a  useless,  nugatory  word,  and  may 
be  rejected ;  or,  without  rejecting  that  word^  but  taking 
it  in  its  legal  sense,  and  substituting  the  word  or  for  am/, 
the  clause  may  be  read  thus»  If  my  daughter  die  under 
twenty;one,  without  having  been  married  at  all, .  or 
having  been  married  without  leaving  issue.  Goshawie  v. 
Chiggel  {a\  and  Frandingham  v.  Bratid  (i),  are  autho- 

ifl)  CtQ,  Cat.  1^.4.  (0  3  JOu  3d0» 

rities 
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Id  19.        rities  to  shew,  that  the  legal  sense  of  the  word  un- 
married is  never  having  been  married  at  all ;  and  those 
authorities    are  confirmed  by  the  two   modern  cases 
of  Maberly  v.  Strode  {a\  and  Bell  v.  Phyn.  (b)    In  the 
former   case  the  words    of  the    devise    over    were, 
<<  in  case  my  said  son  should  die  unmarried,  and  with- 
out issue/'    The  son  married,  but  died  without  issue; 
and  Lord  Alxxintey,  then  Master  of  the  Rolls,  said,  that 
the  word  unmarried  meant  never  having  been  married 
at  all,  and  that  the  word  "  and*'  should  be  read  "  or," 
in  order  to  effectuate  the  intention  of  the  testator;  and 
he  held  that  the  estate  passed  by  the  devise  over.    That 
case,   therefore,   is  precisely  in  point  with  the  present. 
BeU  ▼«  Phyrij  however,  is  equally  strong  :    the  words 
there  were,  <<  without  being  married,  and  having  chil* 
dren/'     Sir  William  Orant  said,    that  the  expression 
withoid  being  married^  was  to  be  construed  in  a  will 
without  et>eK  having  been  married ;  and  that  the  word 
and  should  be  construed  or,  to  give  effect  to  the  words 
of  the  will ;   and  then  he  says,  that  the  contingency  of 
dying  unmarried,  and  without  children,  cannot  properly 
be  said  to  be  any  thing  more  than  the  latter  event,  as, 
legally  speaking,  there  can  be  no  children  without  a 
marriage.    Brtmnsword  v.  Edwards  (c),  and  Milliner  v. 
Burbidge  ((2),  in  K.B.,  also  are  authorities  to  shew,  that 
to  effectuate  the  intention  of  the  testator  the  word  and 
may  be  read  or.    Doe  v.  Cooke  was  the  case  of  a  will 
of  personal  property,  and  the  husband  there  would 
take  the  personal  property  of  his  wife  under  the  statute 
of  distributions:    here  the  husband  could  derive  no 


(a)  a  Vu^Jufu  4501  (6)  7  Fet,juiu  45S. 

(e)  2  Vet.  247.  (d)  Not  yet  repented. 
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benefit  from  the  will,  except  in  the  event  of  the  birth.       1819. 

of  a  child,  in  which  C9se  he  would  have  been  tenant         " 

Dos 
by  the  courtesy,  Duckworth  v.  TTiirkelL  {a)     And  be-      j»i^ 

sides,  Maberley  v.  Strode^  and  Bell  v.  Phynj  which  are 

authorities  precisely  in  point  with  this  case)  were  not 

adverted  to  in  Doe  v.  Cooke. 

Abbott  C.  J.  By  the  terms  of  this  will,  the  testator 
has  given  to  his  daughter  an  estate  in  fee.  The  whole 
estate  is  given  to  her,  unless  there  should  be  other  chil- 
dren at  the  time  of  his  decease,  or  bom  in  due  time 
afterwards,  and  in  that  event  they  are  to  participate. 
Then  comes  the  lunitation  over,  upon  which  the  quet- 
lion  in  this  case  turns:  the  words  are,  <<  in  case  my 
said  daughter  Mary  Welh^  and  such  other  children  as 
aforesaid,  shall  die  under  the  age  of  twenty-one  years, 
unmarried,  and  without  lawful  issue,  then,  in  that  case^ 
I  give  and  devise  the  entirety  of  my  said  lands,  kc^ 
unto  my  wife/'  The  testator,  in  fact,  had  no  other 
issue  than  the  daughter  mentioned  in  his  will:  that 
daughter  died  under  the  age  of  twenty-one  years,  with- 
out leaving  lawful  issue ;  but  she  did  not  die  unmarried^ 
and  I  am  of  opinion  that  the  fee  remained  in  her  at  the 
time  of  her  death,  and  passes  to  her  heir  at  law*  A^ 
cording  to  the  plain  and  obvious.meaningof  the  words, 
*^  under  the  age  of  twenty-one  years,  unmarried,  and 
without  lawful  issue,''  the  t^tator  provides  for  a  single 
event  consisting  of  three  parts,  namely,  dying  during 
her  minority,  dying  unmarried,  and  dying  without 
children :  that  is  the  plain  and  obvious  meaning' of  the 
words.    It  has  been  argued,  however,  that  it  could  nol 
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1819.  have  been  the  intention  of  the  testator  that  the  fee 
should  remain  in  his  daughter,  if  she  died  under  twenty- 
one^  and  without  issue ;  because,  in  that  case^  the 
estate  would  confer  no  benefit  upon  her.  An  instance 
has,  however^  been  put  by  my  Brother  Bayley^  in  which 
she  would  derive  a  benefit  from  the  fee  remaining  in 
her,  by  enabling  her  to  settle  the  estate  upon  her  hus- 
band. It  is  true,  that  a  writ  of  privy  seal  is  not 
frequently  resorted  to  at  the  present  day;  but  it  still  is 
a  mode  by  which  the  daughter  might  have  been  enabled 
to  make  a  provision  for  her  husbanc}.  In  order,  how- 
ever, to  put  the  construction  upon  the  wiQ  which  the 
defendant  has  contended  for,  the  word  unmarried  most 
be  wholly  rgected.  I  cannot,  however,  reject  from  a 
will  any  word,  unless  I  see  that  the  meaning  to  be  given 
to  that  word  is  contrary  to  some  intention  plainly 
expressed  in  other  parts  of  the  will.  Now,  I  cannot 
collect  from  any  thing  in  this  will,  that  it  b  contrary  to 
the  intention  of  the  testator  that  the  fee  should  remain 
in  the  daughter  if  she  married;  and  that  being  so,  the 
word  unmarried^  in  my  judgment,  cannot  be  rejected. 
I  am  therefore  of  opinion,  that  the  event  upon  which 
the  devise  over  was  to  take  e£Pect,  namely,  the  death  of 
Mary  WeUsj  unmarried,  under  the  age  of  twenty-one, 
has  not  happened ;  and  therefore  that  the  fee  passes  to 
her  heir  at  law,  and  consequently  that  there  must  be 
judgment  for  the  plaintiff. 

Batley  J.  I  am  of  the  same  opinion.  The  limita- 
tion over  is  to  take  effect  upon  J^tory  WeUs  dying  under 
twenty-one,  unmarried,  and  without  leaving  lawful 
issue :  if  she  dies  under  twenty-one,  unmarried,  and 
wiUiout  lawful  issuei  the  defendant  is  entitled  to  suo- 
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ceedy  otherwise  the  lessor  of  tlie  plamti£F  is  entitled  to        1819. 
recover.     Maty  Wells  has,  in  fact,  died  under  twenty-  . 

one,  and  without  leaving  lawful  issue ;  but  she  has  not        aginntt 
died  unmarried.     The  argument  on  the  part  of  the 
defendant  is,    that  the  word  utmarried  is  a  usele^ 
nugatory  word,  and  ought  to  be  struck  out  of  the  will 
entirely.     The  Court  cannot,  however,  reject  any  word, 
if  an  adequate  sense  can  be  given  to  it;  and  I  am  of 
opinion,  that  an  adequate  sense  may  be  given  to  the 
word  unmarried  in  this  will.     It  has  been  said  that  the  < 
testator  coiild  only  use  the  word  unmarried  in  one 
sense,   viz.   as  expressive  of  the.  idea  of  Mary  Wells 
'  never  having  been  married  at  all ;  and  that  then,  as 
far  as   the   intention  of   the  testator  is  concerned, 
that  event  is  suflSciently  provided  for  by  the  words 
« without  lawful  issue,"  because  she  could  have  np 
lawful  issue  without  having  beei\  married.     I  appre- 
,  hend,  however,  that  the  word  unmarried  may  either 
mean  never  having  been  married  at  al^   or  without 
having  at  the  time  husband  or  wife.     It  is  used  in  the 
latter  sense  by  the  legislature,  in  the  statute  of  3  and  4 
Wm.  4*  Martfi  ell.,  which  enacts,  that  if  any  unmarried 
person,  not  having  a  child,  shall  be  lawfully  hired  into 
any  parish  for  one  year,  such  service  shall  give  a  settle- 
ment    A  widower  has  been  held  to  be  an  unmarried 
man,  within  the  meaning  of  this  statute.     In  this  sense, 
too,  was  this  word  considered  by  the  Court  of  K.  B.,  in 
the  case  of  Doe  v.  Cooke^  where  the  words  of  the  devise 
over  were  precisely  the  same  as  the  present ;  and  I  am 
very  desirous  to  act  upon  that  authority  here,  as  it  will 
enable  the  Court  to  give  effect  to  every  word  in  the 
will.     That  was  indeed  the  case  of  a  will  of  personal 
property,  and  the  husband,  under  the  statute  of  distri- 
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1819.        bation,  would  be  entitled  to  the  personal  property  of 
~"~~*         his  wiFe ;  and  it  is  said  that  that  makes  a  material  dis- 
a^mu         tinctiou  between  the  two  casesi  for  here  the  husband 
****       could  derive  lio  benefit  if  he  survived  tlie  wife.    That^ 
however,  in  strictness,  is  not  correct ;  for  the  property 
may  have  been  made  beneficial  to  the  husband  in  the 
event  of  his  surviving  his  wife,  either  by  an  application 
to  the  legislature  or  by  a  writ  of  privy  seal.    The  latter 
mode,  at  the  [H'esent  day,  is  rarely  resorted  to^  being 
soperaeded  by  the  modem  practice  of  applying  for  an 
act  of  parliament,  {a)    It  is  still,  however,  part  of  the  law 
of  the  land;  and  the  course  of  proceeding  was  for  the 
crown,  upon  the  petition  of  the  infant  and  her  guardian, 
to  grant  letters,  under  the  privy  seal,  to  the  Jud^^es  of 
the  Court  of  Common  Pleas,  directing  them  to  permit 
the  infant  to  levy  a  fine  or  suffer  a  recovery.    It  is,  then, 
in  the  discretion  of  theCourt  to  permit  the  thing  to  b% 
done^  or  not,  according  to  the  circumstances.  The  hus* 
bandi  therefore^  in  this  case,  might  have  derived  a  boiefit 
if  he  had  survived  his  wife ;  and  Mary  WettSf  the  daugh- 
ter, would  be  materially  benefited  by  being  enabled  t0 
make  a  provision  for  her  husband  before  marriage.    It 
may,  therefore,  have  been  the  intention  of  the  testator 
so  to  have  benefited  the  daughter,  by  preventing  the 
devise  over  from  taking  effect  in  the  event  of  her  mar- 
rying before  twenty-one;   and  it  must  be  recollected 
that  we  are  bound  to  construe  this  will  as  if  it  was  the 
will  of  the  ablest  lawyer  in  Westminster  Hall.     It  ap- 
pears to  me,  therefore,  that  this  may  have  been  the 
intention  of  the  testator:  —  If  my  daughter  dies  under 
twenty-one,  but  leaves  a  child,  then  the  estate  shall  go 

(a)  am  10  Hep.  4S,  A.  CV^  Elm.  471.  ILtLIU^m.  Il9,imm^9^ 
/oibi  5».  .itftan't  cne,  &a^  567^  sod  5  ChiiM'f  i)%.  tit  Amov^ 
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to  the  child;  if  she  dies  under  twenty-one^  without  a        1819. 
ehild,  but  leaves  a  husband,  it  shall  go  in  such  a  way  as  ^ 

she  may  settle  it  for  the  benefit  of  that  husband :  thus  i^aintt 
giving  her  a  power  which  would  enable  her  to  advance 
herself  in  marriage,  and  confer  upon  her  a  material 
benefit.  But  if  she  died  under  twenty-one,  leaving  no 
issue,  and  without  leaving  a  husband,  for  whom  it  might 
be  the  intention  of  the  testator  to  enable  her  to  provide^ 
in  those  three  events  the  widow  was  to  take;  but  she  is 
to  take  it  only  subject  to  these  three  events.  That  is 
'  the  construction  put  upon  words  precisely  similar  to  the 
present,  by  this  Court,  in  the  case  of  Doe  v.  Cooke  i 
and  I  think  that  that  construction  ought  to  prevail  here. 
I  am,  therefore,  of  opinion,  that  the  devise  over  does 
not  take  effect,  because  the  event  upon  which  it  was 
made  to  depend  has  not  occurred,  and  therefore,  conse- 
quently, that  the  lessor  of  the  plaintiff  is  entitled  to 
recover. 

HoLROYD  J.  I  am  also  of  the  same  opinion.  If 
the  words  of  this  will  are  taken  as  they  stand,  without 
any  being  rejected  or  changed,  it  is  quite  clear  that  the 
event  has,  not 'happened  on  which  the  estate  was  to  go 
over ;  because  the  daughter  having  married,  and  left 
her  husband  surviving  her,  did  not  die  unmarried. 
Now,  I  take  it  to  be  a  ru4e  of  law,  that  we  are  not  to 
reject  or  change  any  words  in  a  will,  unless  it  be  to 
carry  into  effect  the  intention  of  the  testator  apparent 
from  the  rest  of  the  will.  Now,  here  there  does  not 
appear  to  be  any  thing  in  the  will  to  make  it  necessary 
to  change  any  words,  or  to  alter  the  word  and  into  or. 
It  has  been  argued  that  the  word  unmarried  is  to  be 
taken  in  a  restrained  sens^  as  meaning  <<  never  having 
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1819.  been  married  at  alL"  The  word,  faoweveri  must  he 
"""^^  construed  in  such  a  s^tise  as  will  make  it  operative,  and 
agamtt  pot  in  such  a  sense  as  will  make  it  nugatory;  for  I 
take  it  to'  be  clear,  that  if  a  word  in  a  will  is  capable  of 
'  two  senses,  one  of  ^ich  makes  it  operative,  and  the 
other  inoperative^  such  construction  is  to  be  giv^i 
to  it  as  will  make  it  operative,  unless  there  be  some- 
thing on  the  &ce  of  the  will  clearly  shewing  that  it  was 
the  intention  ofthe  testator  that  it  should  betaken  in  the 
inoperative  sense.  Here,  however,  the  argument  in  this 
case  is,  that  the  word  is  to  be  taken  in  that  sense  in 
which  it  is  to  have  no  effect  at  all ;  and  that  the  word 
and  is  to  be  changed  into  or*  If,  however,  the  word 
'  unmarried  be  taken  to  mean,  without  leaving  a  husband, 
the  word  unmarried  is  not  rendered  inoperative  by  the 
following  words,  <<  and  without  issue ;"  and,  in  that 
case,  it  is  wholly  unnecessary  to  alter  the  word  and  into 
or  i  and  there  is  nothing  on  the  face  of  the  will  to  shew 
that  it  was  the  intention  of  the  testator  to  use  it  in 
the  other  sense.  I  think,  also,  that  there  is  great 
weight  in  what  has  been  urged  with  respect  to  the 
daughter's  applying  for  an  act  of  parliament  in  order 
^  to  enable  her  to  make  a  provision  and  settlement  on  her 
husband,  and  thus  give  her  a  better  marriage.  It  has 
been  said,  that  the  testator  cannot  be  presumed  to  have 
been  aware  that  such  an  application  might  be  made  to 
parliament.  To  this  it  may  be  answered,  that  if  he  did 
know  it,  that  might  have  been  a  reason  for  his  insert- 
ing the  word  in  the  will.  If  hq  was  ignorant  of  it,  and 
still  chose  to  put  it  in  the  will,  I  think  we  have  no  right 
to  reject  it,  there  being  nothing  else  in  the  will  to  shew 
that  it  was  put  in  by  mistake,  or  that  it  will  have  au 
efiect  not  intended  by  the  testator. 

Best  J. 
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Bs6T  J*  I  am  also  clearly  of  the  same  opinion.  The  1819. 
Cestittor  has,  by  this  will,  given  to  his  daughter  an  estate 
in  fee;  and  unless  we  see  clearly  on  the  face  of  the  will, 
an  intention  expressed  that  the  estate  is  to  be  inter*- 
tupted  in  its  progress^  the  heir  at  law  is  entitled  to  pur 
judgment.  The  words  of  the  devise  over  are  these, 
*^  in  case  my  daughter  Mary  Wells  shall  die  under  the 
age  of  twenty-one  years,  unmarried,  and  without  lawful 
issue/'  Now,  what  is  to  happen  before  the  estate  is  to 
be  taken  out  of  the  heir  at  law,  and  given  to  the  wife? 
\l^hy,  the  daughter  is  to  die  under  twenty-one^  she  is 
to  die  unmarried,  and  she  is  to  die  without  lawful  issuet 
all  these  three  things  are  to  happen  before  the  devise 
over  is  to  take  effect.  If  only  one  or  two  of  them  hap- 
pen, the  estate  is  to  go  to  the  heir  at  law ;  but  if  all 
the  three  happen,  then  the  estate  is  to  go  to  the  wife. 
Now,  all  the  three  have  not  hap)iened;  for  though  she 
died  under  twenty-one,  she  died  a  married  woman; 
and  that  being  so,  the  estate  must  go  to  the  heir  at  law^ 
and  consequently  the  lessor  of  the  plaintiff  is  entitled  to 

recover. 

Judgment  for  Plaintiff. 

Roe,  on  the  Demise  of  Cosh,  against  Love-  f**f 'f^' 

a) 

EJECTMENT  for  copyhold  premises.    At  the  trial   Where  the  lord 
-  of  a  manor,  by 

at  the  last  Summer  assizes  for  the  county  ot  Hants^    copy  of  court- 
before  Park  3. i  the  plaintiff,  in  support  of  his  case,    JheVfl^onof 

certain  premises 
then  in  bis  te- 
nnrt,  to  haTC  and  to  hold  to  B,  for  his  life,  immediately  after  the  death  of  A, :  Held  that 
M.  mig^,  on  the  death  of  A,^  maintain  an  ^ectment,  althoA^  he  had'never  been  admiw 
ted,  be  having  acquired  a  perfect  1^  title  by  the  grant,  without  admittance. 

(o)  This  case  was  argued  at  Slf^oanii* /nn. 

Voi^II.  Hh  pro- 
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1819.  produced  a  oopjr  of  the  eoQit-mlb  of  the  manor,  dated 
13th  Jime,  1789»  by  which  it  appeared,  that  Jtickard 
Kiddle^  and  Sarah  hk  wife^  took  of  the  lofd  the  rerer- 
^on  or  remainder  of  and  in  the  prenmes  m  question, 
therein  described  as  being  then  in  the  tenure  of  them 
the  said  Bichard  Kiddk,  and  Sarah  KidJOe  his  wife; 
to  have,  and  to  hold  to  James  Cosh^  aged  nineteen  years, 
for  die  term  of  his  natnnd  life^  at  the  will  of  the  lord, 
aceoiding  to  the  custom  of  the  said  manor,  immediately 
after  the  death,  surrender,  or  forfeiture  of  the  said 
Bichard  Kiddie^  and  Sarah  his  wife^  by  yearly  rent,  &c. ; 
and  the  said  Bichard  Kiddle  and  Sarah  Kiddle  gave  to 
the  lord  for  a  fine  37^^  12s. ;  and  it  is  granted  in  form 
aforesaid*  The  plaintiff  then  proved  the  death  oiBichard 
Kiddle  and  his  wife.  It  was  objected,  on  the  part  of 
the  defendant,  that  the  admittance  of  Cbsft  ought  to 
have  been  proved  to  give  him  the  legal  title.  Tlie 
learned  Judge  directed  the  jury  to  find  for  the  plaintiff 
reserving  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit ;  and  a  rule  nisi  having  been  obtained  by  Moore 
for  that  purpose  in  Michaelmas  term, 

Casberd  now  shewed  cause.    The  lessor  of  the  plain- 
tiff takes  not  by  descent  6r  surrender,  but  by  grant 
from  the  lord :  he  is  named  in  the  habendum,  and 
takes  a  separate  independent  interest;  an  admittance 
may  therefore  be  implied,  from  the  nature  of  the  grant. 
In  Watkim  on   Copyholds,  pp.  400,  401.,  it  is  hud 
down,  that  if  the  admission  be  not  actually  and  formally 
made^  the  grant  would  bf  itself  warrant  the  grantee  to 
enter,  as  the  very  act  of  making  the  grant  necessarily 
supposes  the  acceptance  of  him  as  tenant;    and  in 
p.  406.  it  is  said  that  an  admittance  is  the  acceptance 
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ofliiin  as  tenant;  and  in  p.  407.)  when  a  grant  is  made        181% 
to  a  person,  the  very  execution  and  delivery  of  that  .^ 

grant  to  him  is  in  itself  an  acceptance  of  him  as  tenant 
from  the  nature  of  the  thing.  The  giving  him  the  rod 
or  accustomed  symbol)  is  the  investing  him  with  the 
possession  of  die  tenement,  and  not  the  acceptance  of 
his  person ;  and  be  also  referred  to  C.  B.  Oilberfs 
Treatise  on  Tenures,  282,  283.,  and  419,  420,  421. 
430.  436.  Here,  too,  the  payment  of  a  fine  imports  an 
admission,  for  none  can  be  due  without  admission. 
Watkins^  412.     Gilbert,  443.  450.  486. 

A.  Moore  and  P.  WiUiams^  contra.  The  legal  title 
to  a  copyhold  is  not  complete  until  admittance.  HU 
admittance,  the  grantee  has  no  legal  interest;  and  in 
practice  it  forms  the  usual  evidence  of  the  grant  -The 
only  case  where  an  admittance  is  not  required  is  where 
the  title  accrues  by  operation  of  law :  but  it  is  neces- 
sary, where  it  accrues  by  voluntary  grant  from  the  lord ; 
and  they  dted  Gyppen  v.  Bwmey  (a).  Brawn's  case  (ft), 
Barnes  v.  Corie  {c\  Doe,  on  Demise  of  MUner,  v. 
Brigiiwen  (rf),  Court-keepet's  Guide,  p.  136. 

Abbott  C.  J.-  If  there  bad  been  any  special  custom 
in  this  manor,  making  a  difference^  on  the  admission  of 
a  grantee  of  an  estate  in  reversion  and  other  estates,  it 
was  incumbent  on  the  party  who  relied  upon  that  cus- 
tom to  prove  it.  In  the  absence  of  any  such  proo^  we 
must  decide  this  case  upon  the  general  custom.  Now, 
by  the  general  law  of  copyhold,  the  lord  has  a  right  to 
insist  that  the  tenant  shall  come  in,  to  be  admitted  and 

(a)  Cro.  EHx,  504.  (&)  4  Bep.  21. 

(e)  5 Lev.  308.  (d)  10  Eatt,  585. 

Hh  2  do 
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1819.  do  fealty  and  homage.  The  heir  of  a  copyholder  has  a 
good  title  against  every  person  except  the  lord,  who 
may  command  him  to  come  in  and  do  fealty  and 
homage.  A  surrenderee  has  no  title  until  he  come  in 
and  be  admitted,  because  there  must  be  the  assent  of  the 
lord  to  the  surrender  of  the  previous  tenant.  But 
where,  as  here,  the  lord  makes  an  original  grant,  no 
admittance  to  a  copyhold  conformable  to  the  custom  of 
the  manor  seems  necessary,  except  in  cases  analogous 
to  those  where  livery  of  seisin  would  be  requisite  in  the 
grant  of  a  freehold.  Now  a  feofiment  is  not  eflfectual, 
till  livery  of  seisin  takes  place.  But  a  freehold  may  be 
granted  in  reversion,  without  any  livery«of  seisin;  and 
therefore,  reasoning  by  analogy  from  the  grant  of  a 
freehold,  it  seems  to  roe,  that  the  grantee  of  a  copy- 
hold in  reversion  has  a  good  and  perfect  title  by  the 
grant,  without  admittance,  and  that  being  so,  be  may 
take  possession  on  the  death  of  the  tenant  for  life.  And 
he  has,  therefore,  a  right  to  maintain  this  action. 

Bayley  J.  I  am  of  the  same  opinion.  There  is  a 
very  plain  distinction  between  the  case  of  conveying  an 
estate^  from  a  copyholder  to  another  person,  and  con* 
veying  it  from  the  lord  to  that  person.  In  the  case  of 
a  conveyance  from  one  copyholder  to  another,  the  copy- 
holder is  bound  first  to  convey  his  estate  to  the  lord  by 
surrender,  ftnd  when  he  surrenders  his  estate  to  the  lord, 
he  does  it  with  the  intent  that  the  lord  shall  grant  it  out 
again ;  the  estate  remains  in  the  surrenderor  till  the  lord 
grants  it  out  again,  {a)  It  then  vests  in  the  surrenderee^ 
from  the  period  of  the  surrender;  and  the  lord  grants 
de  novo  <<  to  hold,''  which  term  shews  that  the  title  of 

(o)  WaUcnu,  94.     Cro,  Car.  283.  ' 

7  "the 
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» 

the  surrenderee  is  thereby  complete ;   for  by  that  term         1819. 
he  accepts  him  as  his  tenant.   In  pleading  title  to  a  copy-  . 

hold,  it  is  only  necessary  to  state  that  at  such  a  court  ^against 
the  lord  granted  out  the  estate  to  such  a  person,  to  have 
and  to  hold :  the  surrender  and  admittance  need  not  be 
stated.  If  an  admittance,  however,  after  a  grant,  were 
essential  to  make  a  perfect  title,  it  must  be  allied,  thdt 
the  lord  granted,  and  that  the  tenant  was  admitted ;  but 
that  is  never  done.  The  truth  is,  that  an  admittance  by 
the  lord  is,  in  reality,  a  new  grant  from  him,  by  virtue 
of  which  the  surrenderee  takes  the  estate*  Now  that  is 
the  mode  by  which  the  property  passes  from  one  copy- 
holder to  another  who  is  to  be  a  copyholder.  But 
when  the  estate  is  in  the  lord,  no  surrender  is  necessary : 
the  lord  then  actually  grants  in  the  first  instance ;  and 
if  admittance  were  essential,  to  give  effect  to  such  a 
grant,  yon  would  be  bound,  in  pleading,  to  stale^  not 
only  that  the  lord  had  granted,  but  that,  after  grant- 
ing, the  lord  had  admittied;  now  that  certainly  ii^ 
not  usual  in  pleading.  When  the  lord  grants  an  im- 
mediate estate  in  possession,  then,  on  the  ordinary 
principles  which  apply  to  thhigs  which  lie  in  livery, 
there  must  be  seisin,  or  that  which  is  eqaivalent  to  sei- 
sin ;  but  that  is  where  the  thing  lies  in  livery,  being  a 
corporeal  hereditament,  which  is  to  be  possessed  in- 
stanter.  In  the  case  of  a  reversion  it  is  not  so :  the 
reversion  lies  not  in  livery,  but  in  grant,  and  the  grant 
is  operative  from  the  moment  it  is  made.  It  has  been 
said  that  if  this  be  so,  in  future  there  will  be  no  neces- 
sity for  more  than  one  admittance,  and  that  at  the  time 
of  the  original  grant.  I  do  not,  however,  accede 
to  that ;  for  if  the  copyholders,  to  whom  grants  have 
been  made^  choose  to  sell  their  estates,  then  the  mode 
of  sdling  will  be  by  surrender  into  the  hands  of  the 
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ISia  lord;  and  if  it  be  a  life-estate,  the  lord  will  accept  tfav 
surrender  on  the  terms  there  mentioned ;  and  will  then 
admit  the  new  tenant,  and  by  that  admittance  will,  in 
point  of  laW|  make  him  a  new  grant :  theitefor^  where- 
ever  there  is  to  be  a  change  of  property  by  the  copy* 
holder  himself^  there  must  be  a  surrender  and  an 
admiftmy^-  It  is  only  in  those  cases  where  the  party 
is  to  claim  title  by  an  actual  grant  from  the  lord,  that 
an  admittance  will  be '  unnecessary.  I  am  <^  opinion^ 
that  an  admittance  applies  only  to  those  cases  where  a 
surrender  is  first  necessary ;  and  that  being  so^  the  evi* 
dence  was  suflBcient,  and  the  rule  must  be  discharged. 

HoLROYD  J.  I  am  also  of  opinion,  that  the  lessor 
of  the  plaintifl^  is  entitled  to  recovar.  The  cases  re* 
ferred  to  in  the  course  of  the  argument,  where  an  ad- 
mittance in  form  was  considered  necessary,  were  casea 
of  surrender,  where  the  lord  makes  no  grant,  except  ao 
fiir  as  the  admittance  itself  may  operate  as  a  grant  In 
those  cases,  the  estate^  in  point  of  law,  passes  to  the 
lord  and  then  from  him^  but  it  does  not  pass  from  the 
surrenderor  to  the  surrenderee^  until  the  lord  has  done 
some  other  act,  either  by  an  express  admittance^  or  that 
which  in  law  amounts  to  an  implied  admittance.  On 
that  account  admittance  is  necessaiy  in  the  case  of  a 
surrender,  before  an  estate  can  pass  to  the  surrenderee. 
This,  however,  is  a  very  differmt  case:  here  the  lord 
grants  a  reversion  or  a  remainder,  after  the  termination 
of  the  life-estate,  to  CoA  for  his  life,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor,  immedi- 
ately after  the  death  of  the  tenant  for  life.  Now,  hy 
that  grant,  nothing  more  is  requisite  to  be  done  by  the 
lord  to  remove  the  estate  out  of  him.    It  is  already  gone 

fix>ni. 
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from  faiuk    The  grantee  is  in  the.  same  situation  as  a        1819. 
person  claiming  as  heir.    As  against  third  persons^  the  " 

right  of  conveyance  is  in  the  heir  himself:  he  may 
assign,  he  may  demise  and  he  may  bring  an  action  of 
ejectmenL  Here,  on  the  determination  of  the  two  pre* 
ceding  lives,  Q)sh  might  enter  without  any  further  apt 
to  be  done  by  the  lord.  It  is  laid  down  in  ConufrCt 
Digest^  tit.  Copyhold,  G.  4^  that  any  words  which 
shew  that  the  lord  accepts  a  person  for  his  tenant  are 
sufficient.  Now  here  the  lord  has  actually  granted  the 
estate  to  James  Coth^  to  hold  for  his  natural  life^  which 
word  expressly  means,  that  the  lord  had  chosen  or  had 
assented  to  his  being  tenant ;  that  being  so^  there  ia 
nothing  further  to  be  done  by  the  lord  to  pass  thr 
estate  to  Cosh.  The  latter  may  therefore  assign  accord* 
ing  to  the  custom  of  the  manor,  or  make  such  demise 
as  can  by  law  be  made  with  respect  to  copyholds;  he 
has,  therefore,  a  right,  by  virtue  of  which  he  may  bring, 
an  action  of  ejectment.  I  think,  therefor^  that  the 
lessor  of  the  plaintiff  is  entitled  to  recover«^ 

Best  J.  I  am  of  the  same  opinion.  This  case  turufr 
entirely  on  the  distinction  between  a  surrender  and  m 
grant  In  the  case  of  a  surrender  Aere  must  be  aD> 
admission,  and  until  there  be  an  admission  the  lond 
holds  the  copyhold  as  a  trustee  for  Ihe  surrenderor,  bnl 
that  is  not  the  case  with  respect  to  a  grant.  It  seems  to 
me,  that  any  acknowledgment  made  by  Che  lord  of  the 
right  of  the  tenant  to  the  possession  is  sufficient ;  and 
here,  by  the  terms  of  the  grant*  the  lord  has  aeknow*- 
ledged  such  a  r^ht  in  Coshp  by  conveying  the  rever-^ 
sion  to  him,  and  Cosh^  therefor^  having  a  right  te 
take  possession,  is  entitled  to  support  this  action.  I 
H  h  4  think. 
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1819.  think,  therefore,  that  the  lessor  of  the  plaintiff  is  en- 
titled to  recover,  and  that  this  rule  fihonld  be  dis» 
char||[ed« 

Bule  discharged. 


Thuniay,  Cockey  agaifist  Atkinson. 

JprU39lh.  /^ 

PoUcy  on  ship      A  SSUMPSIT.    The  declaration  eet  out  a  policy  of 

for  four  months,    Xx    .  i       ii    i  f»ir     rr-i:  «    * 

•t  and  from  a  insurance  upon  a  vessel  called  The  HtbemtOf  <*  at 

mToTpotL  *"d  from  St.  Mie/iael%  to  any  port  or  ports  ^hat^ever 

ndd^Tan  *"^  wheresoever,  backwards  and  forwards,  and  forwards 

open  roadstead  ^nj  backwards,    for  and   durin£(  the  period  of  fbnt*    . 

(bdng  the  usual  '  »  * 

place  of  loading   calendar  months,   commencing  19th  SeptembtTf  ISIG^ 
^a'portwith-   and    ending    18th  January ^   1817.**       Plea,   general 
rfSupS^^    issue.      The  cause  was  tried  at  the  GFiJMXafl  sittings, 
after  last  H/feiy  term,  before  Abbott  C.  J.     It  appeared 
on  the  trial,  that  the  Hibemia  sailed  from  &•  MichaeTs 
^  about  the  end  o(  October,   1816;   and  on  the  Ist^o- 

vember  arrived  at  the  island  of  Graciosa,  and  remained 
in  an  open  roadstead  there,  for  the  purpose  of  taking  in  a 
cargo^  till  November,  1^. ;  on  which  day,  a  storm  coming 
on,  she  parted  from  her  anchors,  and  went  out  to  sea. 
TTie  weather  having  become  more  moderate^  she  re- 
torned  to  the  same  open  roadstead  on  Nooember  18th, 
where  she  remained  till  November  22d,  on  which 
day' another  storm  came  on,  and  she  was  again  driven 
out  to  sea,  and  totally  lost.  It  appeared  that  the  road- 
stead was  the  usual  place  for  loading  goods  at  the  island 
of  Grdciosa.  Upon  these  facts  the  plaintiff  obtained 
A  verdict.     And  now, 

Camjpbettj 
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CampbeUy  with  leave  of  the  learned  Judge,  moved  1819« 
to  set  aside. the  verdict»  and  enter  a'  nonsuit  The 
policy,  in  this^case,  is  only  at  and  from  St.  MkhaeFhy  to 
any  port  or  ports  whatsoever :  it  is  not  to  any  ports  or 
or  places,  and  there  is  a  material  distinction  between 
die  two  words.  *^  Port"  means  a  harbour,  a  place  of 
complete  secnriiy  from  the  weather ;  and  the  vessel  here 
had  no  right  to  remain  taking;  in  a  cargo  in  an  open 
roadstead,  exposed  to  so  much  risk.  And  though  it 
must  be  admitted  that,  this  was  the  usual  plac6  of  lotid- 
ing  at  Graciosa,  that  cannot  make  any  diflerence.  It 
has  been  held,  that  where  a  ship  in  a  policy  is  warranted 
free  of  seizure  in  por^  that  a  capture  in  an  open  road 
does  not  £dl  within  those  words:  that  case  aeems  to  be 
an  authority  in  £Eivour  of  the  motion,  {a) 

The  Court  said,  that  they  thought  the  words  •  **  port 
or  ports,"  in  this  policy,  which  was  a  time  policy,  ought 
to  be  construed  the  same  as  Jf  they  were  <<.  place  or 
places ;"  and  that  under  them,  the  vessel  might  lawfully 
unload. or  take  in  goods  in  an  open  roadstead. '  If  there 
had  been  any  improper  oonduct  in  the  master  in. un- 
loadiog  or  loading  at  a  dangerous  or  unusual  plac^  Jt 
might  alter  the  case; .  but  here, it  was  done  in,  the. usual 
and  ordinary  place  in  the  island  of  Grqcipsa.  The  case 
cited  was  determined  on  different  grounds : ..  there  the 
vessel  was  warranted  free  of  seizure  in  port^  because 
being  there,  she  could  not  escape,  if  any  attempt  to,  tidce 
her  should  be  made;  but  that  reason  did  not  apply, to 
a  vessel  in  an  open  road: 

Rt^e  refused. 

(•)  1  Tauni.  ill. 
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4prtfS0Uk 

Upon  the  tiial 
ofanindiolp- 
nMntfbr  a 


one  dtsff  tiw 
juiy,  without 
the  knowledge 
cr  oooientof 
die  deliendanli^ 
■epentedet 
night:    Hdd 
that  tlie  wdict 
waenot,  theve- 
foft  void ;  and 
that  It  formed 
no  ground  for 
gnmtinga 
nevtri^it 
notemeuing 
Aat  vieie  was 
anystt^icioo 
of  any  initio- 
DOT  oommuui* 
caliont  having 
taken  placet 


The  KiVG  against  Kinnear^  Wolfe,  and  Levi* 

HTHE  Defendants  were  convicted  at  the  last  Londom 
sittings,  upon  an  indictment  for  a  conspiracy.  Tbe 
trial  commenced  at  half  past  nine  in  the  morning  of 
Tue^tf^  tbe  20th  of  Aprils  and  proceeded  until  about 
eleven  at  nighti  when  the  case  on  the  part  of  the  prose* 
cution  being  ended,  the  Court  adjourned  till  the  fellow* 
iag  morning*  The  jury,  without  the  knowledge  or 
consent  of  the  defendants,  their  counsel,  or  attomies» 
separated  and  went  to  their  respective  homes.  On  the 
feUo.wing  morning  the  trial  proceeded,  and  condoded 
at  about  seven  o'clock  in  that  evening.  The  fiict  of  the 
dispersion  of  the  jury  was  not  known  to  the  defendanta 
or  their  counsel,  or  altomies,  until  after  the  trial  had 
terminated.  Upon  these  &cts  being  disclosed  by  affi» 
davit,  a  new  trial  was  now  moved  for  by 

Scarlett,  Hjiaabfi,  and  Denmanj  who  respectively  ap*^ 
peared  for  each  of  the  three  defendants.  The  separatioii 
of  the  jury  without  the  consent  of  the  defendants 
vitiates  this  verdicts  The  principle  upon  which  the  lam 
requirgs  the  jury  to  be  kept  together  until  they  have 
delivered  their  verdict,  is,  that  the  verdict  oug^  to  be 
founded  only  on  the  evidence  coupled  with  the  observ- 
ation of  counsel,  and  the  directions  of  the  Jndge.  '  If 
the  jury  separate,  the  parties  have  no  security  that  their 
minds  may  not  be  influenced  by  what  they  tdbj  hear 
during  the  time  of  their  separation.  This  principle  la 
sanctioned  by  the  universal  practice  in  all  cases  of  fe- 
lony, and  the  nature  of  the  crime  ought  not  t^  vary  th^ 

appK- 
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application  of  it  The  reason  of  the  rule  isi  the  security  1819. 
of  those  whose  interests  are  to  be  afleeted  by  the  _  „ 
verdict.  It  may,  perhaps  be  competent  to  them  to  agamM 
dispense  with  it  by  consent^  although  in  the  Kiiig  y^  md  Otben. 
Hqrdjf{a)j  the  Court  refused  to  suffer  the  jury  to  se»* 
paratei  even  when  the  prisoner  gave  an  express  assent 
to  it.  Any  thing  tending  to  influence  the  minds  of 
the  juxy,  after  they  are  once  charged  with  the  issuer 
avoids  the  verdict ;  that  appears  from  (i)  Sogers  v.  Smithy 
Co.  UtL  227.  6.9  BoU.  Abr.  tit.  Trial,  G.,  and  the  opi- 
nion of  the  judges,  as  delivered  by  Lord  C.  J.  Herhertj 
upon  this  very  point,  upon  a  question  put  to  the  Judges 
by  the  Lord  High  Steward  presiding  at  the  trial  of 
Lord  Ddamere.  (c)  The  Lord  C.  J.  there  stated,  as 
a  dear  rule  of  law,  that  the  juiy  once  chaiged,  can 
never  be  discbai^ged,  till  they  have  given  their  verdict; 
and  the  reason  of  that  is,  for  fear  of  corruption,  and 
umperix^  with  the  jury.  lAbbaU  C.J.  The.  practice 
has  been,  of  late  yearf,  for  the  jury  to  separate  on  the 
triab  of  misdemeanors.  In  Elizabeth  Cannings  {d)  cas^ 
which  continued  for  fifteen  days,  the  juiy  8q)arated 
each  night.]  That  separation  having  been  so  often 
repeated,  must  have  been  known  to  the  prisoner  or 
her  counsel,  and  therefore  she  must  be  taken  to  have 
oonsented,  which  makes  all  the  diference.  {e)  They 
also  cited  Trials  per  pais,  pp.  219.  222.,  to  shew  how 
Jealous  the  ix>urts  have  always  been  of  the  possibility 
only  that  a  jury  might  be  tampered  with. 

(o)  Howdtt  A.  2V.  voL  xxiv.  417.  (6)  Falm.  98a 

(c)  H9wdt9  8t,  2V.  Tol.  zL  559. 

(d)  Boweltt  Si.  TV.  vol  six.  671.,  and  fhert  tte  Mr.  jSWjpA*f  opi. 
jDioniipon  this  poiiit. 

{e)  See  Notes  to  XowfAom's  case,  Howeffs  Si.  TV.  tol.  vii.  500. 

« 

Abbott 
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I8l9«  ABBofr  C.  J.    If  we  enteitained  any  "doubt  oa  a 

.*      question  of  this  sort,  which. is  of  so  mCicfa  importaDoe» 
agmntt        by  reason  that  the  subject-matter  of  it  relates  to  the 
u^oSm.     ^'^  by  jury,  I  should  think  it  right  to  pause  before 
we   pronounced   our  judgment.     But  as  we  do  not 
entertain  any  doubt,  it  is  unnecessary  to  take  fiirtber 
time  for  deliberation.     I  am  of  opinion  that  no  suffident 
foundation  has  been  laid  for  the  present  application. 
'  It  is  grounded  on  the  suggesstion  of  two  facts :  first, 

that  the  jury  dispersed  before  the  verdict  was  given ; 
and,  secondly,  that  that  circumstance  was  not  known 
to  the  parties  until  after  the  trial  was  concluded.  Now 
it  appears,  that  the  trial  which  had  commenced  about 
ten  in  the  morning,  had  proceeded  till  eleven  at  night, 
before  the  evidence  for  the  prosecution  closed,  it  then 
became  a  matter  of  necessity  to  adjourn.  For  it 
would  been  most  injurious  to  the  cause  of  the  de- 
fondants,  that  their  case  should  be  heard  by  a  jury, 
whose  minds  were  exhausted  by  fatigue.  It  is  true, 
however,  that  an  adjournment  is  not  of  necessity  foW* 
lowed  by  dispersion  of  the  jury,  for  in  many  cases 
they  are  kept  together  until  the  final  close  of  the 
trial.  But  I  am  of  opinion,  that  in  the  case  of  a 
misdemeanour,  the  dispersion  of  the  jury  will  not  avoid 
the  verdict ;  and  I  found  my  opinion  upon  the  foot, 
that  many  instances  have:  occurred  of  late  years,  in 
which  sudi  dispersicm  has  been  pennitted  in  the  case 
of  a  misdemeanour ;  and  every  such  instance  proves 
that  it  may  be  lawfully  done.  It  is  said,  indeed,  that 
that  these  instances  have  taken  place  by  consent.  The 
oonsenl  of  the  defendant,  however,  can  make  tio  diffin*- 
ence^  and  ought  not  to  be  asked.  For  it  is  obvious^ 
that  he  cannot  exercise  a  fi"ee  choice  in  such  a  case, 

through 
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througtk.  the  fear,  that  if  be  r^aes,  it  would  exdte  a        1819* 

Ssding  in  tbe  jury  adverse  tp..bis  interests.   I  am  also 

of  winidiy  that  the  consent  of  the  Judge  would  not        agqm$t 

make  any  di£ference«     For  if  the  law  requires  that  tbe     and  Other*. 

jary  shall  at  all  erants  be  kept,  together  until  the  close 

of  a  trial  for  a  misdemeanori  the  Judge  cannot  dispense 

with  it:  the  only  difference  between  a  dispersion  with 

or  without  the  consent  of  the  Judge^  seems  to  be  this, 

that  in  the  latter  case^  tbe  jqiy  may  be  liable  to  be  pii<- 

nished  for  a  misdemeanor.    But  though  this  may  be  ao^ 

still  it  will  not  avoid  tbe  verdict.    It  is  not  in  tins  case 

surmisedf  that  .during  the  night  any  attempt  was  made 

topractis^  on  tbe  jury.    If  that  had  been  so,  the  Court 

would  most  undoubtedly  haveliatened  to  it,  and  required 

the  fullest  investigation.  But  that  is  not  suggested  here. 

Upon 'the  wbple^  it  seems  to  me,  that  in  these  cases 

tbe  law  has  vested  a  discretion  in  the  Judges  to.  allow 

tbe  jury  to  go  to  tibeir  own  homes,  during  the  nec^ 

aary  adjournment  in  each  particular  case;  and»  there* 

fore»  that  no,  sufficient  ground  has  been  laid  &r  the  pre* 

sent  application* 

Batuy  J.  It  is  no  part  of  this  application  that  the 
▼erdict  is  contrary  to  the  evidence^  or  that  a  difibfent  re- 
sult, could  be  expected  from  a  new  trial ;  but  it  is  put  on 
this  ground,  that  the  jury  separated  without  tbe  consent 
of  tbe  defendants^  who  knew  nothing  of  the  fact  till  after 
the  trial.  It  seems  to  me,  however,  that  this  forms  no 
f^roond  for  a  new  triaL  In  the  course  of  a  trial,  it:  fire*' 
quently  occurs  that  the  Judge  is  occasionally  absent;  and 
some  of  the  jury  take  advantage  of  that  opportunity  to» 
leave  the  court.  Now,  if  the  mere  separation  for  a  nigbt  is' 
a  ground  for.  vacatingt  the  verdict,  it  will  bc^diffienlt  to  say 
why  those  short  occasional  separations  should. not  have 

the 
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1:819,  the  Bsme  effect ;  but  it  would  be  a  harsh  ccmchnioBy 
that  sach  a  separaticfii  wcnxM  avoid  a  verdiot.  I^  in- 
deed»  the  jury  separate  unproperlyy  the  Judge  may 


HMKnra 


ud  Otiim.  impose  a  discretionary  punishment  upon  them  for  their 
contempt  in  so  doing;  and  if  the  case  were  one  where 
the  propriety  of  the  verdict  admitted  of  doubt,  it  wonld 
be  very  pn^per  for  the  Conrttotake  into  didrcoasi- 
deration,  as  an  additional  reason  for  grantwg  a  new 
trial,  that  the  jnry  had  so  separated.  Bui  I  am  of 
opinion,  that  that  circumstance,  standing  alone^  isaoc 
sufficient  to  vacate  the  verdict.  If  we  are  wrongs  the 
parties  may  bring  a  writ  of  error,  and  assign  the  sqiar- 
alion  of  the  jury  for  error.  For  these  reasons,  I  am  of 
opinion  that  there  ought  to  be  no  rule 

HoLROTD  J.  I  do  not  find  any  authority  in  the  law 
which  states  that  the  mere  separation  of  the  jury  in  a 
civil  action,  or  m  the  case  of  a  misdemeanor^  is  a  gnnmd 
for  vacating  the  verdict  If  that  separation  has  taken 
place  improperly,  the  jury  may  be  punished  for  it;  or 
if  it  be  suggested  to  the  Judge  at  the  time,  he  may,  if  he 
thinks  it  necessary,  prevent  that  separation  from  taking 
place.  11^  in  this  case^  it  appeared  that  the  juty  had 
been  tampered  with,  or  that  this  was  a  verdict  against 
evidence,  there  would  be  some  ground  on  which  the 
Court  might  proceed.  Neither  oftbese  being  suggested, 
there  is  no  foundation  for  the  present  motion ;  and  be* 
sides,  if  this  be  an  objection  in  point  of  law,  the  defiend- 
ants  may  avail  themselves  of  it  on  a  writ  of  error. 

Basr  J.  I  am  of  the  same  opinion.  It  is  said  thore 
has  been  a  mis-trtal,  on  account  of  the  separation  of  the 
jury ;  but  I  am  alarmed  at  the  extent  to  which  tbmt 
proposition  would  go.  I  agree  with  my  Brother  JSfvy&gf, 

that 
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that  no  sound  difltmcUon  can  be  taken  between  a        ldl9. 
separatioii  for  a  shorter  or  a  longer  time.     If^  then,  it      _^ 
should  i^pear  even  after  an  aoqnittal)  that  in  the  course 


of  the  trial  any  of  the  jury  had  been  absent  for  a  short  and  Otfam. 
time^  it  would,  according  to  the  argument,  be  a  mis- 
trial, and  the  par^  would  be  liable  to  be  tried  again : 
that  is  an  alarming  consequence.  Lord  Delamer^% 
ease  is  the  only  authority  that  seems  to  me  to  bear 
directly  on  the  pmnt;  but  the  unifimn  practice  of  late 
years  must,  I  think,  be  considered  as  overruling  that 
decision.  The  case  in  Palmer  arose  after  the  jury  had 
been  charged ;  and  in  the  cases  cited  from  trials  per 
pais,  undue  means  were  used.  The  true  rule  is,  that 
it  is  left  to  the  discretion  of  the  judge  to  say  whether 
the  jury  are  to  be  permitted  to  separate  or  not:  of 
course)  if  in  his  judgment  that  separatfon  is  likely  to  be 
detrimental  to  the  ends  of  justice^  he  will  not  permit  it 
to  take  place.  Upon  the  whole,  I  agree  with  the  rest 
of  the  Court  in  the  opinion  that  this  rule  should  be 

fciused* 

Rule  refused,  (a) 

(«)  Vide  Bn^Ahr.  Verd.  piA7,  €am  24BiL  &  84.,  nd  ^  Ak'. 
Verd.fi.  19.  ctt«  14 ^. 7.  29.     Vide^  alio^  15  H.  7. 1, pi.  2.  24 £  "8. 
>   94.  a.pL  la,  QHaU,  295.  edition  1778.    Aviict,441. 


Lambe  (against  Hemans.  m^^' 

A  SSUMPSIT  for  the  sum  of  218/.  I9s.  lOd.,  being  Theairigiieecr' 

a  moie^  of  the  expense  of  building  a  par^-wall  pnmiMi,  at  a 
between  the  houses  of  |he  plaintiff  and  defendant,  under  ,HiidiX*'coii- 


tiienby  i«nderad  of  greater  annual  valae,  is  not  the  owner  of  the  inqiroved  mt  wiliHn 
thel4a.S.  C.78. 

14  G.  3. 


HtMAin. 
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16  J  9.  14G.S.  e.  78.  Plea,  general  isssae.  '  Oo  the  trial  at 
the  Middlesex  sittings,  after  last  JEfi/bry  term,  before 
Abioii  C  J.,  It  appeared  that  all  the  notices,  8cc^ 
required  by  14  G.  3«  c.  7B.,  had  been  complied  with; 
and  the  only  question  was,  whether  the  defendant  was,  - 
in  point  of  law,  the  owner  of  the  improved  rent  As  to 
which  the  facts  were  these :  —  The  premises  of  the 
•defendant  had  originally  been  demised  by  one  Gecrgt 
Choke  to  William  HaU^  at  the  yearly  rent  of  105/L,  for 
a  term  of  twienty-one  years ;  and  Halli  for  the  consider- 
ation of  1200{.,  had  assigned  over  the  lease  to  the 
defendant,  the  present  oocnpier.  It  appeared  that  they 
were  now  worth  about  220/.  per  annum,  in  consequence 
of  improvements  made  since  the  demise  by  Ctdake'  to 
HaU.  The  learned  Judge  thought  that  the  Defendant 
was  not  the  owner  of  the  improved  rent,  and  directed  a 
XKMisttit     And  now, 

Gumetfj  by  leave^  moved  to  set  aside  this  nonsuit,  and 
to  enter  a  verdict  for  the  plaintiff.  The  fair  interpre- 
tation of  the  statute  must  be^  that  a  tenant  who  has  a 
beneficial  lease,  from  which  he  might  make  an  improved 
rent,  if  he  pleased,  should  bb  considered  as  the  owner 
of  the  improved  rent ;  and  so  it  seems  to  have  been  laid 
down  by  Gibbs  C.  J.,  in  Stuart  \,  Smith,  {a)  The  cir- 
cumstance there  relied  on  was,  that  be  had  asked  300/. 
for  his  lease ;  and  here  the  party  has  a  lease  whidi  ap* 
pears  to  be  of  much  greater  value.  If  this  be  not  so, 
there  will  exist  cases  in  which  there  will  be  no  owner  of 
the  improved  rent  at  all,  for  the  owner  of  the  ground- 
rent  is  not  liable.  Peck  v.  Wood*  {b)    And  if  the  drcom- 

(a)  9Uanh,  456.  (*)  5 V.Jl.lWt 

Stance 


HUUXfr 
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^  stance  of  the  person  who  builds  residing  in  the  bouse         1819. 
himself  mokes  l^im  not  liable,  there  will,  in  such  cases,  ••  --^ 

be  no  one  who  is. bound  to  contribute.     That  is  a  con-         a^ainu 

.  sequence  directly  contrary  to  the  object  of  the  act- 
Here,  if  the  defendant  had  underlet  the  bouse  at  the 
rent  of  220/.,  he  would  clearly  be  liable,  Sangsier  ▼• 
BirkheacU  {a)  .   ,       ,      . 

Abbott  C.  J.  This  case  i»eems  exactly,  within  that 
o^Beardmore  v.  Fox  {b\  the  authority  of  which  is  by  ao 
means  shaken  by  what  fell  from  L.  C.  J.  Gibbs^  in 
SCuari  v.  Smith.  In  that  case,  the  premises  were  let  for 
^  100/*  originally ;  and  in  consequence  of  subsequent  im- 
provements  by  the  tenant,  became  of  the.imprpved 
value  of  180/.  per  annum.  Yet  the .  Court  held,  that 
the  party  who  occupied  was.  not  there  to  be  consideEcd 
as  the  owner  of  the  impcoved  rent  The  oply  differo 
ence  between  tlie  cases  is  in  the  amount  of  the  improve* 
ments,  which  can  make  no  difference  ;  for  no  solid 
distinction  can  exist  between  an  improved  value,  of.  50/. 
and  one  of  500/.,  in  point  of  law.  It  is  to  be  observedf 
that  the  words  of  the  act  are,  *\  owner  of  the  improved 
rent,"  and  not "  owner  of  the  improved  value;"  and  we 
most  construe  it  according, to  those  words,  and  not  ac- 
cording to  others  which  we  might  think  would  have 
been,  more  applicable  to  the  justice  of  the  case.  There 
may  be  a  distinction  between  the  ground  rent,  and  the 
improved  rent ;  but  here  the  premises  were  originally 
let  by  Cloake,  at  an  improved  r^nt      The  npnsuit, 

therefore^  was  right. 

Rule  refused. 

(a)  I  Soi.  i  PuO.  009.  (6)  8  Tern  Sep,  S14^ 

Vol.  XL  li. 
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BuLWER,  Clerk,  against  Bulwer,  D.  D. 


3%li 

By^lA  mdiic^    TTRESPASS  for  breaking  and  entering  several  closes 

iaputinpofr-  of  the  plaintiiF,  and  reaping   and   carrying  aWay 

session  of  ft  psit 

lor  the  wbole,     ^is  com,  hay,  &c.     Plea,  general  issue.     At  the  trial 

Snimacdbn"    at  the  last  Lent  assizes  for  the  county  of  Norfolk^  before 

^  gS^^**  Grafiam  B.,  it  appeared  that  the  defendant  had  been 

no^^^^^^  the  rector  of  the  parish  of  Sail,  and  that  he  had  re- 

possession  of  it.   siimed  that  living  on  the  21st  May,  I8l8.     The  plain- 

A  parson  °  t  •       •         j 

who  resigns        tilF  was  pi^esented  on  the  4th  June^  and  was  instituted  to 

not  entitled  to  it  OR  the  /th  My,  and  afterwards  inducted.  The  de- 
fendant retained  possession  of  the  glebe  lands  till  Old 
Michaelmas^day  following,  and  severed  and  took  the 
crops  of  hay,  com,  &C  which  had  becR  previously 
sown.  The  jury  found  a  verdict  for  the  plainti£^ 
damages  188/.    And  now 

Frere  Seijt.  moved  to  enter  a  nonsuit,  or  for  a  re- 
duction of  the  damages.  On  the  first  point,  be  con- 
tended that  the  plaintiQ*had  not  sufficient  possession  of 
the  glebe  lands  to  entitle  him  to  maintain  trespass,  and 
for  this  he  cited  2  Roll.  Abr.,  553.  pL  45. :  "  Plaintiff 
cannot  maintain  trespass  quare  clausum  fr^it,  if  be 
has  not  actual  possession,  though  be  has  the  freehold 
in  law,  as  an  heir  shall  not  have  trespass  against  an 
abator."  [Abbott  C.  J.  By  the  act  of  induction,  the 
parson  is  put  into  the  actual  possession  of  a  part  for  the 
whole,  and  he  can  therefore  maintain  trespass  It  is 
not  necessary  that  he  should  actually  go  upon  the  glebe 
itself.]  Then»  with  respect  to  the  second  point,  be  oon* 
ttnded  that  the  verdict  should  b«  roduced  to  the  tarn 

of 
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of  sot,  being  the  value  of  the  tithes  of  the  crops  in  181&. 
question.  In  Moyle  v.  Bwer  («),  it  was  laid  down  by 
Oote  C.  J.J  that  if  a  parson  sows  the  ground  and  is  ,^£^ 
afterwards  deprived  or  doik  re^ign^  if  the  corn  was  not 
s^ered  at  the  time  of  the  successor's  coming  in,  he 
shall  have  the  tithe.  And  in  Degge,  ch.  2.  p.  2.,  if 
the  parson,  vicar,  &c.  sow  the  land,  and  be  deprived, 
resign,  or  accept  ariother  living,  the  successor  shall 
have  the  tithes.  And  in  Qibsorfs  Codex  {h\  title 
<<  Rules  of  canon  and  common  Law  concerning  Glebe,'* 
it  is  said,  "  if  the  parson  dies  after  severance  from  the 
ground  and  before  the  corn  is  carried  off,  the  successor 
shall  have  no  tithe,  because,  though  it  was  not  set  out, 
yet  a  right  to  it  was  vested  in  the  deceased  parson  by 
the  severance  from  the  ground.  The  same  is  true  in 
case  of  deprivation  or  resignation  after  glebe  sawn,  the 
successor  shall  have  the  tithe  if  the  corn  was  not  severed 
at  the  time  of  his  coming  in,  otherwise  if  severed.'' 
So  that  from  all  these  authorities,  it  appears,  that  even 
in  the  case  of  resignation  before  severance^  the  suc- 
cessor is  only  entitled  to  the  tithes  of  the  crop  arising 
from  the  glebe,  and  not  to  the  crop  itself. 

Abbott  C.  J.  The  general  rule  of  law  applicable 
to  cases  of  this  description  is,  that  where  n  tenant  of 
l^nd  has  an  uncertain  interest  which  is  determined 
either  by  the  act  of  God  or  the  act  of  another,  there  he 
shall  have  emblements :  but  that  is  not  so  where  the 
tenancy  is  determined  by  his  own  act  Tliat  is  laid 
down  in  a  variety  of  instances,  which  will  be  found  in 
L-    C.  Baron  Comyris  Digest,  {c)    As  where  the  lessee 

(•}  ^  B¥itif*  1S4.  (»}  Vol.  i.  p.  S«I.  (f)  Mfi#i  G.  & 

1 1  2  inr- 
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Bdlwb» 
agmnst 
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surrenders,  or  a  woman  who  is  tenant  durante  viduitate  . 
marries,  or  the  estate  determines  by  forfeiture^  condi- 
tion broken,  &c.  In  all  these  cases  they  are  not  en- 
titled to  emblements.  It  seems  to  me,  that  this  case  h 
precisely  the  same  in  principle^  and  ought  to  follow 
the  same  rule*  And  the  authorities  cited  are  much 
too  loose  fer  the  Court  to  act  upon  in  opposition  to  so 
old  and  so  established  a  rule  of  law.  The  lessee  of  the 
glebe  of  a  parson  who  resigns  is  in  a  different  situation, 
for  his  tenancy  being  determined  by  the  act  of  another, 
he  will  be  entitled  to  emblements. 

Rnle  refined. 


Saiurdajf, 


DoEf^oD  the  Demise  of  Cotterill,  against 
Wtlde. 


The  Court  re- 
fiuedtotet 
aside  the  Ter- 
dictin  eject- 
ment, on  the 
ground  that 
there  wai  a  ra- 


the description 
of  the  premises 
in  the  nisi  prius 
record  (upon 
which  die  plain- 
tiff recorered) 
and  the  issue ; 
it  not  being 
stated  how  the 
premises  were 
descrihed  in  the 
dedaration  de- 
livered. 


J^JECTMENT  for  two  messuages,  &c  The  issue 
delivered  stated  premises  to  be  situate  in  the  parish 
of  Wimbledon^  in  the  county  of  Worcester.  The  nisi 
prius  record  stated  the  premises  to  be  situate  in  the 
parish  of  Himbleton^  in  the  county  of  fVorcesier.  At 
the  trial  at  the  last  assizes  for  Worcester^  before  Midard" 
son  J.,  the  lessor  of  the  plaintiff  proved  a  title  to 
premises  in  the  parish  of  Himbleton^  in  the  county  of 
Worcester^  and  had  a  verdict. 

Campbell  now  moved  to  set  aside  this  verdict,  on  an 
affidavit  that  the  name  of  the  parish  in  the  issue  de- 
livered was  Wimbledon ;  that  no  judge's  order  had  been 
obtained,  nor  any  consent  given  on  the  part  of  the 
defendant,  to  amend  the  issuer  or  to  alter  the  nisi  prius 

record 
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record  from  the  amended  issue;  and  that  the  defendant        1819. 
went  down  to  trial  relying  upon  this  objection* 


Dox 

againtt 


But  the  Court  refused  the  rule,  on  the  ground  that  the 
affidavit  did  not  state  how  the  premises  were  described 
in  the  declaration ;  and  they  said  that  they  suspected 
that  the  premises  were  properly  described  there;  and 
if  so,  it  was  the  duty  of  the  defendant  to  have  returned 
the  issue,  as  not  corresponding  with  the  declaration. 

Rule  refused. 

HoLROYD  against  Beeare  and  Holmes.         scuurd^, 
'TRESPASS  for   breaking  and  entering  plaintiflPs   Thertewwdof 

-^  a  court  baron 

house,  and  seizing  and  taking  his  cattle,  goods,  and  is  » judicial 
chattels.  The  defendants  pleaded  first  the  general  tres^wSl 
issue,  and,  secondly,  justified  the  one  as  steward  of  the  J^Jj^'^iJ^^hk 


court  baron  of  the  manor  of  Wakefield^   and  the  other  bwHff  by 

•^  take  took  the^ 

a»  his  bailifi*,  stating,  that  on  the  12th  of  September,   goods  of  ^. 

under  a  precept 

1817>  at  a  court  of  the  said  manor,  holden  before  cer-  commandiag 
tain  then  suitors  of  the  said  Court,  according  to  the  ezecution  UicT 
custom  of  the  said  court,  one  J.  ^.  levied  his  plaint  8«^°^-^- 
against  Sarah  Holroj/d,   and  afterwards  recovered  on 
the  plea  aforesaid  against  her  9/.  J  45.  for  his  damages 
and  costs;  and  the  defendant,  jBr^ar^,  on  the  5th  of 
December^  1817,   as  such  steward  of  the  manor,  caused 
his  precept  to  be  issued,  to  take  the  goods  of  the  said 
Sarah  Hdroyd  in  execution,  which  precept  was  de- 
livered to  the  defendant,  HolmeSf  as  bailifi^,  to  be  cxe-* 
cuted,  and  that  by  virtue  of  that  precept,  the  goods  in 
question  were  by  him  seized,  and  the  trespasses  com- 
I  i  8  mitted. 
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1319.       ipitt^.   There  was  another  similar  justification)  s^n^ 
out  a  judgment  recovered  in  the  s^me  court,  at  the 


irfoiBjr  suit  of  J,  C.  against  Sarah  Holroyd.  At  the  trial  at  the 
l^st  Summer  assizes  for  th^  county  of  York^  before 
Btnfley  J*,  the  principal  question  was,  whether  the 
goods  which  had  been  seized  were  wholly  or  in  part 
the  property  of  the  plaintiff,  or  of  Sarah  Holroyd.  The 
jury  found  a  verdict  for  the  plaintiff.  It  appeared  also^ 
that  the  defendant,  Breare^  was  not  in  any  respect  per- 
sonally concerned  in  the  seizure  of  the  goods,  but  onlj 
as  having,  in  his  character  of  steward  of  the  court 
baron,  signed  the  precept  for  taking  Sarah  Hdrcyi^ 
goods  in  execution.  Upon  ihv&  Scarlett  contended,  that 
he  was,  in  thi«  case,  acting  in  a  judicial  and  not  a  mi* 
nisterial  capacity;  and  that,  therefore,  he  was  not  liable 
fiir  the  act9  of  bis  bfiiliff.  On  the  other  handi  it  was 
argued,  that  he  was  only  in  tlie  nature  of  a  minister  of 
the  court  barpn,  of  which  the  suitors  are  the  judges, 
find  that,  therefore,  he  was,  like  any  other  ministerial 
pflScer,  responsible  civiliter  for  the  acts  of  his  bailiff. 
The  learned  Judge  reserved  the  point,  giving  leave  to 
the  defendant,  Br^are^  to  move  to  have  a  verdict  ear 
tered  for  him,  in  case  the  Court  should  be  of  opiniou 
that  he  was  not  liable.  A  rule  nisi  to  this  effect  having 
been  obtained  ip  last  Michaelmas  term^ 

Qross  Serjt.,  and  Tindal,  shewed  cause  in  last  Hilary 
term.  The  steward  of  a  court  baron  is  merely  a  minis- 
terial oiScer ;  for  the  pleadings  in  this  case  state^  that 
the  court  is  holden  before  the  suitors,  who  are  tlie 
judges  of  the  court ;  and  it  is  the  duty  of  the  steward, 
as  their  minister,  to  see  that  their  judgments  are  exe- 
cuted properly.    There  i^re  many  authorities  which 

shew 
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shew  this.  Lord Ceke^  speaking  of-the  court  beron»  s^jrffy  18)9- 
^  Tbfe  is  a  court  ipcident  to  every  manor,  and  i3  not  ^  ^ 
of  record*  and  the  suitors  be  thereof  judges, -^tbougli  ^^^ 
the  plea  be  boldcn  by  force  of  a  writ  of  right.'*  (a)  Sp 
again,  <<  And  it  is  to  be  understood,  that  this  court  is 
of  two  natures :  the  first  is  by  the  common  law,  aqd  i^ 
called  a  court  baron,  as  some  have  said ;  for  that  it  i^ 
the  freeholders  or  freeman's  court,  (for  barons,  in  on^ 
sense,  signify  freemen,)  and  of  that  court  the  freeholders 
being  suitors  be  judges,  and  this  may  be  kept  from 
three  weeks  to  three  weeks.  The  second  is  la  customary 
court,  and  that  doth  concern  copyholders^  and  therein 
the  lord  or  his  steward  is  the  judge.  And  as  there  may 
be  a  court  baron  of  freeholders  only,  without  copy- 
holders, and  then  is  the  steward  the  register ;  so  iherd 
may  be  a  customary  court  of  copyholders  only  without 
freeholders;  and  then  is*the  lord  or  his  steward  flie 
judge."  (b)  And  in  Bro.  Abr.^  tit  Court  Baron^  pi.  11.^ 
there  is  this  passage:  "  Nota,  per  Choke  Justice,  thattrt 
court  baron,  county,  or  hundred,  the  suitors  are  judges' 
and  the  bailiff  and  sheriff  are  only  ministers."  And  the 
fteward  falls  within  the  same  reasoti,  as  appears  from 
another  passage  in  the  same  book,  tit.  Judgment^  ph  1  i  8., 
**  Nota,  that  the  suitors  are  the  judges  in  county  court, 
court  baron,  and  hundred,  as  well  in  writ  of  right  pa- 
tent, as  in  justicies,  and  other  suits  there;  and  the 
sheriff,  steward,  and  bailiff  are  not  judges  there,  quod 
nota  bene."'  Then  it  is  clear,  from  the  evidence,  that 
the  steward,  in  this  case,  is  only  a  ministerial  oflBcerr 
and  if  once  that  is  established,  the  question  is  at  an 
end.    For  though  no  action  will  lie  against  a  judge,  for 

(o)  4  InU.  26S.  &  57.  iff)  1  Jmt.  58. 

I  i  4  what 
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"1819.     '   what  he  does  judicially,  though  it  should  be  laid  false 


HoLKOTO 


xntditiose  et  scienter,  as  it  is  laid  down  by  NortA  C.  J. 
agiiintt  ,  in  Soames  v.  Barnardiston  (a),  yet  it  is  otherwise  in 
the  case  of  a  ministerial  officer.  And  the  maxim  of 
law  <<  respondeat  superior''  applies  to  that  case.  He 
steward  here  is  answerable  precisely  on  the  same j)rin- 
ciple  as  the  sheriff  is,  viz.  that  the  law  holds  it  to  be  his 
duty  to  execute  the  office  in  person ;  and,  therefore, 
makes  him  answerable,  civiliter,  for  the  acts  of  his 
officer.     •     ' 


ScarkU  and  Parkcy  conti*a.  The  circumstance  that 
no  instance  can  be  produced /in  which  such  an  action 
as  the  present  has  ever  yet  been  maintained,  goes 
strongly  to  shew  that  the  steward  is  not  liable.  For 
the  thing  must  often  have  happened  before.  The  dis- 
tinction' between  this  case  and  that  of  the  sheriff  is 
obvious ;  for  the  sheriff  is  no  pait  of  the  court  out  of 
which  the  process  issues ;  but  the  steward  of  a  coiurt 
baron  is  so,  and  his  situation  is  rather  to  be  com- 
pared to  that  of  the  signer  of  the  writs  in  this  court, 
who  is  surely  not  liable  in  case  of  a  mis-execution  of 
any  of  them  by  the  sheriff.  The  passages  cited  only 
shew,  that  the  steward  of  a  court  baron  is  a  minister  of 
that  court  for  some  purposes,  as,  for  instance,  to  register 
their  proceedings,  and  the  like.  But  they  do  not  shew, 
that  he  is  their  minister,  for.  the  purpose  of  executing 
their  process :  and  If  so,  he  is  not  liable,  when  the 
process  is  improperly  executed. 

.  ^       .  Cur.  adv.  viJi* 

C«)  '^  Si.  TV.  442.     6  Him^h  1094. 

Abbott 


BftXAKI. 
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Abbott  C.  J.  now  deliver^  the  opinion  of  the  Court.        1819. 

This  was  an  action  of  trespass,  in  which  the  plaintiff        

obtained  a  verdict  upon  the  general  issue,  against  both         agahut 
these  defendants ;  and  upon  a  motion  having  been  made 
to  set  aside  the  verdict,  [and  to  enter  a  verd<ct  for  the 
defendant,   Breare,   the  Court  took  time  to  consider 
of  their  judgment.     It  was  contended,  in  argument, 
that  the  defendant,  Breare^  being  the  steward  of   a 
court  baron,- was  merely  the  minister  of  that  court,  to 
execute  its  process,  and  was  not  dothed  with  any  ju- 
dicial character ;  and  it  was  said,  that  his  warrant  to 
the    other   defendant   was  analogous  to  that  of  the 
sheriff  to  his  bailiff,  and  rendered  him,  like  the  she- 
riff,   civilly  responsible    for  the  mis-execution  of  it 
This  was  contended,  on  the  ground,  that  in  the  court 
baron  the  free  suitors  are  the  judges;  and  certainly 
they  are  so,  for  the  purposes  stated  in  the  authorities 
which  have  been  cited.     We  are,  however,  of  opinion, 
that  the  steward  is  not  merely  a  minister  of  that  court, 
but  a  constituent  and  essential  part  of  it.     The  Court 
cannot  be  holden  without  him.     No  mandate  is  di- 
rected to  him  qs  an  officer ;  but  he  makes  his  mandate 
to  the  bailiff.      And  there  is  this  material  distinction 
between  the   mandate  of  the   sheriff  and  that   of  a 
steward  of  a  court  baron  :   in  the  former,  the  sheriff 
commands  the  bailiff  to  make  the  levy,  and   it  con- 
cludes thus,    "  So  that   I  may  have  the  same  before 
the  court,  &c.''     But  in  the  warrant  of  the  steward, 
the  bailiff  is  directed  to  levy,  so  that  he  the  bailiff  may 
may  have  the  same  before  the  Court  on  the  day  ap- 
pointed.   This,  therefore,  is  more  like  the  writ  of  the 
superior  court  to  the  sheriff  than  the  warrant  of  the 
aberiff  to  his  bailiff.    That  seems  to  be  decisive^  to 

shew 


BaxAftx. 
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1819.        shew  that  the  bailiff  and  not  the  steward  is  the  minister 
—^        of  the  court  baron,  for  the  execution  of  its  process 

HOLROVD 

jgainst  and  that  he  is  not  the  servant  of  the  steward  in  this 
respect.  We  are,  therefore^  of  opinion,  that  the  steward 
is  not  for  this  purpose  a  minister,  bat  part  of  the 
Court  itself.  And  if  so,  this  action  is  not  maintain*- 
able  against  him,  and  the  rule  for  entering  a  verdict  for 
himmi^st  therefore  be  absolute. 

Rule  absolute 


Mat, 


RippiNER  against  Wright,  Clerk. 


^T^nr^  ASSUMPSIT  for  a  crop  of  peas,  bargainedand  sold 
ST^de^  by  plaintiff  to  defendant.  *  Plea,  non  assumpsit  as 

•troyed,  no         to  part,  and  a  tender  of  61.  Ss.  9i  as  to  the  residue.    At 

parol  evidence 

can  be  given  the  trial  before  Burrough  J,,  at  the  Spring  assizes  for 
even  if  it" bw  '  the  county  o^  Northampton^  the  defendant  proposed  to 
^ie  w^^  give  parol  evidence  of  an  agreement  between  him  and 
JSo'touTST^  the  plaintiff,  that  the  latter  should  not  be  paid  for  the 
objection.  value  of  the  crop,  but  only  for  the  expense  of  ploughing 

and  seed  sown.  Il  appeared  that  this  agreement  had 
been  reduced  into  writing,  on  unstamped  paper ;  and 
that  afterwards  the  plaintiff  took  an  opportunity  to 
snatch  it  from  the  hands  of  the  defendant's  attorney, 
and  to  destroy  it.  Holbechj  for  the  plaintiff,  objected 
that  no  parol  evidence  of  the  contents  of  this  paper  could 
bereceived,  inasmuch  as  the  paper  itself  could  not,  if* 
in  existence,  have  been  read,  not  being  stamped.  On 
the  other  hand,  it  was  contended  that  the  plaintiff,  by  . 
his  act  in  destroying  the  paper,  had  prevented  the  de- 
fendant from  getting  it  stamped^  as  he  might  have  done 

on 


Ill  THE  Fimr-NiKTV  YsAR  OP  GEORGE  III.  47» 


RimvBn 


on  paymeqt  of  the  penalty ;  and  that  therefore  it  was        )619. 
not  competent  for  him  to  make  this  objection.    The 
learned  Judge  rejected  the  evidence^  and  the  plaintiff 
obtained  a  verdict     And  now 

Denman  moved  for  a  new  trial,  on  the  ground  that 
the  learned  Judge  had  improperly  rejected  the  evidence ; 
and  contended  that  the  plaintiff  ought  not  thus  to  have 
been  permitted  to  take  advantage  of  his  own  wrong- 
ful act*  i 

Per  Curiam.  The  evidence  was  properly  rejected. 
It  is  the  duty  of  the  parties  to  nn  agreement  to  take  care 
that  when  it  is  executed  it  is  properly  stamped ;  and  it 
is  one  of  the  risks  attendant  upon  an  omission  to  do 
this,  that  if  any  accident  happens  to  the  agreement 
before  the  stamp  is  a£Sxed|  there  is  no  remedy  upon  it 
whatsoever.  It  is  not  possible  now  to  say,  whether  or 
not  the  commissioners  of  stamps,  in  the  exercise  of  their 
discretion,  would  have  permitted  this  agreement,  if  it 
bad  remained  in  existence,  to  be  stamped  on  payment 
of  the  penalty. 

Rule  refused. 

The  Kino  against  Trevenen.  , 

TNthis  CMC  Gaselee  had  obtained  another  rule  nisi   it  is  in  the  dis- 
fbr  a  quo  warranto  against  the  defendant,  to  shew    comt  to  grant 
by  what  authority  he  claimed  to  be  mayor  otHelleston  fnfomd^'^OT 

not :  and  un- 
der circusiitanccs  tending  to  throw  suspicion  on  the  motiyes  of  the  relator,  the  Court 
win  no>  grant  such  application  where  the  consequence  will  be  to  dissolve  a  corporation^ 

upon 
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1819.        upon  and  from  the  16th  day  of  November^  1813,  until 
the  25th  September  1814.     The  rule  was  obtained  under 
the  same  circumstances  as  have  been  already  {a)  stated. 
The  present  application  was  made  on  the  affidavit  of 
Christopher  Waliis  itn  attorney,  resident  at  Helleston^ 
who  stated  that  he  was  a  freeman  of  that  borough,  and 
that  he  had  not  concurred  in  the  election  either  of 
Thomas  GrylU  to  the  office  of  may6r  on  the  26th  Sep-- 
temberf  1813,  nor  in  that  of  the  present  defendant  or 
any  subsequent  mayor.     He  further  swore  that  he  in- 
tended to  prosecute  the  quo  warranto^  if  granted,  at 
his  own  expense,  and  that  the  present  application  was 
made  at  his  own  instance  and  expense,  and  without 
any  agreement  or  promise  of  any  person  or  persons 
for  his  being  reimbursed,  nor  did  he  expect  to  be 
reimbursed  the  expenses,  or  any  part  thereof,  by  any 
person  or  persons  whomsoever.     The  affidavits  on  the 
other  side  set  forth  the  same  facts  and  declarations  of 
Sir  Christopher  Hawkins^  that  he  would  dissolve  the 
corporation,  &c.,  as   in  the  former  application,  and 
added,  that  Mr.  fVallis,  the  present  relator,  was  a  parti- 
san of  Sir  C.  H.  at  the  last  election ;  that  he  lent  him 
his  house,  voted  for  his  interest,  and  was  the  partner 
of  Mr.  Roberts,  his  avowed  law-agent  on  that  occasion. 

Warren  shewed  cause.  It  is  to  be  observed  that  the 
applicant  only  metas,  that  there  is  no  agreement  or 
expectation  entertained  by  him  that  he-  shall  be  reim- 
bursed. It  is  quite  consistent  with  this,  that  he  may 
have  already  received  the  money  for  this  purpose. 
Besides,  what  proper  motive  can  a  freeman  of  this 

(a)  Atite,p.35d.    The  relator  not  filing  additional  affidairitf,  iht 
niUi  woe  diicfaaiiged. 

corpor- 
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corpocation  have  in  dissolving  the  corporation?  for  1819. 
that  is  to  be  the  consequence  of  the  present  motion. 
In  R.  V.  Stacey{a\  Lord  Mansfkld  puts  it  on  this 
ground :  he  says,  <^  The  Court  is  bound  to  guard  the 
quiet  of  corporations,  and  the  stat.  11  6. 1.  c.  A.  wais 
passed  in  order  to  insure  them  security  and  tranquil- 
lity." And  besides  the  circumstances  in  which  the  pre- 
sent relator  stands  are  strongly  demonstrative  of  the 
fact,  that  this  is  a  continuation  of  the  same  attempt  be- 
fore made  by  Sir  C  Hawkins  i  for  the  present  relator 
is  nearly  connected  with  him,  and  is  the  partner  of  his 
avowed  law-agent,  and  an  active  firiend  to  his  interest 
Here  nearly  six  years  have  already  elapsed  before  any 
objection  has  been  taken. 

GaseUe,  contra.  If  the  Court  is  to  be  astute  in 
inquiring  into  the  motives  of  parties,  there  will  soon 
be  an  end  of  quo  warranto  informations.  It  is  hardly 
to  be  supposed  that  any  person  on  the  opposite  interest 
to  Sir  C  Hawkins  will  come  forward  to  object  to  these 
defects.  But  it  is  quite  enough  if,  as  here,  all  con- 
nection with  that  person,  as  to  this  motion,  is  denied  by 
the  relator.  He  swears  that  it  is  made  at  his  own  ex- 
pense, and  there  may  be  many  legitimate  motives  why 
he  may  wish  this  corporation  to  be  dissolved.  For  he 
may  hope  to  have  a  fresh  charter  more  favourable  to 
the  general  interest  of  the  town.  All  that  is  necessary 
is,  that  the  relator  should  apply  bona  fide,  and  that  is 
sworn  to  be  the  case  here.  In  Rex  v.  Cudlip  (b)  the 
Court  on  a  second  application  granted  the  rule^  and 
judgment  of  ouster  was  afterwards  obtained.   .  Yet  th^ 

.      (o)  1  r.  a.  1.  (b)  6  T,  n.  sos. 

circum* 
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ciroumstances  there  were  in  dl  respecto  ttmilar  to  the 
present. 

Abbott  C  J.  Where  a  corporation  acts  contrary 
to  the  franchises  which  have  been  granted  to  it,  and 
invades  the  rights  of  the  crown,  the  JUomey-Generaly 
of  his  own  authority,  and  without  any  a|^plicati<Hi  to 
this  Court  for  leave,  may  exhibit  an  information  against 
them.  But  in  the  case  of  individual  memberi  of  the 
corporation  the  case  is  diflferent  \  for  then  it  is  wholly 
within  the  discretion  of  this  Court  to  say,  whether  such 
an  information  ought  to  be  granted  or  refused.  The 
Court,  undoubtedly,  have,  in  some  cases,  permitted 
these  informations  to  be  filed,  where  the  effect  has  been 
thereby  to  dissolve  the  corporation ;  but  that  has  been 
where  strong  cases  have  been  made  out.  Here^  all  tl^at 
appears  is  this,  thai  about  five  or  six  years  ago,  tb^ 
select  body  in  this  corporation  nominated  two  persons 
for  the  office  of  mayor,  one  of  whom  happened  to 
have  filled  the  incqnsistent  offices  of  recorder  imd  aUecr 
man  at  the  same  time.  That  union  of  offices^  it  appears 
from  some  other  cases  which  have  been  before  the 
Court,  had  existed  in  other  neighbouring  boroughs,  and 
was  not  known  or  supposed  at  the  time  to  be  illegaL 
The  objection,  therefore,  to  the  title  of  the  defend- 
ant is  not  one  which  the  Court  would  be  inclined  to 
favour.  Then,  when  we  consider,  in  addition  to  this» 
that  this,  application  is  made  at  the  instance  of  an  ac- 
knowledged partizon  of  Sir  C  Hauokins,  and  that  this 
latter  person  has  expressed  a  determination,  that  in 
order  to  obtain  parliamentary  influence,  he  wpukl  dis-. 
solve  this  corporation,  I  think  we  shall  best  exercise  the 
discretion  vested  in  us  by  discharging  the  pitaent  rule. 

Rttb  diichaisad« 
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The  King  against  The  Inhabitants  of  Poles-  wednttdoy, 
WOETH,  ^""^  ^^ 

nrWO    Justices,    by    their    orderi    removed    James  Whereapsu- 

Barweli  Sarah  his  wife^  and  their  four  children,  for  a  ^  and 

from  the  parish  of  Kingsbury,  in  the  county  of  Warwick,  Sn^^*^  few 

to  the  parish  of  Poleswcrthf  in  the  same  county.     The  ^^^f  ^^end 

sessions,  on  appeal,  confirmed  the  order,  subject  to  the  ^^^^>  without 

his  master's 

opinion  of  this  Court  on  the  following  case*      The  leave,  to  the 

pauper  was  hired  by  Mr.  Hay  of  Polesworthy   at  Poles-^  himself  for  the 

'SDorth  statutes,  a  fortnight  before  Michaelmas,  1799>  as  "n^the  mistCT*^ 

waggoner's  lad,  at  3/.  lOs.  wages  for  a  year,  commencing  fo^^bM^w***™ 

from  the  day  after  Falseley  fiiir,.    the  Tuesday  after  ^^^  •  niagiV 

Michaelmas-day.     The  pauper  remained  in  the  service  nwster,  and 

atPolegtDorth  till  a  fortnight  before  Michaelmas  in  the  serre  his  year 

following  year,   when  he  went  to  Middleton  statute^,  ^^is\^^^ 

having  previously  asked  his  master's  leave,  who  refused  Jj^i^J^'" 

to  let  him  go  there.    The  following  day  the  pauper  *^«*  "nd  did 

asked  his  master  what  work  he  was  to  do;  the  master  told  his  sendee ; 

him  that  he  might  go  where  he  had  been  the  day  before^  hired  nor  of- 

and  that  he  would  not  employ  him  any  more.     The  ^f^j^ 

pauper  asked  the  master  to  pay  his  wages,  and  said  if  ^^^^''^^ 

if  he  did,  he  would  go.    The  master  refused,  and  said  J*"*!  expired: 

.  ®  .  .  .  Held  that  this 

be  would  obtain  a  summons,  which  he  did ;  but  neither  amounted  onij 

of  them  attended  the  magistrate  on  that  summons.    The  ation^^oThis 

pauper  left  his  master's  house  on  the  day  the  summons  J^[J|^d^^*' 

was  served :  two  days  afterwards,  the  pauper  called  at  2at^h"th*"bv 

his  master's  house ;    and  the  same  day  they  both  went  g^«d  a  settle. 

ment. 

to  Polesnwrth  statutes,  when  the  pauper  hired  himself  to 
a  new  master,  from  the  day  after  the  next  Falseley  fair. 
Oil  th«  day  afUr  PoUworih  itatuteii  the  pauper  sum* 

noDid 
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1819.        moned  bis  master  before  the  magistrate.    When  before 

■■  the  magistrate^  the  pauper,  in  answer  to  a  question  put 

agahut        to  him  by  the  magistrate,  said  he  was  willing  to  serve 

^^uof"*"     ^^^  timeout;   but  the  master  said  he  would  not  take 

FouawdBTH.     jjjjj^  again.    The  magistrate  then  directed  ihe  master  to 

pay  the  pauper  his  whole  wages:    which  the  pauper 

took,  and  was  satisfied ;  and  went  to  his  grandfather's, 

where  he  remained  till  the  day  after  FaheUy  fair,  when 

he  entered  upon  his  new  master's  service. 

Adams  and  Finch^  in  support  of  the  order  of  sessions. 
The  question  in  this  case  is,  whether  what  took  place 
before  the  magistrate  amounted  to  a  case  of  dispensa- 
tion or  dissolution ;  and  if  there  was  any  evidence  upon 
which  the  sessions  might  draw  the  conclusion  in  favour 
of  the  former,  this  Court  will  not  disturb  the  inclusion 
which  they  have  drawn,  Bex  v.  Maidstone,  {a)  The 
circumstances  in  tliis  case  shew  that  the  master  had  no 
reasonable  ground  for  dismissing  the  pauper,  BexY* 
Islip.  (i)  Here,  the  pauper  received  his  full  yeai^s 
wages ;  and  there  is  this  additional  circumstance,  that 
he  neither  entered  nor  offered  to  enter  into  any  other 
service^  till  afler  his  year  had  expired.  That  dis* 
tinguishes  this  case  from  those  of  Bex  v.-Kifi^s 
Pyon  (c),  and  Bex  v.  Leigh  (d),  which  will  be  relied  on 
by  the  other  side.  And  it  appears  from  the  judgment  of 
Le  Blanc  J.,  in  Bex  v.  Hardhom-^cuwrVfetsAon  (^),  that 
that  circumstance  is  most  material.  They  were  then 
stopped  by  the  Court. 


(a)  12  iSwe,  55a  (6)  3  Sir.  423. 

(c)  4Ea$t,5S4.  (d)  7  Eati,  559.  .   (e)  12  £a$i,  S6. 

Beynolds 
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Beynclis  and  Hdlbech,  contra.  The  test  to  which  all  ^®^^' 
these  cases  must  be  brought  is  laid  down  by  the  case  of  Tbe^vc 
JJwf  V.  Kin^s  Pgan  {a);  for  there  Lord  Ellenborougk  ««  "^'^u 
aaysy  that  where  the  parties  stand  in  such  a  situation  ants  at 
that  neither  the  master  can  compel  the  servant  to  come 
back  into  bis  service,  nor  the  ^rvant  can  compel  the 
master  to  take  him  back,  and  neither  of  them  hate  any 
l^al  means  of  compelling  redress  against  the  other, 
there  is  a  dissolution  of  the  contract.  Now,  if  this  case 
be  tried  by  that  test,  it  is  quite  clear  that  the  master, 
by  his  payment  of  the  full  year's  wages  before  the  ma- 
gistrate, lost  all  right  of  compelling,  after  that,  the 
pauper  to  return  to  his  service;  and  the  pauper,  by 
accepting  the  wages,  and  declaring  himself  satisfied, 
lost  all  right  of  compelling  the  master  to  take  him  back. 
The  only  circumstance  which  is  said  to  distinguish  the 
two  cases  b  this,  that- in  Sex  v.  Kings  Pyon  the  pauper 
oflbped  her  services  to  other  persons ;  but  that  was  only 
evidence  from  which  her  satisfaction  at  the  arrangement 
might  be  inferred :  and  here  the  sessions  have  found,  as 
a  fiurt,  that  the  pauper  was  satisfied.  The  same  ob- 
servation applies  to  Rexy.  Leigh.  Besides,  in  this  case, 
the  pauper  was  a  servant  in  husbandry,  over  whose 
contract  a  magistrate  has  a  jurisdiction. 

Abbott  C.J.  It  seems  to  me,  that  the  court  of 
qiiflater  sessions  were  quite  right  in  refusing  to  consider 
thill  as  a  case  in  whidh  the  contract  between  the  parties 
was  dksOlved.  There  can  be  no  dissolution  without  a 
motalftl  consent  of  the  parties,  or  some  justifiable  cause 
of  complaint  on  the  part  of  the  master;  but  here  he 

(a)  4^«f,3S4. 

Vol.  II.  K  k  quar- 
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J  819.  quarrelled  with  the  pauper  without  sufficient  rea«OD,  for 
the  pauper  had  done  no  more  than  according  to  jBcir  J^ 
Idip  he  had  a  right  to  do.  There  was  therefore  no  justifi- 


TImKimo 


PotStWORTB. 


aafti  o#  i^hle  ground  for  dismissal.  Then  is  there  any  mutual  con- 
sent? It  appears  that  the  parties  went  before  a  magistrate, 
and  the  pauper  then  stated  that  he  was  willing  to  con- 
tinue in  the  service:  the  master,  however,  peremptorily 
refused,  upon  which  the  pauper,  after  receiving  hia  foil 
wages,  said  that  he  was  satisfied ;  but  be  neither  con- 
tracted nor  offered  to  ^ntract  any  other  service.  And  I 
think  that  there  is  nothing  in  this  case  to  shew,  that  if  on 
the  following  day  his  master  had  ordered  the  pauper  to 
return  into  his  service,  he  would  not  have  been  bound 
so  to  do.  I  think,  therefore,  that  the  order  of  sessions 
was  right. 

Batlet  J.  The  case  of  Res  y.  IsUp  seems  to  me  to 
be  in  point.  There  the  sen^nt,  as  in  this  case^  after 
having  been  refused  permission  to  go  to  the  statutes  finr 
the  purpose  of  getting  another  plac^  went  without  such, 
permission;  and  the  master  refiising  to  receive  bim 
back,  the  Court  held  that  it  amounted  only  to  a  dis- 
pensation,  and  not  to  a  dissolution  of  the  contract  In 
the  two  cases  which  have  been  cited,  the  servant  eilber 
contracted  or  ofiered  to  contract  a  service  with  another 
master,  and  that  materially  distinguishes  them  from  the 
present  case,  as  appears  from  Rex  y.Hardhom  withjNai- 
Um.  The  only  grounds  for  deciding  In  favour  of  a  disso- 
lution, are  either  mutual  consent  or  some  wrongful  act 
of  the  servant;  but  here  all  that  is  stated  is  a  wrongful 
act  on  the  part  of  the  master.  And  as  to  the  servant 
.  stating  that  he  is  satisfied,  that  is  easily  to  be  explained ; 

for 
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ibr  his  whole  wages  being  paid,  he  was  satisfied  that  the 
remainder  of  his  service  should  b^  dispensed  with*. 

HoLtiOTD  J.  There  is  nothing  in  this  case  stated  to 
shew,  with  sufficient  distinctness,  that  the  servant  con- 
sented to  put  an  end  to  his  contract.  I  thii>k  that  his 
not  having  contracted  any  other  service  before  the  end 
of  .the  year  inconsistent  with  his,  return  to  that  of  his 
master  distinguishes  this  case  from  those  which  have 
been  bited. 


487 
1819. 

Tlie  KiKo 
The  Inhabit- 
ants  of 
againtt  ' 

POLESWORTH* 


Best  J.  concurred. 


Order  of  sessions  confirmed,  (a) 


(a)   Vide  Bex  t.  WkUtkbury,  6  7.  R.  4QU  and  Jlex  v.  Sudbrook^ 
4  JEmtt  ^56. 


The  Right  Hon.  Charles  Earl  of  Shrewsbury,  Friday, 
against  Gould,  surviving  Executor  of  John 
Gilbert,  deceased. 

COVENANT.     The  declaration  stated  that  George   Where  a 
lessee  cove* 

Earl  of  Shremsbwy^  since  deceased^  being  seised  of  nantedthathe 

the  demised  premises  in  fee,  by  indenture,  dated  Jan-  ^^  ^a  se»- 

udryUi,    1761,    demised  to   John  Gilbert    all    that  ^S^^Jpl^if 

limestone  that  then  was  or  thereafter  might  be  found  ^^^^ 

out  by  digging,  sinking,  or  otherwise  however,  lying  limeatasdpu- 

or  bein^r  in  certain  commons  or  common  lands,  unin*  the  improre- 

ment  of  their 

closed,  then  called  or  known  by  the  name  of  £i2m2^  lands  and  repair 
Stones  or  Ribden  Flatts,  or  commons^  where  the  lime-  Hdd'tfiat  this' 
kilns  then  were,  or  upon  any  other  waste  land  or  com-   ^eJLTS^ 

.  that  he  would 

buvti  lime  at  all  sudi  seasons,  and  that  it  was  not  a  good  defence  to  plead  that  there  was 
tu>  little  homed  on  the  premises  out  of  which  the  lessor  could  be  supflied. 


Kk  2 


mons 
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1819«        mons  within  the  manor  of  JUoftf  with  free  libeily  to 
*~'''^"        and  for  the  said  JoAn,  his  executorsi  admifristrators, 
SttuwauBT     and  assigns,  from  time  to  time,  and  at  all  times  dnring 
^^^        the  term  thereby  letten,  to  dig,  search,  sink,  and  trench 
in  upon  the  aforesaid  commons,  and  every  part  theieoi^ 
at  his  and  their  wills  and  pleasure,  for  the  finding  oot 
and  raising  up  of  the  said  limestone^  and  to  build  kilns 
for  the  burning  and  converting  the  same  tofimefin: 
the  use  and  benefit  of  the  said  John,  his  eseclitoi%  ad- 
ministrators, or  assigns;    and  the  said  late  earl,  his 
heirs  and  assigns,  did  thereby  fiirther  agree,  that  if 
there  thould  be  an  t>pposition,  and  other  kilns  built  by 
any  other  person  or  persons  in  otheY*  lands,  so  as  to 
lie  nearer  to  the  sale  of  the  aforesaid  kilns,  then  and 
in  such  case  it  should  and  might  be  lawfiil  to  and  for 
the  said  John,  his  executors,  administrators,  and  asrigns, 
to  ^ectu>ne  lime-kiln  within  any  of  the  inclosed  land 
in  the  said  manor  of  AUcmf  or  township  of  Fctrky  and 
CottoHj  belonging  to  the  said  late  earl,  apd  to  get  the 
stone  therein  to  supply  the  said  kiln,  save  and  except 
out  of  the  said  grant  and  demise,  for  the  said  late  earl, 
his  heirs  and  assigns,  his  and  their  agents,  scpnomtSi 
workmen,  tenant  or  tenants,  for  the  time  beings  Kbiertj 
to  get.  limestone,  build  kiln%  and  bum  to  lime  the  said 
stone  for  the  use  and  benefit  of  the  said  late  earl,  his 
heirs  and  assigns,  his  or  their  tenant  or  tenants^  for 
improving  their  estates  for  their  own  use,  ancl  not  othier* 
wise^  or  to  get  the  said  stone  for  any  other  use  that 
might  be  wanted ;  to  have  and  to  hold  all  and  singular 
the  said  demised  limestone  unto  the  said  John^  his  exe- 
cutors,  administrators,  and  assigns,  for   the  tenn  of 
ninety-nine  years,  if  Thomas  Gilberty  Robert  GSberi^ 
and  John  GUberty  or  any  or  either  of  them,  should  90 
14  long 
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long  U^e,  yielding  and  paying  a  certain  yearly  rent  181 9. 
And  it  was  further  agreed,  that  the  said  John  Gilbert^  ^-^ — 
the  lessee,  his  executors,  administrators,  and  assigns.  Shuewsbuat 
shoold  at  all  times  and  seasons  of  barnlng  of  lime,  ^^^  . 
supply,  furnish,  sell,  and  fit  the  said  late  earl,  his  heirs 
and  assigns,  or  any  of  his  tenants,  within  the  county  of 
Stoiffbrd,  for  the  improvement  of  the  land,  buildings,  or 
repairing  the  buildings,  at  four-pence  for  every  horse- 
load,  being  three  computed  strikes  of  good  lime  at  the 
kiln,  and  so  in  proportion  for  every  greater  or  lesser 
quantity  that  he  or  they  shall  want.  The  declaration 
then  proceeded  to  set  out  the  entry  of  the  lessee,  die 
death  of  the  lessor,  and  the  descent  of  the  reversion 
to  the  plaintiff  as  heir  at  law.  It  then  stated,  that 
during  the  continuance  of  the  term,  on  the  l4th  Jprily 
1818,  being  a  time  and  season  of  burning  of  lime^  at 
Stow  aforesaid,  in  th6  said  county,  the  said  plaintiflT 
having  occasion  for  a  large  quantity,  to  wit,  twenty 
hoi*se-loads  of  lime,  each  horse  load  being  three  com- 
puted strikes,  for  the  improvement  of  the  land  and 
boildings  of  him  the  said  earl,  within  the  said  county  of 
Skgffbrd^  did  request  and  demand  of  and  from  the  said 
NathanieU  so  being  such  surviving  executor  as  afore- 
said, to  supply,  furnish,  sell,  and  fit  him  therewith,  at  * 
the  said  kiln,  for  the  improvement  of  his  said  land  and 
buildings,  and  was  then  and  there  ready  and  willing  to 
pay,  and  ofiered  to  pay  to  the  said  Nathaniel^  four- 
pence  for  every  horse-load  of  lime,  according  to  the 
form  and  effect  of  the  said  indenture ;  and  then  alleged 
a  breach  on  the  part  of  the  defendant  in  not  supplying 
the  lime  so  demanded. 

The  defendant,  after  craving  oyer,  and  setting  out  the 

indenture,  by  which  it  appeared  that  the  yearly  rent 

K  k  3  reserved 
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1819.        reserved  was  102.,  pleaded,  first,  that  he  did  not  for  a 
long  time  before  the  said  fourteenth  day  o{  April,  1818, 

Ctorl  oi 

Shkewsbukt  nor  at  any  time  from  thence  hitherto,  burn  or  convert 
Gould.  into  lime,  nor  was  there  during  all  or  any  part  of  that, 
tlme^  burnt  or  converted  into  lime,  by  the  said  Nathamd, 
or  any  servant  or  servants  of  his,  or  on  his  account,  ajpy 
limestone  raised,  gotten^  found,  or  produced,  from^  out 
oi^  in,  or  upon  the  said  demised  premises^  or  any  part 
thereof,  the  enclosed  land  in  the  said  manor  of  AUon^ 
,  or  any  part  thereof,,  or  the  township   of  Farley  and 

CMon,  or  either  of  them,  or  any  part  thereof.  Secondly, 
that  there  was  not  at  the  time  ot  such  request  and  de- 
mand, as  in  the  declaration  mentioned,  nor  for  a  long 
time  before^  nor  has  there  been  at  any  time  hitherto, 
any  lime  upon  the  said  demised  premises^  or  elsewhere^ 
which  had  been  produced  or  made  by  or  from  lime- 
stone raised,  gotten,  found,  or  produced,  from  or  out 
of  the  said  demised  premises,*  or  any  part  thereof^  or 
.  from,  in,  or  out  of  the  inclosed  land,  in  the  said  manor 
of  Alton,  or  any  part  thereof,  or  from^  in,  or  out  of  the 
said  townships  of  Farley  and  CoUon,  or  either  of  them, 
or  any  part  thereof  and  which  had  been  burnt  or  con- 
verted into  lime  in  any  kiln  or  kilns  on  the  said  demised 
premises,  or  any  part  thereof  or  within  the  said  manor 
and  township,  or  any  of  them,  or  elsewhere^  by  the  said 
Nathaniel,  or  any  person  or  persons  acting  by  or  under 
his  authority,  or  in  his  power  or  possession,  or  other- 
wise, by  or  wherewith  the  said  Nathaniel  could  have 
supplied,  fiutiished,  sold  to,  or  fitted,  the  said  quantity 
^  of  lime  so  demanded.     And  thirdly,  that  befoi:e  any 

such  demand  as  in  the  declaration  mentioned  was  made^ 
all;  the  lime  produced  from  limestone  raised,  found, 
gotten,  or  produced  from,  in,  out  of  the  said  demised 

premises. 
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premises,  or  the  inclosed  land  within  the  said  manor,         1819. 
or  within  the  townships  of  Farley  and  Cotton^  by  the         ^\oi 
said  Nathaniel^  or  any  persons  or  persons  claiming  by,     .SHMWiiu»T 
through,  froni,  or  under  him,  or  by  or  under  the        Gould. 
iDdenttire  in  the  declaration  mentioned,  had  been  fairly 
sold,  dispose  of,  taken,  or  carried  away,  from  and  off 
the  said  demised  premises,   inclosed  lands,   and  town- 
ships,* and  that  there  was   not  at  the  time   of  such 
demand,   or  at  any  time  hitherto,  any  lime  which  had 
been  burnt  by  the  said  Nathaniel,  or  any  person  or  per- 
scms  by  his  authority,  or  claiming  by,  from,  Or  under 
him,  or  under  or  by  virtue  of  the  said  indenture  in  the 
declaration  mentioned,  wherewith  he  the  said  Nathaniel 
could  have  supplied,  furnished,   sold  to,  or  fitted  the 
sftid  quantity  of  lime  so  demanded.      Demurrer  and' 
joinder. 

Peake^  in  support  of  the  demurrer.      The  question 
arises  on  the  construction  of  the  defendant's  covenant  to 
supply  lime  at  a  given  price;   and  it  is  in  fact  this, 
whether  he  can  excuse  himself  from  the  performance  of 
it  by  his  own  act  in  refusing  to  bum  any  limc.whateyer. 
The  words  are,  that  defendant  shall  so  supply  lime^ 
at  all  times  and  seasons  of  burning  lime;  which  must 
mean,  at  all  times  and  Seasons  when  it  is  usually  or  con- 
veoiently  burnt ;   and  being  a  covenant  by  the  defend- 
ant, it  must  be  construed  most  strongly  against  him. 
Here^  only  a  small  rent  is  reserved;  and  it  is  obvious 
Irom  {he  whole  instrument,  that'  the  principal  remuner- 
ntion  which  tHe  landlord  was  to  receive  for  the  lease  was 
the  benefit  resulting  to  him  under  this  covenant,  '  Ac- 
cording to  the  defendant's  construction,   he  is  to  be  at 
liberty  to  get  as  much  limestone  in  a  raw  states  for 
K  k  4  salc^ 
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1819.       ^ale^  «s  he'  bhall  please  and  only  pay  th^  Kent  of  iOL 

— *-        But  the  true  rule  i«  given  in  Griffith  v.  Goodhmi  («)i 

SBu^wnirmT     where  it  is  said  that  you  must  construe  a  covenant  ac- 

^^        cording  to  the  intention  apparent  on  the  whole  contract; 

and  that  intention  most  obviously  here  is,  that  die 

defendant  should  not  only  get  limestone^  Irat  also  bom 

it  into  lime;  and  if  by  his  own  act  he  makes  it  imposo 

nble  to  fulfil  his  covenant,  that  is  a  breadi  of  it    Sir 

Jbdhomf  Mayn^^  case,  {b) 

Ptdkr^  contra.  The  first  part  of  this  lease  graats  te 
the  lessee  free  liberty  to  dig  the  limestone  at  his  will 
and  pleasure,  for  burning  and  converting  the  same  into 
lime.  Now  if  the  construction  contended  for  by  the 
plaintiff  be  adopted,  it  will  no  longer  be  a  burning  at 
the  free  will  and  pleasure  of  the  lessee,  but  at  that  of 
the  lesson  The  words  are  <*'at  all  times  and  seasons 
of  burning  lime:"  now  this  means  only  when  the  de- 
fendant shall  burn  lime,  which  of  course  he  will  do 
whenever,  from  the  demand  in  the  market,  it  is  profit- 
able to- him  SQ  to  do.  But  in  the  way  the  other  side 
construe  it,  it  amounts  to  this,  <<  at  all  times  when  lime 
can  be  burned,''  which  is  at  all  times :  then  if  so^  the 
lessor  may  compel  this  lessee  to  bum  for  him  at  this 
stipulated  price  constantly,  and  if  he  chooses  to  lay  up 
any  indefinite  quantity  of  it  at  the  lessee's  expense^  he 
may  do  so ;  but  then  what  necessity  was  there  fi>r  the 
reservation  to  the  lessor  himself  of  a  power  to  burii 
lime  for  his  own  and  his  tenants'  use.  Takfllg  the 
whole  together,  it  may  be  oonstrucd  thus :  the  lessor  is 
entitled  to  receive  lime  at  the  stipulated  prie^  wheoever 

(a)  Sir  T.  .Raym,  464.  {h)  5  Cfit,  91. 

the 
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the  leasee  bums  for  sale.     If  circumstances  prevent  the  1819« 

lessee  from  so  doing>  then  the  reservation  empowers  the  

lessor  to  burn  for  himself;  and  the  lease  should  be  con-  Sjcmcwnvmy 


8traed»  ;f  doubtfiiU  hi  &vour  of  the  lessee.  Rhodes  v.  GwiZ. 
BuUard  {a)  is  precisely  in  point ;  there  the  defendant 
covenanted  that  the  plaintiff  should  have  the  use  of  the 
pump  in  his  yard  jointly  with  him  whilst  the^same 
should  remain  there,  payinghalf  the  expences  of  keep* 
ing  it  in  repair ;  yet  it  was  held  that  he  wtis  not  liaUe  for 
a  breach  of  covenant  in  taking  away  the  pump  alt<^;e^ 
ther.  So  here,  the  eovenant  is,  in  iact,  to  fiiraish  Jiim 
whilst  the  defendant  oominues  to  bum  it;  and  if  he 
discontinues  to  do  that,  it  is  no  breach  of  the  covenant 

Petdee^  in  reply,  was  stopped  by  the  Court. 

Abbott  C.  J.  It  appears  manifestly,,  from  the 
wholie  lease,  to  have  been  the  intention  of  the  parties 
that  the  lessee  should  not  only  raise  limestone,  bdt  also 
bum  it  into  lime;  and  that  be  should  at  all  times  and 
scsasons  (by  which  I  understand  the  usual  seasons  of 
burning  lime)  ftimish  and  sell  lime  at  a  given  prio&to 
the  lessor  and  his  tenants  within  the  county  of  Stqffbrd^ 
for  the  improvement  of  their  lands.  The  lessee,  how- 
ever, contends  that  he  may,  under  this  covenant,  get 
the  limestone  and  not  burn  it  into  lime^  and  that  by 
so  doing  he  is  exempted  from  the  burden  of  selling  it 
St  the  stipulated  price  to  the  lesson  There  are  two  of 
the  previous  clauses  in  this  instrument  which  throw 
considerable  light  on  this  subject,  and  prove  that  the 
construction  contended  for  by  the  plaintiff  is  the  rea* 

(o)  lEaa,  116. 

sonable 
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1819.  aonable  constructicMi  for  the  Court  to  adopt  By  the 
„  ,  ^  first  of  these  the  lessor  srants  that,  in  case  there 
Snswnomir  should  be  any  opposition  and  other  kilns  should  be 
GoouK  built  by  any  other  persons,  so  as  to  Ke  nearer  to  die 
sale  than  the  kilns  of  the  lessee^  it  should  be  lawfid  for 
him  to  erect  a  kiln  within  the  enclosed  lands  belonging 
to  the  earl,  and  to  get  limestone  there ;  and  in  the 
other  clause  the  lessor  was  himself  prohibited  from 
getting  any  limestone^  even  in  his  enclosed  landi 
which  were  not  demised,  and  burnhbg  it  into  Kme  for 
sal&  So  that  it  deariy  appears  that  the  object  of' this 
lease  was  to  secure  to  the  lessee^  as  far  as  was  posdUe, 
the  sole  power  of  burning  lime  for  sale ;  and  it  is  not 
unreasonable,  therefore,  that  he  should  covenant  in 
return  for  this,  to  bum  lime,  and,  at  the  usuisl  seasons, 
to  fiimish  the  lessor  with  a  sufficient  quantity  for  the 
improvement  of  his  estate.  The  provision  by  whidi 
Lord  Shrembwy  reserved  to  himself  the  right  of  born- 
ing  lime  for  the  improvement  of  his  estate  seems  to  me 
to  be  cumulative,  and  not  to  restrain  this  covenant  of 
^  the  lessee.  I  think,  therefore^  that  the  lessee  has  no 
right  now  to  say  that  he  chooses  to  get  limestone^  and 
not  to  bum  it  into  lime^  and  so  to  escape  the  perfoim- 
ance  of  this  covenant.  If  so,  it  follows  that  there 
must  be  judgment  for  the  plaintiff. 

Bayley  J.  I  am  of  the  same  opinion.  The  rule  of 
law  is,  that  a  covenant  is  to  be  taken  most  strong 
against  the  covenantor :  in  this  case^  the  words  of  the 
"*  covenant  are  general.  It  is  not  said  that  the  lessee  is 
to  fiimish  lime  at  all  times  when  he  the  lessee  bums 
lime^  but  at  all  times  and  seasons  of  burning  Ume; 
which  seems,  therefore,  to  refer 'to  known  seasons  for 

that 
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that  purpose;  and  it  is  probable  that  there  are  seasons        1819. 
of -the  year  when  lime  is  more  usually  burnt  than  at 
other  times.     It  is  said,  that  if  the  construction  be  cor-     SmuwravAY 
•rect,  it  will  render  the  resci-vatien  in  the  previous  part        g^d! 
of  the  deed  wholly  inopoBtive :   but  that  is  not  so ;  for 
by  this  covenant,  the  lessee  is  bound  to  furnish  lime 
only  for  the  use  of  the  li^or  and  his  SU^rdshire 
tenants,  and  at  the  usual  seascms.     Now,  it  is  very  pos* 
ubie  that  he  might  want  lime  for  the  improvement  of 
his  adjoining  estates  in  the  next  county,  or  he  might 
want  it  not. at  the  usual  season^  and  in  either  of  these 
cases  the  reservation  would  become  necessary ;   or  it 
might  happen  that  after  he  had  been  once  at  the  expense 
•of  erecting  kilns  for  that  purpose^  he  might  choose  not 
tp  purchase  of  the  lessee,  but  to  bum  all  his  lime  him- 
self     I  think,   th^refore^  that  the  *  &ir  effect  of  the 
reservation  was  to  giv^  him  this  option ;  and  that  no 
valid  argument  can  be  deduced  from  it  to  shew  that  the 
defendant  is  not  liable  upon  the  present  covenant* 

HoLROTD  J.  I  am  of  the  same  opinion.  The  cove- 
nant is  not  to  be  restrained  by  the  reservation  previously 
made  in  &vour  of  the  lessor ;  for  that  was  only  intended 
to  give  to  him  a  more  extensive  right.  I^  indeed,  it 
had  been  manifest  in  itseli^  or  had  appeared  upon  the 
record  that  there  was  no  particular  season  for  burning 
lime,  it  would  have  afforded  a  strong  argument  in  fa- 
vour of  the  defendant ;  for  then  it  would,  in  fact,  have 
been  a  covenant  by  the  lessee  to  bum  at  all  times  and 
seasons  when  the  lessor  sliould  please.  But,  for  any 
thing  -that  appears  hepe^  there  may  be  particuhur  sea* 
sons  for  burning  lime;  and  in  that  case,  there  is  do 
necessity  for  restraining  this  covenant.  > 

Best 
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1819. 

E^of 

agninsi 
Gould. 


BxsT  J.  If  we  werie  to  decide  against  the  plaiutlfF,  we 
should  not  only  violate  the  law,  but  do  great  injustice. 
The  rent  reserved  is  10/.;  and  the  lessor  covenants 
that  he  will  not  take  limestone  for  the  purpose  of 
burning  it  into  lime  for  sale,  even  in  his  own  inclosed 
lands.  The  great  and  only  advantage,  therefore,  whidi 
he  was  to  derive  under  this*  lease  was,  that  he  should 
have  time  burnt  for  himself  and  hh  Stoj/Jbrdshire  tenants 
At  a  given  price.  Both  the  parties  contemplated  that 
all  the  limestone  should  be  burnt  into  lime^  and  not 
sold  in  its  raw  state.  The  words  of  th^  covenant  seem 
to  me  to  imply,  that  there  are  particular  seasons  tor 
burning  lime;  but  if  that  were  not  so,  tlien  they  may 
be  supposed  to  have  been  intended  for  tlie  purpose  of 
giving  the  tenant  a  reasonable  excuse,  if  at  any  time 
from  accidental  circumstances  he  should  be  unable  to 
bum  lime,  and  to  supply  the  lessor  with  it. 

Judgment  for  PlaintiC 


Pfidayt 
May  7th. 


WiLLTAMs  against  Smith. 


^Sl  ^b^  ASSUMPSIT  for  money  lent  and  advanced  by  the 
indebted  to  the  plaintiff  to  the  defendant,   and  the  other  mpnqf' 

plaintiff,  pud 

to  him  the  debt  counts.  Plea,  general  issue.  The  cause  came  oa  &r 
bikdk^^non  trial  at  the  summer  assizes  1817  for  the  county  of 
^hS^'brfwe   -Bct-As,  when  the  jury  found  a  verdict  for  the  pkintiff 

the  post  went 

outt  and  the  pUintiff  transmitted  them  partly  by  a  ooadi  on  Saturday  and  partly  by  flta»- 
day  night's  post,  and  both  parts  arrived  in  London  on  Monday,  and  were  presentad  Ibr 
payment  and  dishonoured  on  the  Tueaday :.  Hdd  that  Ihe  true  rule  is,  that  a  patty,  in. 
order  to  avoid  lacheft,  must  give  notic^  by  the  nest  day^t  po$tf  and  not  bf  the,Ba^  pos- 
sible post ;  and  that  the  plaintiff,  in  so  thdismitting  these  notes,  had  beien  wmtf  or  no 

rftrlbeoqgiMl&c. 


laches,  and  mis^t  consider  tibem  as  no 


for 


9MnHk 


IN  THE  FiFTY-NnirTH  Year  OF  GEORGE  III.  497 

for.  the  sum  o£iSOL,  subject  to  the  opinion  of  the  Court        1819. 
upon  the  following  cose : 

The  defendant,  being  previously  indebted  to  the 
phuntiif  in  th^^um'of  5002.,  on  .fWc%the  Sth  of  2)^ 
amber^  about  nine  or  ten  in  the  morning,  at  fFantage 
in  Berishiref  where  the  plaintiff  residesi  paid  to  the 
plaintiff  490A  in  notes  of  the  Neeobwy  old  bank,  and 
1.0/.  in  a  note  of  the  Wantage  bank,  and  the  plaintiff 
gave  him  a  receipt  for  the  500/.,  on  the  back  of  the 
promissory,  note  by  which  the  sum  was  secured.  The 
Flailitiil^  on  receiving  these,  notes^  iostantty  sent  hin 
son- with  450/.  worth  of^the  Newbuiy  notes  to  his  bank- 
ers at  the  Wantage  bank,  with  a  direction  to  them  to 
transmit  the  Newbury  bank  notes  to  Ijondanj  to  buy  an 
exchequer  bill :  these  were  made  payable  on  demand  at 
the.  old  bank,  Nerabun/^  and  at  the  house  of  Messrs. 
Barnard  and  Dimsdalfii  London.  Wantage  is  distant 
ftomNeabiay  eighteen  miks^  and  it  is  a  two^days'  post 
from  one  phuse^to  the  other.  The  post  leaves  Wantage 
for  Laadan  at  half-past  five  in  the  aftemoonr  every  day^ 
CBDEGpt  on  Saiardays;  The  plaintiff  V  son  took  the  abovtf 
notes,  amounting-  to  450/.,  to  the  WofOage  bank,  re-* 
questk^  Mr.  Mattingleyj  one  of  the  partneni,  to  send 
them  Xo London:  but  he  said  it  would'  be  dax^feffOufli 
and  therefore  declined  or  refused  to  «end  them  by  tbe 
post  on  that  evening  to  London,  on  accocmt  of  the  risk, 
wfaicfe  he  did  not  choose  to  run ;  but  ofltered  to  incloee 
tlranton  the  &rft<re&iy  evening  in  their 'paeket,  >which 
they,  usually  sent  in  die  course  of  their  bnsiness  as 
kankers  two  or  three  times  a<  week  by  the  ooach  to 
Xom/ott,  and  which  packet,  He  said,  would  be  in  London 
on  Mwkfcry.  This  proposal  was,  after  some  n^gociattoo, 
ultinately  «equiesoed  in ;  imd  450/*  worth  of  the  Neoh 

bury 
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1819.  hiay  notes  were  carried  to  the  Wanitage  bank,  on 
^""^  Sahardajf  evening,  by  plaintiff's  son,  and  by  the  Wood* 
o^ofiMir  age  bankers  then  cat  in  halves,  and  one  set  of  halves 
inclosed  in  the  packet  oi  the  Wantage  bank,  and  trans-f 
mitled  on  the  same  evening  to  go  to  t/Aidan.  They- 
usually  send  their  notes  half  by  the  coach  and  half  by. 
the  post.  The  other  set  of  halves  was  sent  by  the  post 
on  Sunday  evening.  The  halves  sent  by  the  post  >  were 
addressed  to  Messrs.  i^poofi^r  and  \^//tvaeM^  bankers  in 
LeMcm^  who werethe GorresposdentB  of  the  Wantage 
bunk.  Wamiage  is  distant  from  London  sixty-three 
miles.  The  halves  of  the  notes  sent  by  the  post  arrived ' 
at  ^pooner  and  Atta)oo^Sj  in  London^  between  ten  and 
eleven  o'clock  on  the  morning  of  Monienf  ^bie.ilxhi 
and  the  packet  containing  the  other  halves  was  delivered 
to  them  somewhat  later.  The  NenAwy  bank  stopped 
payment  on  the  Monday  morning,  and  Messrs.  Barnard 
and  Dumdalfi  continued  to  pay  all  notes  drawn  by  the 
Nmobwy  old  bank  the  whole  of  Monday  the  1  Ith,  r  bnt 
not  afterwards ;  and  would  have  paid  the  notes  in  ques- 
tion, if  th^  had  been  presented  to  them  at  any  time 
on  the  said  Monday^  The  notes  in  questicto  were  sent 
by  Spoomr  vndJttiwood  to  Barnard  and  Dimsdale  (or 
payflMty  on  7\tesdayAe.  i2th;  but  they  were  dia- 
honound*  Notice  of  the  Niiiibury  bank  having'  stopt 
payment  was  oommunicated  to  die  plaintiff  on  the  even- 
ing a£  Monday^  and  he  thereupon  sent. Ms  son  to  ilie 
defendant's  houses  and  the  son  <soramttnicated  the  fiict 
of  sodi  stoppage  to  the  defendant's  wife^  at  the  house  of 
the  defendant  the  defendant  having  gone  to  bed^  -The 
defendant^  the  eame  evening,  said  he  %ouId  take-  tlie 
notes  again  and  return  them  to  t^  Mr.  Lcnetock^  of 
whom  he  had  taketi  them.  On  the  Saturday  ibllowin^ 
12  the 
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the  plaintiff 's  son  again  saw  thQ  defendant,   vi'ho  then,        1819. 

refused*  to  take  the  notes  again^  saying  Mr.  Lovelock  ^ 
had  told  him  not  to  do  so,  as  he  would  thereby  make        a^amit^ 

.  ..  Smith., 

them  his  own. 


W.E.TaiunUm,  (or  the  plaintiff.  The  only  point  is^ 
whether  the  plaintifi^  who  received  these  notes  on  the 
Friday  momin^^  was  guilty  of  any  laches  in  not  trans^ 
mitting  them  to  London  by  the  Fridays  post.  If  he. 
had  done  so,  they  would  have  arrived  at  Spooner  aad 
JttwooiFs  on  the  Satwrday^  and  they  might  have  ob- 
tained payment  for  them;  but  it  is  clear  he  was  not 
bound  to  do  this,  and  might  wait  till  the  Saturday^  on 
which  day  they  were  sent  It  is  not  necessary  in  giving 
notice  of  the  dishonour  of  a  bill  of  exchange,  to  write 
by  the  same  day's  post  on  which  it  happ^ed:  if  it  be 
done  on  the  following  day  it  is  sufficient.  Then,  if  so, 
the  plaintiff  has  here  been  guilty  of  no  laches ;  and  this 
case  falls  within  the  rule  laid  down  in  Pud^d  y, 
MtucwelL  (a) 

Sir  ff.  Ovm,  contra,  contended  that  the  plaintiff 
had  made  the  notes  his  ^wn  by  the  ktibea  of  which  he 
had  been  guilty.  He  was  bound  to  have  tnmiaiiited^ 
them  to  London  by  the  TMda^B  post ;  for  he  raoeived^ 
them  early  in  the  mornings  and  the  post  did  not  have . 
Wantage  till  late  in  the  afternoon.  It  is  laid^down  Igr 
Lord  ATangi&A/,  in  TindaU  ▼.  Bramn  ((V  mdJhotirf  %m 
LangsU§e  (c),  and  in  Bas^  on  Bills  of  Ezchiuige^. 
thait  the  time  limited  ia  the  next  post.  And  the  laH'^. 
guage  also  of  X^rd  EUmborough^  and  LctRlamJ^  ii^. 

(o)  ff^.  B.  58.  (6J  1  T.  R*  167.  (c)  DouqI  S\S, 

Darbi' 
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1819.  Darbiskire  \.  Parker  {a\  leads  to  the  same  conchisioD. 
As  to  the  case  oiPty  v.  HM  (i),  it  is  distinguishable  upon 

oganije  the  ground,  that  there  the  bill  in  question  was  payabfe 
after  sight,  but  here  the  notes  were  payable  on  danand 
Besides,  in  the  present  case,  one  set  of  halves  was  sent 
by  the  coach,  and  arrived  two  hours  later  than  the  post 
on  the  Monday.  That,,  therefore^  was  like  sending  them 
by  a  private  band,  and  brings  diis  case  within  DarH" 
shire  v.  Parker^  at  all  events.  Then,  if  so,  the  plaintiff 
is  not  entitled  to  recover. 

Tatmtonj  in  reply,  was  stepped  by  the  Court. 

Abbott  C.J.  It  is  of  the  greatest  importance  to  com- 
merce, that  some  plain  and  precise  rule  should  be  Uud 
down,  to  ((nide  pefirsons  in  all  cases,  as  to  the  time  withm 
which  notices  of  the  dishonour  of  biUs  must  be  ghen. 
That  time  I  hUfve  idways  underdtodd  to  be  the  depaiinre 
of  the  post  on  the  day  foUovring  that  in  which  the  pai^ 
receives  the  intelligence  of  the  dishonour.   And  in  tfaM 
sense  the  passage  cited  from  the  very  learned  treatise  on 
Bills  of  Exchange  must  be  understood,  as  well  as  the 
judgment  of  Lord  Mansfidd  in  TmdaU  v.  BraeuL    V, 
inatead,  of  that  rol^  we  wese  to  say  Aat  the  party  mast 
give' notice  by  the  next  practicable  pott,  we  should  im 
in  many  cases  difficult  questions  of  fiict,  and  should,  «c- 
omrding  to  tiie  peculiar  local  situations  of  parties,  gite 
them  nMre  or  less  fiHsility  in  complying  with  the  mk* 
Bnttnb  di^Mlte  can  arise  from  adopting  the  rule  whidi  I 
have  slated.     In  its  application  to  the  present  case,  the 
result  ii^  that  the  phuntiff  has  been  guilty  of  no  hdA 

and 
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ilnd  that  he  is  entitled  to  our  judgment  It  appears,  that  1810. 
if  these  notes  had  ^een  trajqsmitted  direct  to  Newbury  — — 
bjr  the  post,  they  would  hot  have  been  paid ;  for  they  against 
discontinued  payment  there  on  Monday  morning;  .and 
though  the  circuipstance  of  one  set  of  halves  being  sent 
by  the  coacb,.cau.sed  their  arrival  in  London  two  hours 
later,  stilli  that  being  a  reasonable  precaution,  tl>e 
plaintiff  had  a  right  to  send  them  by  that  conveyance^ 
There  is  a  difference  between  this  case  and  that  of  a 
bin  of  exchange,  payable  to  order,  for  such  bill  may 
he  specially  endorsed,  and  no  risk  incurred  by  sending 
it  then  by  the  post*  But  here  it  would  not  have  beeii 
so  safe  to  have  transmitted  notes  payable  to  the  bearer 
oa  demand  by  that  conveyance.  Then,  in  addition  to 
this,  it  appears  that  the  defendant  ha»  not  been  in  the 
least  degree  prejudiced  by  this  mode  of  conveyance 
haTiflg  been  adopted.  On  the  whole,  therefore,  ih& 
plaintifTis  entitled  to  our  judgment. 

Judgment  for  I^intiiT.  {a} 

(a)  Wright  T.  Skavxross.  —  Jfnet,  itt  the  first  four  days  of  this  term, 
moved  for  a  rnle  tdai  to  Mt  aside  the  yerdict  for  the  plaintifl'  in  thiA 
case,  whidi  was  tried  before  the  Cliief  Justice  of  Chetter  at  the  hisc 
aniaes  there.  He  ihoved  it  on  two  grounds :  first.  That  by  laches  the 
plaintiff  had  made  the  Mil  of  exchange,  which  had  been  given  in  pay-' 
ment  for  the  goods,  for  which  the  action  was  brought,  hfs  own.  The 
biU  bad  been  dnwn  by  P.  J9.  on  Messrs.  Z.  A.  and  Co.,  atod  was  dated 
IsX  January,  I8I7.  And  it  had  befen  delivered  without  having  beenr 
indorsed  bj  defendant  to  plaintiff.  It  was  presented  for  payment  in 
London  on  the  3d  JftrU,  On  the  4th  a  letter  was  written  by  the  plain- 
tiff, informing  him  of  it,  which  he  received  on  the  6th  ji}tril,  being 
Sunday.  On  the  Tuesday  evening  notice  by  the  post  was  sent  to  the 
defendanL  The  Court  held  that  the  plaintiff  was  not  bound  to  open 
the  letter  from  London  till  the  Monday  morning,  and  that,  taking  him 
to  have  received  notice  of  the  dishonosr  at  that  time;  he  had  done 
quite  sufficient  in  transnytting  it  to  the  defendant  by  the  next  day's 
post;  and  that,  therefore,  he  had  been  guilty  of  no  laches  whatsoever. 

Jones  then  moved  dn  another  ground.     On  f&e  tri^l  the  defendant 
offered  in  evidence  the  following  paper  in  the  plaintiff's  hand*writing : 

Vol.  II.  LI  "  Mr. 


I 

CASES  IN  EASTER  TERM 

"  Mr.  SkawcntM  Dr.  to  Jama  IFr^, 

*'  To  different  itemi,  amoimting  in  the  whole  to  661. 

\ViLLiAMs                "  Byceihtowerdbebove        •       -        ^        -  19 

agpinst  _ 

Smixh.  .. 

'<  AplMifer  fith,  By  CMh  towards  -       10 

37 
<<  GHbbiI]i4/.uid90BM*kiat  If.  eMh      «       .       5 

3S 

Leeving,  uitinuUely,  e  beUnoe  of  S9L  This  was  rejected,  on  the 
ground  that  it  was  a  receipt,  and  requisite  to  be  stamped  by  55  CkS. 
c.  184.  BCfa.  part  1.  Rec€^»  It  was  now  contended  that  this  wm  only 
in  the  nature  of  an  account,  stated  by  the  plaintiff  against  himself, 
and  that  if  this  required  a  stamp,  all  accounts  current,  &c.  would 
equally  require  it ;  and  the  extent  to  which  tficy  might  go  was  very 
greats  far  the  omission  will  sdlgect  parties  to  heavy  penaltifs.    Butt 


P^  Cunam.  Ihe  evidence  was  properly  ngected.  It  appeals  horn 
the  paper  that  the  acknowledgmants  were  made  at  suooesBve  timaa 
upon  the  payment  of  the  money ;  and,  tbsf«fore,  under  te  gawral 
woids  used  in  the  act  of  poriiament  they  require  to  have  been  stsmiwd 
The  case  of  an  account  cunent  is  dil&rent.  There  the  nnns  stated 
to  be  received  an  not  written  in  to  the  account  at  and  upon  die  re- 
ceipt of  the  money,  but  long  after,  and  only  amount  to  ailmiawws  of 
money  received  at  an  anteoednt  lime,  They,  ihrndott,  on  bolh 
grounds,  refused  the  rule. 
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Saville  and  Others,  Assignees  of  Gooch,  a   Jv«%, 


Bankrdpt^  against  Campiok.. 


J^oy  7th. 


cbartei^ 


T^ECLARATION   in  detmue  for  goods  delivered  By 

by  tM  bankrupt  before  bis  bankruptcy,  to  the  de-  TeiuiDted  that    • 

Tendmt,    to   be  re-delivered    to    the  bankruftt   upon  shoiSdreceiYo 

request.     Breach,  that  the  defendant  refused  to  re-de-  ^j^' jf 

liver  the  same  either  to  the  bankrupt  or  his  assiirnees.  such  goods  as 

.    .  the  freighter 

Plea,  that  the  defendant  was  the  owner  of  a  ship  called  thought  fit  to 

the  HerOf  of  which  one  Price  was  the  commander,  and  proceed  there- 

that  before  Gooch  became  a  bankrupt,  viz.  on  the  18th  ]^d  there,  aiw 

Naoember^  1816,  by  a  charter-party,  made  between  the  f*t^fJJ*'^ 

defendant  of  the  one  part,  therein   described  as  the  receive  from 

^  the  freighter's 

owner  of  the  Hero^  of  the  burden  of  415  tons,  and  the  agents  a  home- 
bankrupt  of  the  other  part,  therein  described  as  freighter  deliver  die' 
of  the  said  vessel,  it  was  witnessed,  that  the  owner,  for  ^^  ^^  ^ 
the  considerations  therein  mentioned,  covenanted  with  f^^  ^®  ****?*". 

«  '  but  one,  which 

the  freighter,  that  the  ship,  being  then  tight,  staunch,  ^<^  reserved 

•        .  .  fortheuseof 

&C.,  the  commander  should  immediately  take  on  board  the  captain, 

bis  ship,  in  the  port  of  London^  from  the  freighter,  all  distposai  of  the 

such,  goods  as  he  might  think  fit  to  load,  reserving  suf-  wufto^point 

ficient  room  in  the  forecastle  and  half-deck  of  the  ship,  J^j^^J^riSi^cr 

for  the  stowage  oT  their  provisions  and  cables,  the  cargo  ^^  stowage  of 

not  exceeding  what  she  could  reasonably  carry  beyond  Freight  to  be 

her  stores,  tackl^  &c.,  and  that  having  received  the  much  per  ton 

same  on  board  the  ship,  should  proceed  to  Madeira^  ^^  tonn^" 

where  she  was  to  receive  from  the  freighter's  agents  ^^^*^jji 

and  crew  were 
cmplojnd  and  paid  bj  the  owner:     Hehi  that,  there  being  no  'express  words  of  de- 
mise of  the  ship  itsefr  in  the  chaiter-party,  the  freighter  did  not  thereby  beconl<e  the 
owner  for  the  voyage ;  but  that  the  possessioncontinued  in  the  owner,  and  that  he,  there- 
fore,  had  a  lien  upon  the  cargo  for  his  freight 


Ll  2 


sucU 
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1819«  such  other  goods  as  thej  might  think  fit  to  loadi  aocf 
"""^  then  to  proceed  to  Madras  and  Calcutta^  and  there  de« 
offttnti  liver  the  outward  cargo,  and  after  being  refitted^  should 
receive  on  board  all  such  lawful  goods  as  the  freighter's^ 
agents  might  think  fit  to  load,  and  should  then  proceed 
to  London^  and  there  deliver  her  homeward  cargo^ 
agreeably  to  bills  of  lading,  and  so  complete  the  voyage. 
The  chaiter-party  contained  the  usual  covenants,  spe- 
cifying the  number  of  lay  days,  and  a  stipulation  that 
the  freighter  should  pay  to  the  owner  a  given  sum  for 
every  passenger  carried  in  the  ship ;  and  that  all  the 
cabins  of  the  ship,  except  (me  for  the  use  of  the  cap" 
tain,  should  be  at  the  disposal,  and  for  the  benefit  of 
the  freighter,  and  that  a  supercargo,  to  be  appointed  by 
the  freighter,  should  be  conveyed  out  and  home^  and  be 
found  and  provided  with  the  ship's  provisions.  The 
eharter-party  then  set  out  covenants  from  the  freighter 
to  load  the  ship  at  London^  Madeira^  and  Madras^ 
vrithin  the  lay-days,  &c.,  and  then  to  pay  to  the  owner 
for  the  freight  or  hire  of  tlie  ship  for  the  voyage,  at 
and  after  the  rate  of  14/.  sterling  per  ton  upon  the 
ship's  registered  tonnage^  and  2L  lOs.  per  cent,  primage 
on  the  amount  of  the  freight,  in  lieu  of  port  and 
pilotage  charges ;  and.  that  the  freight  and  primage 
should  be  paid  as  follows,  viz«  500L  to  be  paid  in  cash 
at  the  exph'ation  of  six  months  from  the  date  of  th^ 
charter-party,  a  moiety  of  the  remainder  to  be  paid  by 
bills  at  two  months  after  date  from  the  day  on  which 
the  ship  should  arrive  in  the  Thames,  on  her  return 
from  her  homeward  voyage,  and  the  residue  by  bills 
at  four  months'  date  from  the  same  period*  There 
was  then  a  covenant  with  respect  to  demurrage,  and 
also  that  the  freighter  should  have  liberty  to  app<Mnt 

16  one 
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one  Jamez  Gooch  Thompson  to  proceed  out  and  home  in        1-619. 
the  ship,  and  not  only  to  act  as  supercargo^  but  to  take       — 

Satilu; 
upon  Irim  the  authority  of  the  said  John  Pricey  in  the        agamst 

stowage  of  the  cargo,  which  should  be  done  under  the 
entire  direction  of  Jaines  Gooch  ThoTnpson ;  but  that  be 
should  not  in  any  other  particular  interfere  with  the 
4luties  oi  Price  as  captain  of  the  ship.     The  plea  that, 
after  shewing  performance  of  the  charter-party,  by  the 
defendant,  in  the  earlier  part  of  the  voyage,  stated  that 
the  commander  did  recdve  at  Madras^  from  the  freight- 
er's agents,  the  said  goodet  in  the  declaration  mentioned, 
they  being  the  goods  and  chattels  of  the  bankrupt,  and 
afterwards  arrived  therewith  in  the  river  Thames^  and 
gave  notice  thereof  to  the  freighter  and   his  agents^ 
and  was  ready  and  willing,  and  tendered  and  offered 
to  the*  bankrupt  and   the  plaintiffs,  his  assignees,  to 
make  a  right  and  true  delivery  of  the  homeward  cargo, 
agreeably  to  bills  af  kding,  on  payment  of  the  freight 
in  the  charter-party  mentioned.     The  plea  then  stated, 
that  the   bankrupt  and   his   assignees  did  not,  upon 
request,  when  the  goods  were  so  tendered  and  ofiered 
them,  offer  to  pay  one  half  of  the  remainder  of  the 
fre^ht  by  bills  at  two  months  after  date  from  the  day 
oa  which  the  ship  arrived,  or  by  bills  at  four  montha 
£rom  tlie  same  date,  but  have  refused  and  neglected  so 
to  do.     The  plea  then  stated,  that  the  commander  and 
mariners  on  board  the  ship^  during  the  voya|^,  were 
paid  by  the  defendant    And  therefore  that  he  detained 
asd  does  det^  the  goods  and  battels  until  payment 
be  made  to  him  of  the  remainder  of  the  freight,  acccHd- 
ing  to  the  form  and  eflfect  of  the  charter-party,  as  it 
was  lawful  for  him  to  do  for  the  cause  aforesaid.     To 
this   plea  the  plaintiff  demurred  generally,   and  the 
»         Lis  defend- 
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1819;        defendant  joined  in  demurrer.   The  case  was  argued  at ' 
the  sittings  at  Serjeants^  Inn^  before  this  term,  by 

Gaselee^  in  support  t)f  the  demurrer.     The  defend-^ 
ant  (who  is  the  actual  permanent  owner  of  the  ship) 
had,  by  the  charter-par^,  parted  with  the  possession 
to  the  charterer,  who  thereby  became  the  temporary 
owner':  the  defendant,  therefore,*  has  no  lien  for  the 
freight,  because  he  had  not  the  possession  of  the  ship 
and  cargo  when  the  freight  accrued  due.      Vallejo  ▼. 
Wheeler  (a),  and  The  Trinity  House  v.  Clark  {b\  are  au- 
thorities to  shew,  that  the  charterer  for  the  voyage  is  to 
be  considered  the  owner  pro  tempore.     It  is  true,  that 
here  the  charter-party  does  not  contain  the  words  ^'  let 
to  freight*'      That,  however,  is   immaterial;    tar  % 
upon  the  whole  of  the  instrument,  it  appears  to  be  the 
intention,  that  the  one  should  divest  himself  of  the 
possession  and  the  other  come  into  it,  that  is  substan- 
tially a  letting  to  freight  for  the  voyage.     For  that  is 
sufficient  to  constitute  a  lease.    BacovCs  Abriignu  tit 
Leases^  K.     Co.  JUtU  45.  h.    Bro.  Abr.  tit  Leases,  71. 
,  A  Inst.  111.  112.     Here  the  charterer  was  to  have  the 
entire  use  of  the  ship  for  the  voyage^  witb  the  ex- 
ception of  one  cabin,  appropriated  to  the  use  of  the 
captain  who  navigated  the  ship,  which  is  the  usual  ac- 
dommodation.     The  circumstance  of  the  master  and 
mariners  being  paid  and  employed  by  the  defendant^ 
*   makes  no  difference.  The  Trinity  House  v.  Clark.    Hut^ 
ton  V.  Bragg  {c)  appears  from  the  printed  report  to  be 
precisely  in  point     It  is  tme^  that  the  charter-party 
there  did  actually  cofttain  the  words  <^  let  to  freight"^ 

(a)  Cowp.  143.         (ft)  4  Mauk  f  Sdw,  S8S.         (c)  S  MmA.  889. 

ij  That 
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That  does  not  sppmt  m  the  report,  and  the  Court  does        1819. 

not  advert  to  those  words  in  their  judgment.  *  The  de- 

citkm  proceeds  wholly  on  the  ground  that  the  owner         ogmnst 

kftd  parted  with  the  possession,  and  that  the  charterer 

had  become  owner  for  the  voyage.     Herc^  too,  the 

freight  reserved  is  in  the  nature  of  rent,  being  one 

entire  sum  for  every  ton  of  the  registered  tonnage  of 

the  ship,  and  not  in  proportion  to  the  quantity  of  goods 

shipped  on  board,  which  shews  that  the  entire  thing 

was  intended  to  be  deipised  for  the  voyage.    The  mode 

of  pajrment  is  likewise  inconsistent  with  the  right  of 

lien,  for*  the  time  when  the  bills  were  to  become  due 

might  have  expired  before  the  goods  could  be  landed. 

Campbettj  contriL  This  dispute  arises  from  the  am- 
biguity of  the  expression,  **  to  charter  a  ship,'*  whiah 
may  dither  mean  a  contract  whereby  the  hull  of  the  ship 
is  let  to  hire  like  any  other  chattel,  or  a  mere  contract 
to  carry  goods  from  jx>rt  to  port.  In  the  former  case, 
the  possession  passes  to  the  hirer;  in  the  latter,  it  ro« 
mains  with  the  owner.  This  charter-party  is  a  mere- 
contract  to  carry,  and  difiers  from  a  bill  of  lading  only- 
in  extending  to  all  the  goods  on  board  the  ship*  A' 
ship  so  chartered  differs  from  a  general  ship  only  in^ 
this,  that  the  owner  enters  into  a  contract  to  carry  with 
one  individual  instead  of  several.  A  bill  of  lading  is  w 
charter^par^,  as  to  so  much  of  the  ship  as  is  occupied 
with^  the  goods  of  the  shipper.  A  charter-party  like 
the  present  may  be  considered  a  bill  of  lading  of  the 
whole  cargo.  There  is  therefore  no  ground  for  saying 
that  the  ovmer  did  not  remain  in  the  possession  of  the 
ship.  It  is  expressly  averred  in  the  plea,  that  he  was 
in  possession  when  the  darter-party  was  executed. 
L  1  4  When  . 


CAMf^oir. 
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1819^  .  When  was  he  divested  of  the  possemon  ?  The  master 
'         and  iDariners  were  his  agents :   he  covenants  to  receive 

agaimi  the  goods  and  to  deliver  them.  If  he  never  waft  in*  poa- 
session  of  the  goods  so  as  to  have  a  lien  on  them  for 
freight,  how  does  this  .aetion  come  to  be  brought 
against  him  for  detaining  them  ?  According  to  the  ar- 
gument on  the  other  side^  in  case  of  injury  by  collision, 
the  action  must  be  brought  by  the  freighter,  and  not 
by  the  owner,  the  contrary  of  which  has  been  expressly 
decided;  and  in  case  of  deviation,  the  ireightier's 
remedy  against  the  owner  would  be,  not  covenant  cm 
the  charier-party,  but  trover  for  the  shipb  So^  a 
delivery  of  goods  on  board  a  chartered  ship  would  be 
a  delivery  to  the  purchaser.  But  it  has  been  held, 
that  on  board  the  chartered  ship  ihej  are  sdll  in 
transitu,  being  in  the  possession  of  the  ship-owner; 
and  that  on  the  insolvency  of  the  purdbaser,  they  may 
be  6tq>pcd  by  the  vendor.  In  Fali^  v«  Wheeler^ 
which  has  been  so  much  rdied  upon,  the  charter-paity 
is  uot  set  out ;  but  it  was  clearly  a  lettingto  hire  of  tbe 
hull  of  the  ship  \  for  Aston  J.  says,  ^  The  huU  of  the 
ship  belonged  to  Willis :  but  he  had  nothbg  to  do  with 
it)  having  chartered  it  to  Darwin.  The  jury,  fbere* 
fore,  did  right  to  consider  Darwin  owner,  pro  hac  vice  ;" 
and  the  whob  Court  take  the  distinction  between  a 
general  letting  to  freight  and  a  covenant  to  carry.  The 
TMnitt^-  Home  v.  Clark  proceeded  on  the  ground  that 
the  posaession  of  tlie  crown  was  indispensably  necessary 
to  carry  into  effect  the  purposes  of  the  contract*  Ptmi 
V*  Birch  is  (a)  an  authority  in  favour  of  the  defendant; 
for  altbou^  tlie  chairteiiers  had  power  to  a{qx>iiit.die 
»ia»(er  and*  mftri«eirs>  Lord  ^SariftiMQlr  decreed  that  the 

(a)  S^AbGSl. 

owner 
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4»WBer  had  a  lien  to  the  amount  of  the  freight  due        18 19, 

from  the  shippers  of  the  goods.    In  Frazer  v.  Marsh  (a), 

there  was  a  lease  of  the  hull  of  the  ship  for  a  certain 

number  of  voyages ;  and  it  was  merely  held  that  the 

registered  owners  were  not  liable  for  stores  ordered  for 

her  by  the  freighter,  while  she  was  in  his  possession. 

In  M*Kefme  v.  Rowe  {b)f  it  may  be  collected  that  on 

proof  of  the  goods  having  been  received  on  board  by 

W  agent  of  the  owner,   he  would  have  b^en  held  an* 

twerablei    HmUan  v.  Braggf  as  reported^  caused  great 

aetonishroent  in  WetimimUr  HaU%  and  great  confusion 

in  the  commercial  world,  and  cannot  be  considered  as 

law.      Gibb$  C.  J.  afterwards  observed,  that  the  Court 

imagined  the  charter-party  (which  was  not  set  out  m 

the  special  case)  to  have  been  the  same  as  in  VaU^  v. 

fVkederj  and  that  certainly  transferred  to  the  charterer 

the  entire  possession  and  management  of  the  ship,  with 

the  appointment  of  the  master  and  mariners ;  and,  at 

any  rate^  the  doctrine  supposed  to  be  laid  down  in 

HtsUm  v.  Bragg  has  been   overturned  by  the  subse* 

qnent  decisions  of  the  Court  of  C.  P.,  in  Ta^e  v.  dieeki 

and  Yaie$  v.  Bailion.  (c)    Then,  as  to  the  objection,  that 

the  mode  of  payment  provided  £ar  is  inconsistent  with 

the  daim  of  lien,  on  inspecting  the  charter-par^,  it 

will  be  found  that  the  delivery  of  the  goods,  and  the. 

payment  of  the  freight,  are  comromitant  acta.  Motion 

V*  Lamb  {d),  Mmoum  v.  JtAmon.  {e)    The  delivevy  of  the 

gQod»  is  to  be  purchased  by  the  payment  of  the  freigjht 

Thereibrc^  in  an  action  on  the  charter-party  for  freight^ 

it  vocdd  be  necessary  to  aver  a  readiness  to  deliver  the 

goods;  and  ina>  actiop  on  the  charter-party  fer  not  da» 

(o)  ISEaH,  238.  (b)  ^Campb.  482, 

ere  nol  yet  nparted.  ^ 

(d)  7  Term  Bep.  125.  (0  1  £(U^,  S07. 

lirenng 
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1819.        liveriQg  the  good%  it  would  be  necessary  to  aver  r 


Satillc 


readiness  to  pay  the  freight.  But  varying  the  remedy 
agaifut  'cannot  vary  the  riglits'of  the  parties ;  and  a;  tliere  has 
been  a  refiisal  to  pay  the  freight,  this  action  of  detinue 
cannot  be  maintained. 

Cur»  adv*  vtttt. 


Abbott  C.  J.  now  delivered  the  judgment  of  the 
Conrt  Thb  case  was  lately  argued  before  us  at  &r- 
jeanU^  Inn ;  and  in  support  of  the  demurrer,  it  was 
contended,  that  this  being  a  chartered  ship,  the  char- 
terer was  to  be  considered  as  the  owner  for  the  voyagei 
according  to  the  cases  of  VaUejo  v.  Wheder^  and  the 
Trinify  House  v.  Clark  s  and  that,  consequently,  the 
merchant  charterer,  being  the  person  in  the  possesnon 
of  the  ship,  was  also  the  person  in  possession  of  the 
goods  on  board  the  ship;  and  the  defendant,  who 
had  thus  parted  with  die  possession  to  him,  could  not 
by  law  have  a  lien  upon  the  goods,  of  which  he  never 
in  law  had  the  possession ;  and  the  case  of  Hutton 
and  Others  v.  Bragg  was  referred  to  as  an  adthority  in 
point.  It  was  observed,  that  although  the  charter-party 
in  this  case  did  not  contain  any  terms  of  demise  or  lettmg 
to  freight,  as  the  instrument  in  the  case  of  HutUm  and 
Others  v.  Bragg  was  assumed  to  do,  yet  that  it  con- 
tained matter  equivalent  to  such  words;  as  a  lease  for 
years  of  a  chattel  real  may  be  made  without  ezpreas 
words  of  demise,  any  words  plainly  shewing  that  the 
one  party  is  to  give  up  to  the  other,  and  the  other  to 
take  ^nd  hold  possession  of  the  land  for  a  definite  time^ 
bring  8u£5cient  to  constitute  a  lease.  This  latter  pro- 
porition  is  undoubtedly  true;  but  upon  an  attentive 
consideration  of  the  cfaarter>party  in  the  presoit  caae^ 
we  find  nothmg  either  in  its  language  or  in  its  object, 

wliich 
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^ich  imports  that  the  merchant  charterer  was  to  have        1819. 
the  possession  of  the  ship.    The  whole  instrument  con-  ' 

tains  matter  of  contract  and  covenant  only.  At  the  ag^ 
making  of  the  contract,  the  ship  was  under  the  govern-, 
ment  of  Price  the  master,  as  the  servant  and  agent  of 
the  defendant  the  owner,  and  so  continued,  in  fiict, 
during  the  whole  voyage.  By  the  instrument  of  con- 
tract, the  owner  covenants  that  the  ship  being  tight  and 
substantial,  manned  with  twenty-four  men  and  boys, 
and  properly  victualled,  the  said  commander,  or  some 
other  person  in  his  stead,  shall  receive  and  take  on 
board  the  goods  of  the  freighter  in  Londony  and  sail  to 
Madeira^  and  receive  and  take  on  board  other  goods 
there ;  that  from,  thence  the  ship  shall  proceed  to 
Madras  and  Calcuita^,  and  there  the  commander  shall 
deliver  the  goods,  add  receive  and  take  on  board  other 
goods;  and  then  the  ship  shall  proceed  to  Londqn,  and 
there  the  commander  shall  deliver  the  latter  goods. 
The  owner  further  agrees,  that  such  passengers  as  may 
be  required  by  the  freighter  shall  be  conveyed  in  the 
ship ;  and  that  all  the  cabins,  except  one,  shall  be  for 
the  benefit  and  at  the  disposal  of  the  freighter.  The 
freighter  agrees  to  send  goods  alongside  the  ship,  and 
to  receive  them  from  alongside;  and  there  is  a  special 
clause  providing  that  the  freighter  may  appoint  a  per- 
son to^o  out  and  home  as  supercargo^  and  to  take  upon 
him  the  authori^  of  the  commander  in  the  stowage  of 
the  cargo ;  but  not  to  interfere  with  the  duties  of  the 
commander  in  any  other  manner,  without  his  leave. 
So  that  there  is  not  any  one  act  to  be  done  on  board 
the  ship  by  the  fighter  or  his  agents,  except  the 
stowage  of  the  goods,  which  is  specially  provided  for;, 
.^nd  thi9  special  provision,  a«.  well  .as  the  danse  rdatiiig 

to 
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1819.  io  tbe  cabin%  woold  be  utmeocaMry,  if  k  bad  been  Ibp 
tended  that  the  freighter  should  have  po9seisu»  of  the 
•hip;  because,  in  that  eve&t»  he  mig^t  stow  and  place 
^▲N»oK.  gQQfj^  and  persona  as  and  where  he  himself  should 
choosey  unless  restrained  by  some  special  contract  on  his 
part  The  terms  of  the  charter«f  arty  in  die  case  df 
VaUejo  V.  Wheder  are  not  very  desrJy  shewn  in  tbe 
report  of  the  case;  but  it  has  always  been  considered 
ihattheship  was  thereby  let  to  freight.  In  the  case  of 
the  Trinify  Hmuey.  Clarke^  the  deed  was  in  that  fi>rm ; 
and  in  the  judgment  in  that  case,  great  reliance  was 
placed  on  the  objects  and  pnrpose,  ss  well  as  on  the  terms 
of  the  deed ;  and  the  Conrt  thought  the  nature  of  the  ser- 
vice required  that  the  crcMm  should  be  eonndered  ae  the 
temporary  erwner  6t  the  ship.  Theebarter-party  in  the 
case  ctHuttan  and  Bragg^  was  also  in  terms  aS  letting 
to  hire.  This  does  not  distinctly  appear  by  the  report! 
bot  a  copy  of  k  was  produced,  and  k  was  admitted  to 
be  so  in  tbe  arguaient  of  tbe  present  cause.  In  tbe 
case  now  before  tbeCourti  thecharter-part}v  as  has  been 
before  observed^  contains  no  soch  terms;  nor  does  the 
nature  of  the  service  require  that  die  mcrefaant  should 
be  considered  as  temporary  owner,  in  any  question  be* 
tween  him,  or  those  who  r^reseat  him,  and  the 
defendant  Upon  this  instnimeBrt^  therefore,  mid 
between  tbe  parties  ta  this  Suit,  we  think  the  defeodaas 
bad  tbe  possession  of  the  riiip  and  goods  for  the  voyage^ 
and  a  lien  on  the  goods  for  the  stipulated  hhre  of  the 
sUp^  there  bebg  nothing  to  shew  diat  thedelivesy  of 
the  goods  was  to  precede  the  payasent  of  that  hire  in 
tadx  and  bills,  as  provided  for  by  tbe  deed^  And  oof 
judgment,  in  thk  case,  will  be  conformable  to  that  of 
the  Conrtof  CoflHnen  Fleas  in  tlie  caseof  2kf^t^«  JKm^ 

and 
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and  to  the  principle  upon  which ,  the  judgment  of  this        1819. 
Court  in  the  case  of   Bohtlinek  y.  Inglis  (a)    was  •  ■ 

founded ;  snd  also  agreeable  to  the  nature  of  the  con-  jgainu 
tract  that  a  pmdent  ship-owner  would  make  on  such  an 
occasion.  For  it  would  certainly  be  an  act  of  impro* 
dence,  on  the  part  of  a  ship-owner^  to  enter  into  a 
contract  which  might  have  the  eflSect  of  employing  hb 
ship  lor  a  long  time,  and  at  a  great  expense  to  himself 
without  any  remuneration,  if  the  person  with  whom  he 
contracted  should  happen  to  fitil  befinre  the  terminatioD 
of  the  voyage. 

Judgment  for  the  Defendant. 

(a)  9  East,  3M. 


Thornelt  and  Another  against  Hebsok.        |^^^' 

AUCTION  on  a  policy  of  insurance,  effected  in  the  A  lUp  i^ 
names  of  the  phdntiffi,  as  agents  upon  the  ship  ^^aurdb- 
mUiam,  valued  at  1200?.,  from  Hktt  to  New  York,  S^^, 
subscribed  by  the   defendant,  on  the  16th  NOoemberj  weather;  and 

the  crelf  ,  oom- 

1816,  ibr  20M.,  at  five  gCiineas  per  cent. ;  tlieintere^  pietdy  ezhamt. 

edy  deserted  th0 

wasr  averred  to  be  in  Townsend  and  Wkite^  and  the  loss  ship  on  the  high 
by  perils  of  the  seas.     The  defendant  pleaded  the  merepreeaTa. 
general  issue,  and  the  cause  was  tried  before  Lord  JBi^  J^^"  mdthe 
letOorough  C.  J.  at  the  London  sittings  after  Miehaetma$  ^v  ^  then 

^  °  taken  poases- 

term,  18J7,  when  a  verdict  was  found  for  the  plaintiff^  stonofbya 

fresh  crewy  who  . 
'    suooeeded  in 
conducting  b«ir  srfe^  into  port:    Held  that  mch  detattion  uf  the  wtv^  did  not  of  itielf 
amount  to  a  total  Iom  ;  and,  secondly, 

TlMt  tNi  ahip  ba^g  l»n  «old  vader  te  dacaw  oC  lh«  Afiniplty  Court  to  pay 
the  savage,  and  it  not  appearing  that  the  assured  had  taken  any  means  to  prevent 
flMh  «le|  thai  fh^  hid  m  fight  %9  sbandon,  and  th«t  lliefe  iprs  «o  more  than  a 
pai^  loK. 

damages 
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1819.        damages  200Z.,  subject  to  the  opinion  of  the  Coort,  on 
'  the  following  case. 

againtt^  .  The  plaintifi  as  agents  of  Toamsend  bx^  WhiUj 
merchants  in  New  York^  effected  the  policy  in  quesUon, 
on  the  ship  valued  as  aforesaid  at  120M.,  which  w«s 
subscribed  by  the  defendant,  for  the  sum  of  sHMMLy-and 
Townsend  and  White  were  intererted  in  the  ship  to  the 
valued  amount  The  tiiipt  properly '  manned  and 
equipped,  sai^d  soon  afterwards  in  baUast,  on  the 
voyage  insured ;  after  leaving  Hull  she  struck  on  a  sand- 
bidki  and  put  into  Dover  to  be  repaired ;  sailed  from 
JDMxt  on  the  I9th  of  December^  1816,  and  proceeded 
on  her  voyage.  Nothing  of  much  importaBoe  aeemni 
after  the  vessel  left  JOcfvefj  aueept  the  amttnual  suc- 
cession of  besfjr  gides  from  the  westward,  the  ship 
stiaiaipg  and  making  much  water,  until  the  14tb  Fe^ 
inmry^  ISIT^  when,  it  blowing  a  very  severe  and  heavy 
gale  fi'om  the  south-west,  it  was  discovered,  that  the 
vessel's  mainmast  was  badly  sprung.  The  gale  con- 
tinued on  the  15th,  when  the  fore^yard  and  fore-sail 
were  carried  away»  and  the  fore-topsail  was  torn* to 
pieces  by  the  gale,  and  the  bowsprit  was  discovered  to 
be  badly  sprung.  During  these  days,  and  until  the 
crew  left  her,  she  leaked  so  much  as  to  require  one 
pump  to  be  constantly  going;  and,  owing  to  the  injuiy 
whidi  the  vessel  had  sustained  by  the  seas  and  tempest 
during  the  said  voyage,  and  to  the  fatigue  which  the 
crew  had  consequently  undergone  the  crew  were  no 
longer  able  to  navigate  her.  On  the  16th  of  Fditman^ 
i817»  the  crew  of  the  William  discovered  two  v€!ssd% 
and  made  a  signal  of  distress.  In  a  few  hours  the  two 
vessek  bcnre  down  to  the  WiUiam,  and  proved  to  be  two 
brigsi  one  caUed  the  Hyder  AU^  afid  the  dclier  the 
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Uamgator.     The  masters  of  both  the  brigs  promised  to        1819. 
keep  by  the  William  till  the  ensuing  morning;    and 
then  each  of  them  take  on  board  of  their  respective       ^mn$t 
ships  one  half  of  the  crew ;  but,  during  the  night,  a 
heavy  gale  separated  the  William  from  the  Navigator.  . 
On  the  17th  February^  the  brig  Hyier  Ali  was  still  in 
sight  of    the   William^   and   the    cvew  of  the   Wil- 
Ham  went  on  bQard  the  Hyder  AUg   but,  in  conse- 
quence of  the  heavy  seas  then  running,  they  were  only 
able  to  remove  from  the  William  their  provision  and 
clothes ;  and  when  the  crew  left  the  William^  they  were 
so  worn  out  with  fatigue,  that  they  could  not  be  mus- 
tered on  deck  to  the  pumps,  or  to  make  what   sail 
then  remained.     The  crew  of  the  William  so  left  ht»» 
upon  the  unanimous  opinion  of  the  whole  crew,  after  a 
consultation  amongst  the  master,  matc^  and  mariners, 
and  for  the  preservation  of  their  lives.  Notwithstanding 
the  state  of  the  William^  and  the  continued  violence  of 
the  weather,  eight  fresh  men  from  the  Ifyder  Ali  (which 
said .  brig  had  many  American  seamen  passengers   on 
board)  volunteered  to  go  on  board  of  the  William^  in 
die  hope^  at  the  risk  of  their  liye%  of  bringing  her  into 
port ;  and  the  said  men  were  permitted  by  the  cqytsin 
of  the  Hyder  Ali  to  go  on  board  of  her,  and  tfad  two 
vesaeb  shortly  afterwards  sqMurated.     The  Hkfier  Ali 
arrived  at  JV^tD  Yori  with  the  lite  ckw  of  the  WUKam 
on  the  4th  Marchf  and  then  (thie  ultimate  firte  of  the 
William  being  unknown)  the  particalars  of  her  misfor- 
tunes, as  hereinbefore  related^  were  oomnninicated  to 
Messrs.  Taamsend  and  WhUe.    They,  on  the  8th  of 
JUarck^  (being  the  first  opportunity  of  sending  a  letter  - 
to  Zdverpool,  after  the  arrival  of  the  Ifyder  Ali  at  New   - 
TiTi^)  wrote  to  the  plaiatiffibi  their  agents  at  Ltoerpool^ 

direct- 
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1819.  directing  an  abandonment  to  be  made  to  the  under 
—  writers  of  the  vessel,  and  this  letter  was  receiTed  by  the 
againu  plaintlfis  in  Liverpool  on  the  17th  ApriL  On  the  18th 
Aprilf  in  pursuance  of  these  directions,  the  plaintifi 
gave  notice  of  abandonment  to  the  defendant;  but  the 
defendant  refused  to  accept  it,  as  intelligence  had  sr- 
rived  in  England  (as  the  fact  was)  that  the  men  firom 
the  Hyder  Alt  had  succeeded  in  bringing  the  William 
into  Newport^  a  port  in  Biode  Island^  about  200  miles 
from  New  Yorkj  and  from  whence,  had  she  been  re- 
fitted and  repaired,  she  might  easily  have  proceeded  td 
New  York,  independent  of  .the  proceedings  in  the  Ad- 
miralty Court  after  mentioned,  but  where  she  lay,  with 
the  knowledge  of  the  said  Tawnsend  and  White^  sabject 
to  a  claim  for  salvage.  The  William  arrived  at  Nev' 
port  on  the  10th  March^  1817,  and  was  immediately 
libelled  by  the  salvors  in  Rhode  Island,  in  the  Admuraity 
Court,  for  salvage^  and  being  claimed  by  the  late 
master,  professing  to  act  on  behalf  of  the  underwriters, 
but  not  having  their  particular  authority,  and  which 
claim  was  known  to  Joamsend  and  White,  the  Court 
decreed  her  to  be  sold,  and  one  half  of  the  proceeds  to 
be  paid  to  the  salvors,  with  costs ;  and  she  was  accord* 
ii^gly  sold  for  315/.,  and  the  salvors  were  paid  thereout 
the  amount  decreed  to  them,  and  costs,  and  the  balance 
(about  112/.  lOs.)  now  remains  in  the  Coure.  Thtf 
present  action  was  commenced  on  the  19Ch  Nofoember^ 
1817:  previously  thereto,  the  defendant  had  paid  the 
plaintift  the  partial  loss. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintifib  were  entitled  to  recover  for  a  total 
loss.  If  the  Court  should  be  of  that  opinion,  then  a 
verdict  waft  to  be  entered  for  200/.,  from  whidk,  by 

agree- 


IN  THE  Fifty-ninth  Ykar  of  GEORGE  III. 

agreement,   the  plaintifis  will  deduct  the  sum  already 
paid.     If  the  Court  shall  be  of  opinion  that  the  plain- 
'  tifis  are  only  entitled  to  a  partial  loss,   then  a  nonsuit 
was  to  be  entered. 

ParkCi  for  the  plaintiff.  This  was  a  total  loss  at  the 
time  when  the  crew,  with  a  view  to  the  preservation  o 
their  lives,  abandoned  the  ship :  the  owners  never  after- 
wards  obtdned  the  beneficial  use  of  the  vessel.  It  is  true» 
thai  another  crew  then  went  on  board ;  but  they  were  not 
the  servants  of  the  assured :  their  possession  was  not  the 
possession  of  the  assured.  Their  only  object  in  saving 
the  vessel  was  the  prospect  of  salvage;  and  they  had 
the  entire  dominion  of  the  ship  until  she  arrived  at 
Bhode  Idafid^  The  property  was  then  libelled  in  the 
admiralty  court,  and  at  length  decreed  to  be  sold ;  so 
that  from  the  moment  of  the  desertion,  the  owners  lost 
the  beneficial  use  of  the  vessel, '  which  has  never  since 
been  restored  to  them:  they  therefore  had  a  right  to 
abandon.  Here,  too,  the  salvage  was  high,  being  half  the 
value  at  Rhode  Island  :  and  that  of  itself  forms  a  ground 
of  abandonment,  according  to  Lord  Mansfield  in  Goss  v. 
Withers,  (a)  This  difiers  from  Bainbridge  v.  Neilson  (J)  ,• 
for  there  the  ship  ultimately  came  to  the  possession  of 
the  owners.  The  authority  of  that  case,  however,  as  weU 
as  that  of  FaUener  v.  Ritchie  (c),  is  considerably  shaken 
by  what  fell  from  Lord  Eldon  in  Smith  v.  Robertson,  {d) 

* 

Utiledalef  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.    It  appears  to  me  that  there  was  not 
a  total  \oaSf  at  any  period,  until  the  assured  allowed  the 

(a)  2  Burr.  697.  (6)  lO  East,  5S9. 

(c)  2M.4;8.  29a  (d)  2  Dow.  474. 
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ship  to  ba  »old  under  the  decree  of  the  admiralty  court 
at  Bhoie  Maiid,  which  they  might  have  prevented ; 
md  it  certainly  was  their  duty  to  have  prevented  the 
loss  of  the  ship,  by  raising  money  and  paying  the  sal- 
vage, if  we  held  that  the  assured  were  entitled  to  recover 
in  this  case,  the  underwriters  would  be  charged  with  a 
burd»  which  b  not  within  the  terms  of  their  contract 
In  the  case  of  Goss  v.  Wiihers  (a),   there  is  an  expres- 
sion used  by  Lord  Mansfield  which  is  certainly  too 
general :  he  says,  that  the  right  which  an  owner  has  to 
obtain  restitution  of  the  ship  and  cargo,  paying  grieat 
salvage^  may  be  abandoned  to  the  insurers.    Now,  that 
must  mean  such  salvage  as  the  assured  has  no  reason- 
able means  of  paying.    If,  in  this  case,  it  had  appeared 
Aat  the  owners  had  usied  all  the  means  in  tlieir  power, 
and  were  still  unable  to  have  paid  this  salvage,  it  would 
have  been  very  different ;  but  that  is  not  so,  and  I  am 
therefore  of  opinion  that  the  assured  is  not  entitled  to 
recover  for  a  total  loss. 

Bati£T  J.  I  am  (^  the  same  opinion.  The  plain- 
tiff relies  upon  two  circumstances  in  order  to  constitute 
this  a  total  loss :  the  first  is  the  desertion  of  the  ship  by 
the  crew,  and  the  second  the  sale  at  Bhode  hlaneL 
Now,  where  a  ship  is  captured,  she  is  taken  possession 
of  by  persons  adversely  to  the  owner,  and  so  it  is  in  the 
case  of  barratry;  but  here  the  ship  was  taken  possession 
of  by  persons  acting,  not  adverscfly,  but  for  the  joint 
benefit  of  themselves  and  the  owners ;  and  the  latter 
were  never  dispossessed  of  the  vessel.  The  desertion 
of  the  crew,  therefore,  does  not  amount  to  a  total  loss. 
Then,  as  to  the  second  point,  the  sale,  in  drder  to  con- 

(a)  8  Burr,  697. 

atitate 
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stitate  a  total  loss,  must  have  been  found  to  have  been  1819* 
necessary,  and  wholly  without  the  fault  of  the  owners.  _!  ' 
Now,  here  a  ship  originally  worth  1200/.  is  sold  for  agabut 
315/.  only.  It  appears  that  the  owners  were  near 
Plough  to  have  acted  in  the  business  at  the  tim^.  L 
they  had  exerted  themselves,  and  were  unable  to  raise 
money,  in  order  to  release  the  ship  and  put  her  into  a 
proper  state  of  repair,  the  sale  might  have  been  neces- 
sary ;  but  In  the  absence  of  any  proof  of  such  exer^ 
tion,  I  cannot  say  that  I  think  it  was  so.  It  is  a  very  . 
beneficial  rule,  and  consistent  with  the  meaning  of  the 
policy,  for  the  G>urt  to  say  that  the  assured  cannot 
abandon  so  as  to  make  it  a  total  loss,  unless  they  have 
exerted  the  utmost  of  their  power  to  prevent  the  neces- 
sity for  it.  On  both  grounds,  therefore,  I  am  of  opinion 
that  there  must  be  judgment  for  the  defendant. 

HoLROTD  J.  I  am  of  the  same  opinion.  The  de» 
sertion  of  the  ship  by  the  crew  does  not  of  itself  con« 
stituteatotal  loss;  and  the  subsequent  taking  possession 
by  the  salvors  was  not  adverse,  but  an  aot  done  for  the 
benefit  of  the  owners,  and  therefore  did  not  dispossess 
them.  The  custody  of  the  vessel  was  in  the  salvors  till 
the  salvage  was  paid ;  but  the  l^gal  possession  was  still 
in  the  owners.  I  think,  also,  that  the  sale  will  not 
amount  to  a  total  loss,  so  as  to  entitle  the  assured  to 
recover,  if  it  was  in  their  power  to  have  prevented  it; 
and  it  lies  upon  them  to  shew  that  they  could  not  do  so. 
As  they  have  not  done  that  in  this  case^  I  think  that 
this  does  not  appear  to  have  been  a  necessary  sale  of 
the  vessel,  and  that  the  plaintiff  is  not  entitled  to 
recover. 

Best  J.  concurred. 

Judgment  of  nonsuit. 
Mm  2 
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Bah'irday,         The  King  against  The  Inhabitants  of  Turvey. 


Ap«ip«rww  'THOMAS  SMITH  md  his  family  were  renroTcd, 

fr^  ^mM^  by  an  order  of  two  justices,  from^iStontwr*,  m  the 

^"T^tT  county  of  Northampton^  to  Turvey^  in  the  county  of 

at  hsnrest,  and  ^gd/oTcL    On  appeal,  thc  sessions  confirmed  the  order, 

time  after  Mi-  subject  to  the  opinion  of  this  Court,  on  the  foUowiog 

ekadmat: 

Held  that  this     case. 

toa^Ll^S^  The  pauper,  being  legally  settled  at  Tuiveyr  by 
^"^S^  hiring  and  service,  was  aaerwards  hired  by  WilUam 
8^"^  Bayes^  of  Stanmck.    The  terms  of  the  hiring  were  a 

year,  firom  Old  Michaelmas ;  to  go  away  a  month  at 
harvest,  and  make  the  time  after  Michaelmas.  He  wait 
away  for  a  month  at  harvest,  and  continued  in  his 
master's  service  a  month  after  Michaelmas.  The  whole 
service  was  performed  at  Starmick. 

Holbech  and  Adams,  in  support  of  the  order  of  ses- 
sions.  This  is  not  a  hiring  for  a  year,  for  the  party 
was  not  bound  to  stay  for  a  consecutive  year  from  an; 
period.  And  R.  v.  Bushtdme  (a),  and  R.  v.  Buck- 
\land  (ft),  are  authorities  to  shew  this.  In  the  former, 
it  was  a  hiring  for  four  years,  with  liberty  to  be  absent 
a  week  in  each  year ;  and  in  the  latter,  the  party  was 
hired  to  work  only  shearman's  hours.  The  case  of 
B,  V.  Winchcomb{c)  is  distinguishable:  there  the  law 
made  the  exception,  and  not  the  parties ;  and  nothing 
turned  in  that  case  on  the  additional  service  at  the  end 
of  the  year.     And  they  cited  also  B.  v.  Over,  (d) 

{a)  10  Easit  325*  (b)  JBvrr.  S.  C,  69^, 

(c)  J}(mgl.  39T  {d)  I  £ait,  599. 
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Marriott  and  DwarriSf  contra.     Here  the  party  is        1819. 
bound  to  serve  for  twelve  months  altogether.     And 
12.  V.  Milwich  (a)  decided,    that  a  hiring  for  eleven 
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months  and  one  month,  was  a  hiring  for  a  year.  Here  ^^  of  *" 
it  is  a  hiring,  for  thirteen  months,  subtracting  one  -  Tw»vxt. 
month.  This,  therifore,  as  much  as  the  other,  is  a 
substantial  compliance  with  the  statute.  Iif  22.  v.  JBus/i* 
tdmej  the  exception  was  made  without  an  equivalent 
Here  the  party  stipulates,  that  he  will  serve  a  period 
exactly  of  the  same  length  as  the  excepted  one.  And 
the  whole  is  done  by  one  agreement. 

Abbott  C.  J.   It  has  been  decided  in  this  court,  that 
where  there  has  been  a  hiring  for  a  year,  and  a  service 
for  a  year,  although  that  service  has  not  been  under 
one  hiring,    the  servmit  gains  a  settlement.      But  I 
hope  no  rash  genius  will  ever  carry  the  matter  any 
further.  The  only  question  here  is,  what  is  the  meaning 
of  the  word  "  year"  in  this  statute.     I  apprehend  the 
l^ialature  most  clearly  to  have  meant,  one  entire  con- 
secutive period  of  865  days.     Unless  that  were  so,  we 
might  have  io  deduce   a '  settlement  of  a  pauper,  by 
^  .  takipg  different  unconnected  days  and  weeks  from  a 
long  series  of  years,  so  as  to  make  up  in  the  whole  a 
year's  service.     And  so  it  would  happen  that  a  hiring 
for  the  month  of  August^  for  this  and  eleven  successive 
years,  would  amount  to  a  hiring  for  one  year.     I  have 
often  lamented,  that  in  so  many  instances,  the  Court 
has  departed  from  the  plain  and  literal  construction  of 
the  statutes  relating  to  the  settlement  of  the  poor.     As 
far  as  the  authorities  go,  I  have  always  held,  and  shall 
always  continue  to  hold  myself  bound ;  but,  where  they 

(a)  ^Boit,2\Q. 

M  m  3  '  are 
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l6]  $•  ^re  silent,  I  shall  feel  myself  bound  to  construe  these  acts 

,^  of  parliament    accordmg   to  the  plain  and  popular 

aga^  iheantng  of  their  words.    For  these  reasons  I  am  of 

l^niui^ii.  ^pjoj^j,^  ^^^  ^{3  order  of  sessions  should  be  confirmed. 

Baylet  J.  The  cases  df  JR.  1^.  Buckland,  and  IL 
Y.  Bushidmef  are  in  point,  and  the  latter  is  much 
Itronger  than  the  present,  For  there^  though  there 
Was  a  hiring,  which  was  to  last  in  the  whole  for  four 
j^earls,  yet,  there  being  no  stimulation  for  a  service  for 
any  one  consecutive  year,  the  Court  held  that  no  settle- 
ment was  gained. 

HoLftoVD  J.  concurred. 

Order  of  Sessions  confirmed,  {a) 

(•)  JBeti  J.  was  in  the  BaQ  Court. 


The  Kino  against  Bird  and  Others. 


2£i^  8( 


Hie  eipeiifes      ^T^HE  sessions,  upon  appeal,  confirmed  the  allowance 

of  ft  constable^       *^      , 

in  prosecuting  by  two  justices  of  the  accounts  of  William  Kirbj^ 

mi^don  him"   ^^^  ^f  ^^^  ovcrseers  of  the  poor  of  the  hamlet  of  Lower 

S)^rffcS^"tT,   ^*^  subject  to  the  following  case :  —  In  May,  1817, 

ournot  be  paid    Mary  Jones,  a  pauper  of  Lower  MilUm^  applied  i% 

by  the  overseer 

out  of  the  William  Kirly,  the  overseer,  for  relief;  and  on  that  oc- 

poors^fste,  end 

are  not  within     casion,  as  well  as  former  occasions,  conducted  herself 

the  \^  C  S 

c,  19.  «.4.:'        l'^  ^  violent  and  clamorous  manner;  and  having  entered 
wh«  STI^  ^*  ^rbif%  shop,  and  refused  to  leave  it,  and  a  consider- 

peal  is  against 

the  overseen* 

accounts  by  individuals  paying  rates  within  the  parish,  the  certiorsri  is  not  taken  away 

by  50  6. 9.  c.  49.;  that  act  only  applying  to  appeals  by  the  overseers  against  the  diaaUow. 

•hm  of  soy  itaai  in  their  accounts  by  the  magismtes. 

able 
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able  mob  having  collected,  and  bdilg  Very  dfitiicivMis  HU. 
he  ordered  Wiliiatn  Partridge^  a  constable  bf  the  Mid 
hamlet^  to  take  her  into  custody^  WiUinm  Birdi  and  of 
the  appellants,  interfering  on  that  occasidh  in  behalf  of 
Mary  Jones^  an  information  was  laid  Against  him  bribra 
ft  magistrate,  who  directed  the  constable  to  proMNmte 
Bird  at  the  sessions  for  lin  assanll  and  rfesottef  Hiid 
bound  the  constable  over  in  bOti  td  prosecute^  add  Kirty 
in  30/.  to  give  evidence.  Bird  was  accordingly  indicted 
at  the  Michaelmas  ses&\on%,  19175  for  an  assault  and 
rescue,  and  acquitted  by  the  jury;  buttheconrrn- 
pressed  their  approbation  of  the  ccmduct  of  the  ovcvteer, 
and,  in  particular,  said  he  had  don£  bis  duty  ifl  prefer- 
ring the  indictment  The  first  item  aj[)peflled  against, 
of  4/.  125.  8£?«,  was  paid  for  the  expenses  of  the  oonatable 
and  witnesses  in  attending  to  prefer  the  bill  of  indict- 
ment against  Bird  $  the  second  item,  of  ML  28. 4i&,  was 
the  amount  of  the  attorney's  bill  foi*  eondncting  the 
prosecution ;  and  the  last  item,  of  Al.  \d$.  id,,  was  paid 
Tor  the  expenses  of  the  constable  and  witnesses  in  attend- 
ing the  trial  of  the  indictment  No  meeting  of  the 
inhabitants  of  the  hamlet  was  called  to  consider  of 
the  propriety  of  prosecuting  Bird ;  but  Kirby  informed 
many  of  them  of  such  prosecution  being  about  to  be 
commenced.  Tlie  accounts  of  the  overseers  of  the 
hamlet  ar6  allowed,  and  the  allowance  entered  into  a 
book  kept  for  that  purpose,  at  a  meeting  of  the  inhabit- 
ants which  is  called  for  that  purpose,  and  a  mcmthly 
notice  given  in  the  chapel,  which  notice  merely  desires 
the  inhabitants  to  attend  to  allow  the  overseers*  accounts, 
without  specifying  the  nature  of  the  accounts  to  be  al- 
lowed. At  a  meeting  called  on  the  3d  of  Augustf  1817, 
the  first  item,  of  AU  I2s.  Sd.f  was  allowed,  and  the  aUow- 
M  m  4  ance 
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1819.  anoe  signed  by  three  of  the  inhabitants.  At  a  similar 
meeting  held  on  the  19th  March^  1818,  sixteen  of  the 
inhabitants  attended,  nine  of  whom  signed  an  order  for 
payment  of  the  smn  of  26^  2s.  Ad. :  two  of  them  only 
objectec|  to  the  payment,  namely  Bird  and  another,  who 
refused  to  sign.  At  a  similar  meeting  hddon  the  2d  ^pn^ 
1818,  the  last  item,  of4L  I9s.  Ad.j  was  allowed,  and  the 
allowance  signed  by  three  of  the  inhabitants.  A  vestry 
meeting  was  held  on  the  5th  otAprilj  1818,  called  by 
notice  in  the  chapel,  to  pass  the  overseers'  accounts 
generally  for  the  whole  year.  At  this  meetings  the  ac- 
Goonts  containing  the  items  in  question  were  produced 
and  allowed,  and  the  allowance  signed  by  four  inhabit- 
ants, being  all  that  attended.  When  this  case  was 
called  on^  ^ 

Gutney  first  objected  that  the  order  of  sessions  had 
been  improperly  removed,  as  the  certiorari  was  taken 
away  by  50  G.  3.  c.  49.  That  act,  after  giving  power  to 
two  justices  at  a  special  sessions,  to  examine  and  allow,  or 
disallow  the  overseers'  accounts,  enacts,  by  f .  5.,  ^  That 
no  certiorari  shall  be  granted  to  remove  any  order  or 
proceeding  of  any  general  or  quarter  sessions,  or  of  any 
justices  made  or  had  under  this  act,  into  any  superior 
court  of  record ;  but  that  all  orders  and  proceedings  of 
such  sessions,  subject  to  such  appeal  as  aforesaid,  under 
this  act,  shall  be  final  and  conclusive  to  all  intents  and 
purposes."  The  object  of  the  act  was  to  prevent  any 
order  of  sessions  fiom  being  brooght  up. 

BusieU,  ccmtrci,  contended  that  this  order  of  sessions 
was  not  made  under  50  G.  3.  c.  49.,  but  under  17  &  2. 
C.S8.  5.4.,    which  regulates  appeals  brought  against 

over- 
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overseers'  accounts  by  the  parishioners.    The  50  G.3.        1819. 
c.  49.  only  applies  to  appeals  brought  by  churchward- 
ens  and  overseers ;  leaving  appeals  by  other  persons  as         againu 
they  before  stood  under  the  prior  act.     The  Court  were 
of  this  opinion,  and  called  upon  the  other  side  to  pro- 
ceed to  support  the  order  of  sessions. 

Gwmey  and  fVes^  then  contended,  that  these  were 
sums  ncc Aarily  expended  by  the  overseer  in  the  execu- 
tion of  his  office :   he  was  obliged  to  institute  the  prose- 
cution for  his  own  protection.     The  prosecution  was 
directed  by  a  magistrate ;  and  although  the  defendant 
was  acquitted,  the  conduct  of  the  overseer  was  approved 
of  by  the  court  before  which  the  indictment  was  tried. 
No  positive  statute  is  necessary  to  enable  an  overseer  to 
retain  sums  he  has  been  forced  to  expend  in  the  dis- 
charge of  his  duty.     He  has  been  held  entitled  to    . 
charge  the  parish  with  the  expense  of  prosecuting  ap- 
peals against  orders  of  removal,  although  no  statute 
authorises  him  to  do  so,  Eex  v.  Inhabitants  of  Essex  (a). 
But  these  sums  may  also  be  considered  as  charges  which 
the  constable  is  entitled  to  make  by  Id  6.  S.  c.  17.  5. 4., 
for  doing  the  business  of  his  township.     It  is  true,  that 
act  appoints  a  certain  mode  of  making  out  the  constables' 
accounts,  which  has  not  been  followed  in  this  case;  but 
the  directions  of  the  act  are  not  conditions  precedent  to 
the  constable's  right  to  recover  the  money  he  has  ex- 
pended ;  and  besides,  those  directions  are  for  the  benefit 
of  the  parish,   they  are  entitled  to  wave  them  if  they 
think  fit ;  and  the  subsequent  approbation  of  the  over- 
seers' accotmts,  is  a  waver  in  this  case  of  the  formalities 
prescribed  by  the  act. 

(o)  4r.JB.594. 

The 
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181d«  The  Court  were  of  opinion  that  these  sums  of  mooiej 

could  not  be  charged  by  the  overseer  upon  the  parish, 
as  expenses  incurted  by  him  in  the  execution  of  his 
office,  and  directed  the  counsel  on  the  other  side  to  cxm^ 
fine  themselves  to  the  latter  point* 

Russeli  and  Shutt  contended,  that  these  items  could 
not  be  considered  as  sums  expended  by  the  constable  in 
doing  the  business  of  his  township.  The  constable  here 
was  not  employed  by  the  parish ;  but,  as  in  other  com- 
mon cases,  by  the  person  instituting  the  prosecution. 
Besides,  this  is  not  a  charge  contemplated  by  the  act; 
for  the  13  and  14  Car.  2.  c.  12.  s.  18.,  which  is  in  pari 
materia  with  18  6.3.  c.  19.  s.  4.,  defines  the  nature  of  the 
charges  which  the  constable  is  entitled  to  make,  viz.  for 
relieving,  conveying  with  passes,  and  carrying  rogues, 
vagabonds,  and  sturdy  beggars,  to  houses  of  correction, 
&c.  But  it  is  sufficient,  in  this  case,  to  say  that  the  con- 
stable has  not  pursued  the  directions  of  the  18  G.  3. 
c.  1 9.  s.  4.  By  that  act,  the  constable  is  to  return  his 
account  of  sums  expended  on  account  of  the  parish  to 
the  overseer  every  three  months,  who  is  to  call  a  meet- 
ing of  the  inhabitants  for  the  express  purpose  of 
examining  the  accounts,  neither  of  which  have  been 
done  here.  The  provisions  are  not  mere  formalities,  as 
contended  on  the  other  side ;  but  are  introduced  for  the 
protection  of  the  parish,  and  ought  to  be  strictly 
observed. 

They  were  then  stopped  by  the  Court,  who  said, 
that  the  expenses  of  the  constable,  which  were  to  be 
allowed  him  by  the  parish,  were  those  necessarily  incur- 
red by  him  on  behalf  of  his    parish,   which   these 

were  not. 

Order  of  sessions  qiiashed. 
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The  King  against  The  Inhabitants  of  Staple-  UimOay, 

GROVE. 

TJPON  an  appeal  against  an  order  of  two  justices,  J.F.,  being 

for  the  remoral  of  Richard  Wood,  his  wife  and  Tcott^fde^ 

child,  from  the  parish  of  Creech  St.  Michael,  in'  the  H^^Si^ 

cottnty  of  Somerset,  to  the  parish  of  Staplegrove,  in  the  f^poorfot 

same  county,  the  sessions  confirmed  the  order,  subject  serving  a  pep. 

to  the  opinion  of  this  Court  on  the  following  case :  and  continued' 

The  pauper,  Richard  Wood  the  elder,  having  gained  Sd^tLj^ 

A  settlement  in  the  parish  of  Sityslegrove  by  a  yearly  ^SSiSi* 

hiritig  and  service  there^  afterwards,  about  thirty  years  ^o^^^^'^ 

atfo,  married  Mchell  the  daughter  of  John  Fouracre,  his  i»™h  officers, 

,  to  reside  with 

present  wife.    Fouracre,  at  that  time,  was  seised  in  fee  and  take  care  of 

*  him:  alter  his 

cf,  and  lived  \n  a  freehold  cottage  and  garden  in,  the  death,  the 

parish  of  Creech  St.  Michael.    Having  afterwards  be-  his  heir,  they^ 

come  a  burthen  to  that  parish,  on  the  10th  June,  1793,  ^^^^^ 

an  indenture  of  that  date  was  made  between  Fouracre,  •}><!▼«.  4o  days, 

claiming  a  right 

of  the  one  part,  and  the  four  churchwardens  and  over-  *?  theposses- 

*^  sion:  Held 

seers  of  the  said  parish,  John  QiU  being  one^  of  the  that  they 

other  part,  by  which  indenture  Fouracre,  for  and  in  a  wttio^Iml 

consideration  of  divers  and  sundry  sums  of  money  to^erevlllriii 

which  he  had  already  had  and  received  of  the  said  ^njf  ^^J^. 

churchwardens  and  overseers,  and  of, the  convenient  ^"duient. 
and  necessary  sums  which  he  must  in  future  receive 
from  them  or  from  their  successors,  as  also  for  and  in 
consideration  of  the  sum  of  five  shillings,  of  lawful 
money  of  Great  Britain,  to  the  said  John  Fouracre,  in 
hand  well  and  truly  paid,  at  and  before  the  sealing  and 
delivery  o(  that  indenture,  the  receipt  whereof  he  the 
said  John  Fouracre  did  thereby,    and  by  a  receipt 

there- 
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1819.  thereon  indorsed,  own  and  acknowledge^  and  for  other 
"~7"  good  causes  and  valuable  considerations,  him  the  said 
agaifut  John  FouTocre  thereunto  specially  moving,  did  grant,  bar* 
ants  of  gain,  sell,  and  demise  unto  them  the  said  churchwardens 

and  overseers,  and  their  respective  successors,  the  cottage 
and  garden  above  mentioned,  with  the  appurtenances ; 
to  have  and  to  hold  the  same  unto  them  and  their  suc- 
cessors for  the  time  being  from  the  making  thereof  for 
and  during  the  term  of  1000  years,  without  impeach- 
ment of  waste,  at  the  yearly  rent  of  one  pepper-corn, 
under  the  usual  covenants  made  to  and  with  them  and 
their  successors,  or  succeeding  churchwardens  and 
overseers,  for  the  time  being.  It  appeared  in  evidence^ 
thai  Fouracrey  the  grantor,  had,  some  little  time  prior  to 
the  execution  of  the  lease  in  question,  offered  to  sell 
the  cottage  and  garden  to  the  overseers,  but  it  did  not 
appear  for  what  consideration.  That  the  deed  was 
read  over  to  him  before  he  executed  it,  which  he  did 
voluntarily  and  without  coercion.  TThat  he  soon  after 
left  the  cottage,  and  did  not  return  to  it  again  until  a 
short  time  previous  to  his  death,  which  happened  in 
the  year  1813,  when  he  was  again  placed  in  it,  with 
another  pauper,  by  the  overseers  of  the  poor.  During 
all  this  interval,  the  cottage  had  been  occupied  by 
paupers,  placed  there  by  the  overseers  of  the  poor. 
Soon  after  Fouracre^s  return,  his  daughter,  the  pauper's 
wife,  came,  by  the  permission  of  the  overseers,  to  take 
care  of  her  father,  who  was  at  that  time  very  ill,  and 
remained  there  at  and  after  the  time  of  his  death. 
About  six  weeks  after  this  event,,  the  pauper,  Richard 
Woody  joined  his  wife,  and  then,  as  Fouracre  had  died 
intestate,  laid  claim  to  the  cottage  as  the  proper^  of  his 
wife.  The  overseers  having  mislaid  the  deed  above  re- 
ferred 
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ferred  tOf  and  consequently  being  then  unable  to  sub*        1819. 

stantiate  their  claim  to  the  cottage,  the  pauper  and  his 

family 'continued  to  reside  there  until  the  date  of  the         againtt 

The  Inhabit- 

order  appealed  against;  but  the  deed  having  been  then  ants  of 
recently  found,  the  pauper  and  his  family,  who  had  be- 
come chargeable  to  the  parish,  were  removed  under  the 
above  order  of  the  magistrates,  from  the  cottage  al- 
luded to,  to  the  parish  of  Staplegrove.  lliree  of  the 
ori^nal  lessees  have  been  long  dead,  and  John  Gill  is 
the  sole  survivor.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  pauper  gained  a  settlement  by 
estate,  in  right  of  bis  wife,  by  residing  more  than  forty 
days  in  the  cottage  in  question,  under  the  circumstances 
above  stated.   TThe  case  was  argued  in  last  term  by 

Moore  and  Erskinej  in  support  of  the  order  of  sessions. 
They  contended,  that  there  was  not  a  sufficient  resi- 
dence in  this  case  to  gain  a  settlement.  Here,  the  only 
interest  which  the  pauper  could  possibly  have  was  in 
the  reversion  to  this  estate  after  a  lapse  of  1000  years. 
Now  there  could  be  no  reason  why  a  reversioner  should 
reside  to  superintend  so  remote  an  interest.  And  it  is 
put  by  Lawrence  J.  as  a  question  of  doubt,  in  Rex.  v. 
Houghton-ie^pring  (a),  and  though  the  judgment  of  the 
Court  was  afterwards  against  his  first  impression,  yet  it 
does  not  appear  that  he  ever  altered  his  opinion  on  this 
particular  point.  This  is  like  the  case  of  Rex  v.  Cather" 
ington  {b) :  there  the  pauper,  who  was  entitled  to  the 
equity  of  redemption,  resided,  for  a  particular  pur- 
pose, in  one  of  the  houses  mortgaged,  and  gained  no 
settlement.     And  Rex  v.  Eatington  (c)  is  also  in  point. 

(fl)  1  Eukh  257.  (b)  3  r.2?.  771.  (c)  4  T.  A.  177. 

Pesides^ 
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181S*  Besidesf  the  possession  pf  the  pauper  wa$  wprotigftt} : 

"  she  was  let  in  by  the  parish  officers^  to  nurse  her  father. 

ag<dnst  and  then  laid  claim  to  the  property.    On  this  ground, 

^t»of  "  therefore,  her  residence  was  insufBcient.     RexY.SU^ 

arA^wawT^.  Michaers,Bath.{a) 

Gaselee^  C.  F.  Williams,  and  Adam,  contrl.  This 
case  is  governed  by  Rex  v.  HoughtonrU'^Spring.  (J)  The 
rule  iS|  where  a  party  has  an  estate^  and  resides  in  the 
parish  forty  days,  a  settlement  is  gained  by  such  resi- 
dence ;  and,  whether  the  estate  be  large  or  small,  or 
expectant  after  one  year  or  1000  years,  makes  no  dif- 
ference. Here,  the  estate  might  come  into  possession 
before  a  thousand  years,  if  any  forfeiture  took  place : 
and  a  pauper  has  a  right  to  reside^  to  watch  his  own 
interest  The  case  of  Rex  v,  HoughUm4e^pring  was 
of  a  reversioner,  for  the  property  was  in  mortgage  at 
the  time.  And  Lawrence  J.  afterwards  agreed,  that  his 
first  opinion  was  not  right  And  in  that  case  the  two 
cases  of  Rex  v*  EatingUm  and  Rex  v.  CalheringUm 
were  cited,  and  considered  not  in  point.  Rex  v.  &. 
MichaePs,  Bath,  is  also  distinguishable  in  two  respects : 
first,  there  was  a  conveyance  of  the  whole  estate;  and, 
as  Lord  Mansfield  said,  he  had  only  a  ch^ce  of  the 
residue;  and,  secondly,  there  was  also  fii^ud.  Both 
these  are  wanting  in  the  present  case. 

Cur.  adv.  vuU. 

Bayley  J.  now  delivered  the  opinion  of  the  Court 
In  this  case,  which  was  argued  last  term,  in  the  absence 
of  niy  Lord  C,J.,  there  were  two  questions;  on^ 
whether  forty  days'  residence  in  a  parish,  in  which  the 

(a)  S  Ihugl  630.  (6)  1  Eati,  SS4. 

pauper 
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pauper  hod  a  freehold,  subject  to  a  le^se  for  yegrsi         1819. 
would  be  sufScient  to  confer  a  settlement  by  estate^  ■•■■■■■ 

and  the  other,  whether  it  would  be  so,  if  the  residence        ag^^ 
were  upon  that  estate^  and  without  right     At  the  time     "^**  InbaWt- 
of  the  argument,  the  first  point  appeared  to  us  to  be    ScAFumsim. 
settled,  especially  by  the  case  of  Rex  v.  Houghiowle 
Springy  which  establiskes  that  such  residence  is  suffi- 
cient; and  it  was  upon  the  second  point  only,  that  we 
wished  for  time  to  consider.    Upon  that  point  the  fact^ 
arc  these.     The  father  of  the  pauperis  wife  had  a  free- 
hold cottage  in  Creech  &•  Michael :  in  1793,  he  let  it 
to  the  parish  o^icers,  and  their  successors^  for  1000 
years,  and  they  too]c  possession.  In  1813,  he  was  placed 
in  it,  with  another  pauper,  by  the  parish  officers,  and 
the  pauper's  wife  came  to  nurse  him.    He  died  th^re 
in  the  same  year,  and  his  daughter  continued  in  the 
cottage;  and,  at  the  end  of  about  six  weeks,  her  hus- 
band, the  pauper,  joined  his  wife,  and  laid  claim  to 
the  cottage,  as  his  wife's  property.     The  parish  officer 
had  mislaid  the  conveyance  to  them,  and,  therefore 
could  not  withstand  this  claim,  and  the"*  pfiuper  and  his 
family  continued  their  residence  from  1813  to  1818, 
when  the  pauper  haying  become  chargeable,  and   the 
parish  officers  having  recently  found  their  conveyance^ 
the  removal  in  question  was  made ;  and  the  point  sub- 
mitted to  our  consideration,  by  the  sessions,  is  this, 
whether  the  pauper  gained  a  settlement  by  this  resi- 
dence.    And  we  are  of  opinion  that  he  did.     The  ses- 
sions have  found  no  fraud  in  the  pauper  or  his  wife, 
in  acquiring  or  retaining  possession ;  and,  if  we  were 
at  liberty  to  infer  fraud,  which  we  are  not,  there  are  no 
premises  in  the  case  from  which  such  an  inference  could 
properly  be  drawn.    The  husband  comes  to  the  cot- 
tage 
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•1819.  tage  under  a  claim  <^  right ;  and,  for  any  thing  which 
' ,  appears,  he  might  really  believe  he  had  that  right 
agomtt  The  parish  officers,  who  alone  could  gainsay  that  right, 
ants  of  ^  do  not  gainsay  it,  nor  take  any  steps  to  oppose  his  oceu- 
ScATLKCMTi.  patiou,  but  acquiesce  in  it  for  a  period  of  more  than  four 
years.  There  is  no  decision,  under  circumstances  in 
any  rtepect  like  the  present ;  for  the  cases  cited  of  Rex 
V.  &.  MichaePSf  Baihj  and  Rex,  y.  CatAeringionj  were 
cases  where  the  pauper  had  nothing  in  the  parish 
which  he  had  a  colour  for  calling  his  owii;  and  if 
not,  we  must  look  to  the  words  of  the  statute,  which 
give  the  right' of  removal,  that  we  may  see  whether 
this  case  is  .within  the  mischief  against  which  that 
statute  meant  to  provide.  That  statute  is  13  and 
K  Car.  2.  c.  12.  And  it  recites  that  poor  people 
are  not  restrained  from  going  &6m  one  parish  to 
another,  and,  therefore,  do  endeavour  to  settle  them- 
selves where  there  is  the  best  stock,  the  largest  com* 
mons  or  wastes  to  build  cottages,  and  the  most  woods 
to  burn  and  destroy,  and  when  they  have  consumed  it, 
then  to  another  parish,  and,  at  last,  become  rogues  and 
vagabonds.  And  then  it  enacts  that  the  justices  may 
remove  such  persons  to  the  parish'  where  they  were  last 
legally  settled,  either  as  a  native,  householder,  sojourner, 
apprentice^  or  servant,  for  the  space  of  forty  days,  at 
least.  Is,  then,  this. pauper  within  the  words,  the  spirit, 
or  the  mischief  of  this  provision  ?  He  comes  to  Creect, 
npt  for  any  of  the  motives  this  statute  meant  to  repress, 
but  because  he  has  a  freehold  in  the  parish;  not  to 
prey  upon  the  parish  stock,  but  to  live  upqn  that  of 
which  he  is  the  freeholder,  and  as  to  which  he  was  war- 
ranted  in  concluding  that  he  was  entitled  to  the  posses- 
sion.   This  is  not  a  case  of  fraud,  nor  a  case  in  which 


Ill  THE  Firnr-NiNTH  Yxab  of  GE0ROE  III.  5SS 

the  pauper  is  conscious  at  the  tiine^  that  he  is  taking       1 819.' 
the  possession  wrongfully,  nor  a  case  in  which  the  per-      _.    ^^  ' 
son  entitled  to  the  possession  takes  prompt  measures  to        'V'"*^  . 
displace  him.     Leaving  such  cases  to  be  decided  when        antiof 
they  may  arise,  it  is  sufficient  for  us  to  say,  that  in  this 
case,  where  there  does  not  appear  to  have  been  fraud 
or  consciousness  of  wrong,  and  where  no  measures  were 
taken,  within  the  forty  days  or  afterwards,  to  dispute 
the  pauper's  occupation,  we  are  of  opinion,,  that  this 
residence  was  sufficient,  and  that  the  orders,  which 
proceeded  upon  the  ground  that  it  was  not,  ought  to  be 
quashed. 

Both  Orders  quashed. 


The  King  against  Amos.  i^^Jwdi.' 


INDICTMENT  against  the  defendant,  as  the  go-   Tliels<3R.j 


.2. 
ad«- 

▼emor  of  the  house  of  correction  of  the  county  of  dantory  act, 

Lancaster^  situate  at  Liverpooly  in  the  said  county,**  for   «  ubena  oon- 

a  misdemeanor,  for  refusing  to  deliver  up  to  Thomas  ^^^^^^tm 

Baooey  one  of  the  constables  of  the  said  borough  of  J"'^"^* 

^  Dorougb,  COO" 

Liverpool^,  pursuant  to  an  order  of  the  court  of  quarter  tributory  to  the 

county  rate^ 
sessions  of  the  said  boroup^h,  then  sitting,  one  James  have  committed 

Crookhamj  then  in  the  defendant's  custody  in  the  said  SJS^ouae  * 

house  of  correction,,  for  the  purpose  of  the  said  James  ^*^^^ 

Croohham  being  conveyed  by  the  said  Thomas  Effuoe  to  ^^g^J^'j 

the  said  court  of  quarter  sessions  of  the  said  borough,  county,  the 

justicesy  at 
their  borough 
aesaions,  haVe  a  right  to  order  such  pruoners  to  be  broug^it  before  them  for  trial  ther^' 
Qattn,  also,  where  a  county  magistrate,  haying  concurrent  jurisdiction,  has  committed 
»  prisoner  for  an  offence  within  the  borough,  whether  the  borough  sessions  hive  not  the 
same  power  of  ordering  such  prisoner  to  be  brought  before  them  for  triaL 

Vol,.  Ih  N  n      '  there 
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inSi        thcrt  to  take  his  trlul  upon  a  bill  of  indictment  of 
JTJTT        fdony  found  against  him.     The  indictment  came  on 

of^  for  trial  before  BayUy  J.  at  the  last  Lancaster  summer 
aasixcs,  1818,  when  a  verdict  was  taken  for  the  crown, 
safaject  to  the  opinion  of  the  Couit  on  a  special  case. 

There  are  two  houses  of  correction  in  and  for  the 
oounty  of  Lancaster^  one  being  the  house  of  correction 
sttnate  withui  the  borough  of  Liverpool^  and  mentioned 
ill  the  indictment,    which  is  a  part  of  the    present 
gaol  of  the  said  borough,  properly  separated  therefrom, 
bat  hired  as  a  house  of  correction  by  the  justices  of 
the  peace  of  the  county,  under  the  authority  of  the 
several  ftcts  of  parliament  in  force;  and  another  situate 
at  Preston,  in  the  said  county.     The  expenses  of  which 
houses  of  correction  are  defrayed  by  a  rate  upon  the 
county  of  Lanaister,    exclusive   of   the    hundred  of 
Sal/brd.     And  there  is  a  third  house  <^  correction, 
situate  at  Salford,  which  was  built,  and  is  supported  by 
a  rate  upon  the  hundred  of  Sal/brd  only*     On  the 
5  th   day  of  Jufyf    1817)      James  Crookham  was  ap- 
prehended within   the  borough  of   Liverpooi^    for  a 
felony  committed  within  the  said  borough,  being  the 
felony  charged  in  the  indictment ;  and  sent  for  such  of* 
fence  to  the  house  of  correction  for  the  county  otLan^ 
caster,  at  Liverpool,  under  a  "warrant  of  commitment 
by  John  Wright,  Esq.,  one  of  the  justices  of  the  peace 
for  the  said  borough,  and  received  by  the  defendant  into 
his  custody,  under  the  said  warrant  of  commitment,  to 
be  kept  in  the  said  house  of  correction  until  the  nest 
t  general  quarter  sessions  of  the  peace  to  be  lield  for 

the  borough.  And  the  prosecutor  and  his  witnesses^ 
were,  in  due  form  of  law,  severally  bound  over  in  the 
usual  way,  by  the  said  justice,  to  appear  at  the  general 

quarter 
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qmiitersessions  to  be  held  for  the  borough}  and  prefer  ^919^ 
a  bill  of  indictment,  and  give  evidence  against  the  said  — — 
James  Crookkam^  A  general  court  of  quarter  sessions  agamu 
for  the  borough  was  held  onthe21stday  of  Jt^i  1817} 
and  the  prosecutor  and  his  witnesses,  in  ^compliance 
with  their  recognizance^  did  appear  at  such  sessions ; 
and  a  bill  of  indictment  was  presented  against  the  said 
James  Crookham  for  the  said  felony  to  the  jury,  then, 
impannelled  and  sworn,  and  returned  to  the  said  Court, 
a  true  bill.  The  order  of  sessions  mentioned  in  the  in« 
dictment  was  thereupon  made  and  shewn  to  the  defend^ 
ant,  and  he  was  required  to  deliver  up  the  said  James 
Crookham  to  T^muis  Ronoe^  one  of  the  constables  of  the 
said  borough,  for  the  purpose  of  his  being  conveyed  by 
the  said  Thomas  Ronioe  to  the  court  of  quarter  sessions, 
and  there  tried  upon  the  bill  of  indictment  found.  The 
defendant  refused  to  deliver  up  the  said  James  Crook-- 
ham,  as  stated  in  the  said  indictment.  The  said  James 
Crookham  was  afterwards  detained  by  the  defendant 
in  his  custody,  until  the  next  court  of  quarter  sessions 
held  for  the  said  county  of  Lancaster,  on  the  11th 
August,  and  then  discharged  by  proclamation,  without 
having  been  tried  for  the  felony  for  which  he  was  so 
committed,  no  one  appearing  at  such  court  of  quarter 
sessions  to  prosecute  him  for  the  offence  for  which  he 
was  committed.  The  borough  of  Liverpool  is  a  town 
corporate  by  prescription,  and  lawfully  hath,  and  before 
and  at  the  time  of  committing  of  the  said  felony,  had 
justices  assigned  to  keep  the  peace  in  and  for  the  said 
borough,  and  also  to  hear  and  determine  divers  felon- 
ies^  trespasses,  and  other  misdemeanours  there  commit- 
ted; and  general  courts  of  quarter  sessions  of  the  peace 
have  been  immemorially  held  there,  at  which  persons 
Nn  2  charged 
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1819.        charged  with  petty  larceny  and  misdemeanours,  commit- 
""■""*"        ted  within  the  borough,  have  been  tried.     A  court  for 
tupmut        the  trial  of  civil  actions,    denominated  the  Mayor's 
Court,  hath  been  immemorially  held  within  the  said 
borough ;   and  there  hath  been  immemorially  a  gaol 
within  the  said  borough  for  the  confinement  of  debtors 
under  mesne  process,  and  in  execution  for  the  said 
mayor's  court ;  and  also  for  the  confinement  of  prison- 
ers committed  for   trial   by   the  justices  of  the  said 
borough  for  ofiences  done  within  the  said  borough,  and 
also  in  execution  of  their  sentences  after  trial  at  the  said 
courts  of  quarter  sessions ;  and  the  said  gaol  hath  been, 
and  still  is,  supported  out  of  the  funds  of  the  corpora 
ation.     The  parish  of  Liverpool^  which  was  formerly  a 
township  and  part  of  the  parish  of  Walton^  and  which 
was  separated  therefrom  and  made  a  parish  of  itself  by 
a  certain  act  of  parliament  passed  in  the  year  1669, 
pays  its  proportion  of  the  county-rate,  including  therein 
such  part  of  the  same  as  is  applicable  to  the  maintenance 
and  support  of  the  houses  of  correction  at  Liverpool 
and  Preston.      Until  the  year  1809,  the  proportion  of 
the  county-rate  was  paid  by  the  treasurer  of  the  corpor- 
ation of  Liverpool  out  of  the  corporate  funds ;  and  since 
that  time,  the  proportion  of  the  county-rate  has  been, 
and  is  now,  paid  by  the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  Liverpool  out  of  the  poor 
rates,  under  12G.2.  c.29*    The  assessment  upon  the 
said  parish  of  Livetpooif   in  respect  of  said  rate,  is  now 
equal  to  the  sum  of  8000/.  per  annum,  or  thereabouts; 
and  the  proportion  payable  by  the  parish,  towards  the 
maintenance  and  support  of  the  houses  of  correction  at 
Preston  and  Liverpool^  for  the  last  quarter,  was  500t 
^nd  upwards.    The  inhabitants  of  the  parish  contribute 

to 
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to  the  coanty  rate  through  ihe  medium  of  the  poor's        1819. 
rate,  in  respect  of  their  property  lying  within  the  same; 
and  the  corporation  and  their  tenants,  like  other  indi-        agamit 
viduals,  also  contribute  to  the  county  rate,  in  respect  of 
its  corporate  estate  lying  as  well  within  as  without  the 
limits  of  the  said  parish.    The  parish  and  borough  of 
Liverpool  are  co-extensive.    The  justices  of  the  borough 
have  not  any  exclusive  jurisdiction  within  it,  nor  have 
they  any  jurisdiction  without  its  limits  in  the  county  at 
large,  unless  the  Court  may  be  of  opinion  that  such 
jurisdiction  is  given  to  them,  in  certain  cases,  by  acts  of 
parliament,  if  any  such  there  be.    John  Wright^  Esq. 
acted  as  a  justice  of  and  for  the  borough  only.    The 
justices  of  the  peace  of  the  coun^  of  Lancaster j  since  the 
6  G.  1.,  have  committed  prisoners  charged  with  or 
convicted  of  petty  larceny  and  other  offences,  to  th^ 
houses  of  correction  of  the  said  county.     About  the 
year  1776,  a  house  of  correction  was  built  within  the 
borough  o{  Liverpool^  by  and  at  the  expense  of  the 
parish,  the  corporation  contributing  thereto  500/.,  and 
the  residue  of  the  expense  thereof  being  defrayed  by  the 
parish  out  of  the  poor's  rates.     The  expense  of  support- 
ing that  house  of  correction  was  defrayed  by  the  parish 
out  of  the  poor's  rate,  from  the  time  of  the  erection  of 
the  same  until  the  year  1814,  when  the  parish  refused 
and  discontinued  to  support  or  to  permit  it  to  be  any 
longer  used  as  a  house  of  correction ;  and  the  building 
has  never  been  since  used  as  a  house  of  correction,  but 
has  been  by  the  parish  converted  into  and  is  now  used 
as  a  lunatic  asylum  for  the  parish  paupers.     From  the 
time  of  the  erection  thereof  in  the  year  1776  until  the 
year  1814,  the  same  was  used  as  a  public  house  of  cor- 
rection for  the  borough.     Persons  charged  with  petit 

N  n  3  larceny 
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1819.        larceny  and  other  offences  within  the  borough  have^ 
before  trial  at  the  borough  sessions,  been  committed  by 
the  justices  of  the  borough  to  the  borough  g&ol,  uDtU 
the  year  1812;    but  since  that  time,  <a  considerable 
number  have  been  committed  by  the  justices  of  the 
borough  to  the  houses  of  correction  at  Liverpool  and 
Preston^  for  trial  at  the  several  courts  of  quarter  sessions 
for  the  said  county,  and  there  received.     And  prison- 
ers, in  execution  of  their  sentences  for  petit  larceny  add 
Other  offencesy  are  constantly  sent  by  the  court  of 
quarter  sessions  of  the  borough  of  Liverpool  to  the 
honsei  of  correction  at  Liverpool  and  Preston^  and  there 
received,  and  such  right  of  commitment  is  not  disputed ; 
but  there  has  been  no  instance  of  any  person  committed 
to  the  county  house  of  correction  having  been  brought 
to  trial  at  the  borough  sessions.     The  defendant  it 
regularly  appointed  governor  of  the  county-house  of 
correction,  by  the  county  justices,  and  not  by  the  jui- 
tices  of  the  borough,  the  latter  having  no  share  in,  nor 
any  thing  to  do  with,  his  appointment.    The  quesdon 
for  the  opinion  of  this  Court  was,  whether  th«  defend- 
ant, as  the  governor  of  the  house  of  correction  at 
Liverpool^  was  bound  to  deliver  up  James  Crootham  for 
trial  at  tlie  general  quarter  sessions  of  the  borough.  Tbc 
case  was  argued  in  last  term  by 

(7.  Clarke^  for  the  crown.  This  question  turns  upon 
the  statute  15  G.  2.  c.  24.,  which,  being  passed  for  the 
relief  of  boroughs,  ought  to  have  a  liberal  construction. 
It  enacts,  that  borough  magistrates  may  commili  and 
that  the  persons  committed  sha^  be  received,  detained, 
ordered,  and  dealt  with,  to  all  intents  and  purposes,  as  if 
committed  by  a  county  magistrate.    Here^  Idverpod  is 

a  bo- 
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a  boroagh  contributory  to  the  coanty  iMe^  and  is  there*       18191 

fore  entitled  to  the  full  benefit  of  the  houde  of  correction.     JTTV 

Hm  Kara 

Then,  in  order  to  have  it,  the  boroagh  magistrate  ought        yM^ 
to  have  the  power  of  trying  those  prisonera  whom  they 
commit  for  offences  within  their  jurisdiction ;  for  this 
is  a  valuable  franchise^  Madox  Firma  B%rgi^   4*  11. 
p.  296.    The  act  Is  declaratory,  which  strengthens  the 
argument ;  and  there  are  no  negative  words  takulg  away 
this  right,  which  depends  on  the  common  law  prindplfl^ 
qui  sentit  onus  sentire  debet  et  commodum.      The 
words  are  affirmative  that  their  commitments  shall  be^  to 
all  intents  and  purposes,  as  those  by  ooun^  magistrates. 
Now,  the  commitments  of  county  magistrates  are  fol- 
lowed by  a  trial  before  themselves  at  the  sessions^  and 
if  commitments  by  borough  magistrates  are  put,  in  all 
respects,  on  the  same  footing,  the  right  of  local  trial)  it 
should  seem,  must  equally  belong  to  them*      Besides^ 
this  is  in  ease  of  the  county  magistrates.    It  is  conceded 
that  the  borough  justices  have  the  right  to  conmiit;  but 
it  is  only  disputed  whether,  having  committed,  they 
have  the  right  to  try.     In  point  of  fact,  this  right  is 
^  exercised,  and,  without  dispute,  by  the  borough  ma- 
gistrates throughout  a  great  part  of  England.    Here^ 
there  was  a  special  commitment:  the  prisoner  was  com- 
mitted to  be  tried  at  the  borough  sessions.      Then  the 
defendant,  who  received  him   under  this  special  au- 
thority, cannot  now  dispute  it.      He  referred  also  to 
Bex  V.  HortoUj  in  fi.  R.  (a) 

c7.  Williams,  for  the  defendant.  The  special  commit- 
ment can  make  no  difference,  for  the  party  is  not 
indicted  here  for  the  breach  of  an  agreement,  but  for 

(a)  Not  yet  reported. 

Nn  4  dis- 
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1819.        diflobedience  to  an  order  of  sessions.  The  only  point  is, 
,j^^J^^      whether  the  justices,  who  have  undoubtedly  a  right  to 

«^utf  conunit,  have  also  the  right  of  causing  the  persons  com- 
mitted to  be  brought  to  their  borough  sessions,  for  die 
purpose  of  trial.  In  Rex  v.Horton,  the  only  question  was, 
whether  a  prisoner  convicted  at  these  l)orough  sessions 
could  be  conunitt^  to  the  county  house  of  correction. 
In  that  case  this  Court  held,  that  he  could  be  so  com- 
mitted, the  borough  bemg  contributory  to  the  county 
rate.  But  that  is  very  different  from  the  present  am. 
These  magistrates  can  have  no  power  at  the  common 
law.  The  only  authority  they  possess  is  derived  from 
the  statute  law,  and  their  commission.  Now  what 
statute  is  there  authorizing  this  daim  ?  The  statute 
referred  to  does  not:  it  authorizes  them  indeed  to 
commit,  but  says  also,  that  their  commitments  shall  be 
to  all  intents  and  purposes  as  county  commitmrats. 
Now  the  latter  are  always  tried  at  the  county  sessions; 
I  and  it  should  seem,  therefore^  to  follow,  that  the  former 
must  be  tried  there  too.  The  defendant  is  wholly  oat 
of  their  jurisdiction ;  he  is  a  county  officer,  appointed 
and  paid  by  the  county.  That  appears  from  7  Jac.  I. 
c.  4.  He  is,  therefor^  emphatically,  under  the  con- 
troul  of  the  county  only  j  and  the  two  jurisdictions  are 
perfectly  distinct.  By  17  G.  2.  c.  5.  s.  31.,  the  justices 
of  counties  and  boroughs  have  jurisdiction  respective^ 
over  the  houses  of  correction  in  their  respective  limits; 
and,  by  22  G.  2.  c.  64.  sess.  1.  &  3.,  governors  of  houses 
of  correction  are  to  deliver  .liste  to  these  sessions  within 
whose  respective  jurisdictions  the  premises  are  situated. 
Then,  if  the  house  of  correction  be  not  within  dieir 
jurisdiction,  these  justices  have  no  autiiority  to  inter- 
fere; and  they  have  a  house  of  correction  exdusivdy 
I  dieir 


Amos. 


IN  THE  Firry-NiKTH  Ybab  of  GEORGE  III.  541 

their  own.  T^ere  was  a  second  case  o{  Bex  v.  Horian^  1819. 
brgaed  at  the  same  time  with  the  former,  which  is  pre- 
cisdy  in  point  to  this.  The  question  there  was,  whe-  '^f^ 
ther,  under  51  G.  3.  c.  143.,  the  borough  justices 
had  a  power  to  commit  a  vagrant  to  the  county  house 
of  correction.  And  though  the  general  power  of  com- 
mitment was  admitted,  yet  in  that  case,  inasmuch'as  by 
the  act  it  appeared  that  the  appeal  from  the*  commit- 
ment must  go  to  the  borough  sessions,  it  was  held,  that 
in  consequence  of  that  circumstance,  they  could  not 
commit  to  the  county  house  of  correction,  there  being 
no  power  for  the  borough  magistrates  to  cause  a  person 
so  committed  to  be  brought  back  to  then*  jurisdiction, 
for  the  purpose  of  hearing  the  appeal.  That  is  pre- 
cisely the  point  here. 

J.  Clarkcj  in  reply,  contended,  that  in  the  last  case 
the  real  ground  of  the  decision  by  the  Court  was, 
that  the  statute  created  a  new  offence,  and  also  ap- 
pointed a  special  place  of  custody  for  such  offenders. 

Cur.  adv.  vuU. 

Bayley  J.  now  delivered  the  opinion  of  the  Courts 
This  was  an  indictment  against  the  governor  of  one 
of  the  houses  of  correction  for  the  county  of  Lancaster^ 
situate  at  Liverpool^  for  not  obeying  an  order  of  the 
quarter  sessions  of  the  borough  of  Liverpool.  That  order 
directed  him  to  deliver  to  one  of  the  borough  constables, 
to  be  carried  to  those  quarter  sessions,  to  be  tried  for 
a  felony,  a  prisoner,  who  had  been  committed  to  the 
house  of  correction  by  one  of  the  borough  justices. 
His  commitment  was  for  that  felony :  it  directed  him 
to  be  kept  till  those  sessions ;  and  the  proper  parties 
were  bound  over  to  prosecute  and  give  evidence  at 

those 
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18 19.        those  sesaions.    The  justices  of  the  borough  of  lAver* 
'  pool  have  no  exclusive  jurisdiction  within  the  borough, 

agahui       and   they  have   no  jurisdiction    in    general    beyond 
^*^  ,     the    borough.     From    1776    to   1814,  they  had  a 
borough  house  of  correction,  but  since  that  time  they 
have  ceased  to  use  it.    The  borough  contributes  its 
proportion  to  the  county  houses  of  correction,  as  the 
other  parts  of  the  county  do ;  and  the  question,  under 
these  drcumstancesy  is^  whether^  when  a  borough  ma- 
gistrate has  committed  a  prisoner  to  the  county  hoiue 
of  correction,  for  a  felony  committed  within  the  bo- 
rough,  the  borough   sessions  can  order   him  befcn^ 
them  for  trial..   And,  upon  consideration,  we  bto  of 
opinion  that  they  may.    As  the  borough  magistrates 
have  no  exclusive  jurisdiction,  the  offences  within  the 
borough,  generally  speaking,  arc  coanty  offences;  the 
offenders  may  be  committed,  ad  libitum,  either  to  die 
borough  house  of  correction,  whilst  there  was  one^  or 
to  the  county  house  of  correction ;  and  they  may  be 
*  tried,  ad  libitum,  either  at  the  borough  sessions,  or  at 
the  county  sessions.    They  are  county  offenders,  and, 
if  not  tried  at  the  borough  sessions,  must,  at  probably 
a  heavy  expence  to  the  county,  be  tried  at  the  county 
sessions.    The  borough  justices,  therefore,  and  the  bo- 
rough sessions,  as  far  a^  they  act  upon  what  are  at  the 
same  time  borough  and  county  offences,  and  borough 
and  county  offenders,  act  in  ease  and  aid  of  the  county 
justic^and  county  sessions,  and  discliarge  that  duty 
which  must  otherwise  be  discharged  by  the  county 
magistrates.     To  a  certain  extent,  therefore,  they  are 
for  that  part  of  the  county  to  which  their  power  ex- 
tends county  magistrates.    They  are  put  upon  that 
footing  by.  15  G.  2.  c.  24.,  if  that  is  merely  an  enactiog 
laWf  and  they  were  previously  so  if  that  is  a  dedaratoiy 

lair. 
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lav^.  That  statute  recites  that  doubts  and  questions  1819. 
had  arisen  touching  the  commitment  of  offenders  by  • 
justices  of  liberties  to  houses  of  correction  of  counties  agamtt 
in  which  such  liberties  are  situate^  though  such  liberties  * 
contribute  to  the  maintenance  and  support  of  such 
houses;  and  then  it  declares  and  enacts,  that  where 
any  person,  liable  by  law  to  be  committed  to  the  house 
of  correction,  shall  be  apprehended  within  anj  liberty, 
&c.,  whose  inhabitants  are  contributory  to  the  sup- 
port and  maintenance  of  the  houses  of  correction  of 
the  county  in  which  such  liberty  is  situate,  it  shall  be 
lawful  for  the  justices  of  such  liberty  to  commit  Auch 
person  to  the  house  of  correction  of  the  county  in 
which  such  liberty  is  situate;  which  person  so  com- 
mitted shall  and  may  be  received,  detained,  dealt  with) 
and  ordered,  ftnd  be  set  and  kept  to  hard  labour,  oi^ 
conveyed  and  sent  away  or  discharged,  and  be  subject 
and  liable  to  the  same  correction  and  punishment,  to 
alt  intents  and  purposes,  as  if  committed  by  any  justice 
of  the  county.  The  argument  for  the  defendant  pro- 
ceeds upon  the  grounds,  first,  that  this  is  merely  an 
enacting  statute,  and  that  the  liberty  justices  could 
not  before  have  committed  to  the  county  house  of  cor- 
rection ;  and,  secondly,  that  had  this  commitment  been 
by  a  county  justice,  the  order  in  question  could  not 
legally  have  been  made  by  the  borough  sessions.  In 
Trinity  ternij  1816,  there  were  two  cases  before  the 
C!ourt  upon  this  question,  both  from  Liverpool:  and 
the  points  there  decided,  and  the  opinion  there  de* 
livered,  will  materially  assist  us  in  this  case.  The  first 
was  an  indictment  against  the  governor  of  the  house 
of  correction  at  Preston^  which  is  a  county  house  of 
correction,  for  refusbg  to  receive  9  prisoner  convicted 

at 
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1819.         at  the  borough  sessions  for  Liverpool^  of  a  petty  lar- 
"~7"        ccny>  and  sentenced  by  those  sessions  to  three  months' 
againti  -      imprisonment  in  the  house  of  correction ;  and  the  other 
for  refusing  to    receive  a  prisoner  convicted,  imder 
51  G.  3.  c.  1  i3.,  for  being  within  the  port  and  harbour 
of  Liverpool^  and  within  the  borough,  with  intent  to 
commit  felony ;  and  the  Court  held  the  governor  bound 
to  receive  in  the  former  case  but  not  in  the  latter. 
Why?  Because  the  former  was  a  county  offence,  triable 
ad  libitum,  either  at  the  borough  or  the  county  s&h 
sions  ;  and  the  latter  was  merely  and  exclusively  a  bo^ 
rough  offence,  not  cognizable  by  justices  of  the  county, 
but  cognizable  by  borough  justices  only ;  and,  unless 
committed  within  the  limits  of  the  borough,  no  oflfence 
at  all.     In  the  former  of  those  cases,  Lord  ElUnboraugh 
takes  notice^  that  this  statute  is  a  declaratory  act ;  and 
though  it  recites  that  doubts  had  existed,  it  considers 
those  doubts  as  unfounded.     Now  if  these  doubts  were 
unfounded,  justices  of  liberties  could,  before  that  act, 
and  still  may,  independently  of  that  act,  commit  to 
county  houses  of  correction  to  which  those  liberties 
contribute.  Upon  what  principle  could  that  be  but  upon 
this,  that  to  this  extent,  and  with  reference  to  county 
offenders  within  their  limits,  they  were  in  the  nature 
of,  and  had  the  powers  of  county  justices ;  and  if  this 
were  their  character,  they  must  be  considered  as  county 
justices  for  all  purposes  connected  with  the  subject,  and 
not  for  the  purpose  of  commitment  only.     If  they  can 
oblige  the  governor  to  receive,  why  shall  they  be  re- 
strained from  obliging  him  to  give  up  ?    If  they  ha?e 
the  former  power,  by  what  legal  principle  are  they  de- 
prived of  the  latter  ?     Lord  Mlenborough  considers  the 
enactment  iii  15  G.  2.  as  proceeding  on  tlie  reason, 

tliat 
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that  the^  who  contribute  to  the  burthen  ought  to  have  1819. 
the  benefit.  Ought  they  not,  then,  to  have  the  full  — — 
benefit?  Why  are  they  to  be  confined  to  cases  of  agaimi 
commitment  after  trial,  or  to  those  cases  of  commitment 
where  the  prisoner  is  to  be  tried  at  the  county  sessions? 
The  present  L.  C.  J.  states  the  same  principle,  th^t 
they  who  contribute  to  a  burthen  should  partake  of  the 
benefit ;  and  intimates  it,  as  the  strong  inclination  of  his 
opinion,  that  at  common  law  the  jnniices  of  Liverpool^ 
contributing  to  the  county  rate,  would  have  liberty  to 
use  the  county  house  of  correction.  But  he  considers 
all  doubt  at  common  law  as  removed  by  15  G.  2.,  and 
considers  that  act  as  entitled  to  ^  large  and  liberal,  not 
a  narrow  and  restrained  construction.  Now,  if  that  act 
were  an  enacting  statute  only,  and  not  declaratory,  per- 
haps the  words  in  it  might  not  be  sufficient  to  reach 
this  case;  because  it  directs,  that  the  person  committed 
shall  be  dealt  with  as  if  committed  by  a  justice  of  the 
county ;  and  it  might  be  matter  of  doiibt  whether  the 
borough  sessions  could  order  a  man  to  be  brought  up 
to  them,  if  his  commitment  were  not  by  a  borough  but 
by  a  county  magistrate.  I  intentionally  use  the  terms 
<*  matter  of  doubt,"  because  I  am  by  no  means  clear 
they  could  not.  But  considering  this,  as  it  is,  a  de- 
claratory as  well  as  an  enacting  statute,  would  it  not  be 
a  most  narrow  and  restrained  construction,  and  the 
reverse  of  a  large  and  liberal  one,  to  confine  it  to  the 
letter  and  not'to  the  spirit,  and  to  say,  that  a  borough 
magistrate,  though  he  may  commit  to  it,  cannot  order 
from  it,  the  person  whom  he  has  so  committed  ?  The 
true  principles  of  the  act  are,  that  they  who  contribute 
to  the  expense  should  have  an  equal,  not  a  partial, 
share  of  the  benefit ;    and  that  the  borough  justices 

should, 
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should,  for  this  porpose^  at  least  with  regard  to  those 
offences  which  are  county  offences,  be  considered  ss 
county  justices ;  and  that  the  goremor  of  the  bouse  of 
correction  should  be  under  their  eommand  and  con- 
troul,  as  to  such  prisoners  as  they  commit  for  thenr 
part  of  the  county,  as  much  as  he  is  under  the  command 
and  controul  of  the  other  county  magistrates,  as  to  the 
prisoners  whom  tliey  commit  For  these  reasons^  we 
are  of  opinion  that  the  judgment  ought  to  be  entered 
for  the  orown. 

Judgment  for  the  Crown. 


Where  an  avow- 
ry stated  that 
the  defendant 
h^dtfaepre- 
miins  at  a  oer- 
tun  yearly  rent, 
to  wit,  the  year- 
ly rent  of  722. 
and  the  plaintiff 
pleaded,  1st, 
noD  tenuit, 
and,  Sdly, 
Riensinarrear; 
and  the  first 
plea  was  found 
Jbr  the  plaintiff: 
Held  that  the 
2d  plea  became 
thereby  imma- 
terial, and  that 
the  proper 
course  was  to 
dischaiige  the 
jury  firom  find- 
ing any  verdict 
upon  it;  but 
that  if  any  ver- 
dict was  entered 
upon  it,  it  must 
be  entered  for 
the  plaintiff. 


t 


Cosset  against  Diggons. 

J^EPLEVIN.  The  defendant  pleaded  three  avowries, 
stating  that  the  plaintiff  held  and  enjoyed  thepremises 
in  which,  &c  of  her  the  defendant,  by  virtue  of  a  certain 
demise  theretofore  made  at  and  under  a  certain  yearly 
rent,  to  wit,  the  yearly  rent  qfl2l^  payable  half-yearly, 
and  avowed  in  the  first  avowry  for  one  year  and  a  half's 
rent;  in  the  second,  for  half  a  year;  and  in  the  third, 
for  96/.  10;.  10£^,  parcel  of  one  year  and  a  half's  rent 
The  plaintiff  pleaded  in  bar  to  each  avowry :  first,  that 
h^  did  not  hold  and  enjoy  the  premises  in  which,  &c. 
at  and  under  the  yearly  rent  of  121^  payable^  as  in  the 
same  avowry  mentioned,  in  manner  and  form  as  in  the 
same  avowry  alleged;  and,  secondly,  that  nothing  of  Mr 
said  rent  in  the  same  avcmy  numtioned  was  in  arrear  to 
the  defendant :  upon  all  which  pleas  issue  was  joined. 
At  the  trial  before  Graham  B.,  at  the  last  assizes  for  the 
county  of  SifffbUc^  the  rent  was  proved  to  be  72/.  9s.  per 

annniDi 
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annum,  upon  which  the  plaintiff  contended  that  all  the  18 19* 
issues  ought  to  be  found  for  him  ;  for  if  the  rent  men- 
tioned in  the  avowries  was  negatived,  nothing  of  that 
rent  could  be  in  arrear.  The  learned  Judge  told 
the  jury  that  there  were  two  questions  for  them  to  con- 
sider, firsts  whether  the  plaintiff  held  at  7^1*  a  year; 
2dly,  whether  any  thing  was  due.  As  to  the  firsts  he 
said  that  the  plaintiff,  having  denied  that  he  ever 
held  at  72/.  a  year,  the  defendant  was  bound  by  her 
avowries  to  prove  that  tenure ;  and  that  where  a  land- 
lady undertook  to  prove  a  given  rent,  she  must  prove 
it  accurately,  as  laid.  As  to  the  second  point,  he  stated 
to  them  that  his  present  opinion  was,  that  they  ought, 
on  the  pleas  of  riens  in  arrear,  to  fine  what  rent  was 
due.  The  jury  found  the  rent  to  be  721.  95. ;  and  that 
36/.  4s.  6d.  was  due  for  half  a  yearns  rent.  The  asso- 
ciate being  at  a  loss  how  to  enter  the  verdict, 

Bayh/f  on  a  former  day,  moved  for  a  rule  nisi  to 
enter  the  verdict  for  the  plaintifi^  with  one  shilling 
damages  upon  the  three  pleas,  denying  the  holding  at 
the  rent  mentioned  in  ^he  avowries,  according  to  the 
legal  effect  of  the  finding  of  the  jury;  and  to  deliver  the 
postea  to  the  plaintiff;  and  also  to  enter  the  verdict  for 
the  plaintiff  upon  the  three  pleas  of  riens  in  arrear, 
according  to  the  legal  effect  of  the  finding  of  the  jury 
upon  the  whole  case. 

The  Court  said,  that  by  the  finding  of  the  jury  upon 
the  first  issueSf  the  second  became  wholly  immaterial ; 
and  that  the  proper  course  would  have  been  to  have 
discharged  the  jury  from  finding  any  verdict  at  all  upon 
them.    As,  however,  no  verdict  at  all  had  been  entered 

on 
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1819.  on  the  record,  they  said  they  bad  at  priesent  no  juris- 
diction ;  and  that  the  proper  mode  of  proceeding  would 
be  to  make  an  application  to  the  learned  Judge  who 
tried  the  cause  to  direct  in  what  way  the  verdict  should 
be  entered,  (a) 

An  application  to  the  same  effect  as  the  proposed  rule 
having  been  afterwards  made  before  Qraham  B., 

Storks  shewed  cause.  He  contended,  first,  that  the 
defendant  was  not  bound  to  prove  the  exact  rent  stated 
in  the  avowries,  in  which  it  was  laid  under  a  videlicet 
On  the  second  point,  he  urged,  that  the  defendant  was 
entitled  to  have  the  verdict  entered  in  his  favour  upon 
the  pleas  of  riens  in  arrear,  inasmuch  as  those  pleas 
admitted  the  tenure ;  and  the  only  questions  upon  them 
were,  whether  any  thing,  and  how  much,  was  due.  The 
jury,  therefore,  by  finding  36/.  4s»  6d.  for  half  a  year's  rent 
to  be  due^  had  found  for  the  defendant  upon  those  pleas. 

Baylffy  contra,  contended,  first,  that  the  amount  of  the 
yearly  rent  under  which  the  plaintiff*  was  stated  in  the 
avowries  to  have  held  was  material,  and  must  be  proved 
as  laid;  and,  secondly,  that  though  the  plea  of  riens 
in  arrear,  when  pleaded  alone  before  the  statute  1  Ann. 
c.  16.,  admitted  the  tenure,  yet,  since  that  act  whidi 
authorizes  the  pleading,  not  several  pleas,  but  several 
matters,  it  was  competent  to  the  plaintiff*,  both  to  deny 
that  he  held  under  the  rent  mentioned  in  the  avowries 
and  also  to  allege,  that  nothing  of  the  said  rent  in  the 
said  avowries  mentioned,  was  in  arrear ;  and,  therefore^ 
that  it  was  impossible,  whilst  both  pleas  stood,  that  he 
could  be  considered  as  having  admitted,  what  be  at  the 

(a)  We  have  been  favoured  bj  the  learned  oounael  with  a  note  of 
what  passed  on  the  argument  before  Mr.  Baron  Graham. 

same 
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same  time  denied,  as  he  had  a  right  to  do  by  the        181 9« 
statute.     It  would  be  attended  with  great  inconve- 
nience  and  waste  of  time  at  the  assizes,  where  the  first 
issue  which  disposed  of  the  cause  was  found  for  the 
plaintifi^  or  the  defendant,,  if  the  jury  were  afterwards 
required  to  go  on  and  try  other  points,  which,  by  their 
first  finding,  had  become  immaterial :  as  where  in  aa 
action  of  trespass,  for  breaking  and  entering  the  plain- 
tiff's close,  upon  a  plea  of  not  guilty,  and  a  right  of 
common,  or  a  right  of  way,  the  jury  found  that  the 
dose  was  not  the  plaintiff's,  it  would  be  absurd  to  go  on 
and  to  try  whether  the  defendant  had  a  right  of  common, 
or  a  right  of  way  upon  it,  which  would  occupy  many 
hours.     So  here,  to  require  the  jury,  after  they  had 
found  that  no  such  rent  as  is  mentioned  in  the  avowries 
ever  existed,  to  find  that  so  much  of  the  very  same 
rent  was  due  and  in  arrear,  would  be  calUng  upon 
them  to  stultify  themselves.    The  finding  of  the  juiy 
upon  these  latter  pleas  was  wrong  in  every  way,  for 
they  had  found  not  that  36/.,  which  is  half  a  year  of  the 
rent  mentioned  in  the  avowries,  but  that  36/.  As.  Bd.  for 
half  a  year's  rent,  which  is  another  and  different  rent^ 
was  in  arrear,  which  was  in  effect  a  finding  for  the 
plaintiff;  if  then  the  defendant  was  entitled  to  a  verdict 
upon  such  a  finding  as  this,  it  would  follow  that  she 
might,  under  the  statute  17  Car.  2.  c.  7.,  have  proved 
the  value  of  the  goods  distrained,  and  have  had  exe- 
cution against  the  plainUff,  tiiough  the  cause  was  detet* 
mined  in  his  favour  for  rent  she  had  never  avowed  for^ 
and  which  was  never  in  question  upon  the  pleadings, 

G&AHAM  B.  upon  the  first  point  said,  that  he  re- 
tained the  opinion  he  hod  expressed  at  the  trial,  that 
Vol.  II.  O  o  the 
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the  exact  iimount  of  the  rent  must  be  proved,  and  cited 
Bristol  V.  Wright  (a)j  where,  though  it  was  not  neces- 
sary for  the  plaintiiF  to  state  the  particulars  of  the 
demise^  yet,  having  stated  them,  the  Court  held,  that  he 
was  bound  to  prove  them  exactly  as  laid.  Upon  the 
second  finding,  he  said,  he  thought  that  the  finding  was 
substantially  in  favour  of  the  plaintifi*  upon  the  last 
pleas  also,  and  accordingly  directed  the  verdict  to  be 
entered  for  the  plaintiff  upon  all  the  issues. 

(a)  2)o«^  66S. 


ifay  lOth. 

Itisft|(Ood 
custom  in* 
manor  that  the 
■tewaidorhts 
deputy  should 
have  the  sole 
ri^t  of  pre- 
paring  aU  the 
■ttirenden  of 
oopjhold  tene* 
ments  within 
tiie  manor. 


The  King  against  Flztcher  Rigge,  Esq. 

Ip  ALDERSON  moved  for  a  mandamus  to  be  di- 
rected to  the  defendant,  as  learned  steward  of 
Ihe  manor  of  Osmotherb/y  in  the  North  Riding  of  the 
county  of  Yorky  commanding  him  to  receive  and  examine 
a  surrender  of  a  copyhold  tenement  within  that  manor. 
The  defendant  had,  on  application,  refused  to  receive  it, 
on  the  sole  ground,  that  the  surrender  had  not  been 
{)repared  by  the  deputy-steward  of  the  manor  (there 
being  a  custom  to  that  effect),  but  by  the  attorney  for  the 
parties.  All  the  requisite  fees,  &c.  had  been  tendered. 
It  VfdA  now  contended,  that  this  was  a  bad  custom, 
being  in  restraint  of  common  right.  Every  one  has  a 
right  to  choose  such  legal  adviser  as  he  may  think 
proper,  and  in  whom  he  may  have  confidence.  And, 
supposing  that  the  deputy-steward  was,  as  he  might  be, 
incompetent  to  the  ofiicc,  it  would  be  hard  to  prohibit 
the  copyholders  from  other  assistance.  The  nearest 
euseis  to  this,  are  those  of  the  mill  and  bakehouse,  in 

which 
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which  it  has  been  held  not  to  be  a  bad  custom,  that  all  ldi9. 
the  copyholders  should  grind  at  the  lord's  milli  and 
bake  at  his  bakehouse.  But  the  ground  for  this  is  said 
in  1  Bolle,  559.  pL  40.,  to  be  that  possibly  there  was  an 
express  agreement  to  that  effect  between  the  lord  and  his 
tenants  on  the  erection  of  the  mill  or  bakdiouse  at  the 
expense  of  the  lord.  No  similar  ground  cim  be  laid 
for  the  origin  of  this  custom,  which  is  therefore  bad, 
as  not  having  had  a  reasonable  commencement*  Cam, 
Dig.  Copyhold,  S.  10. 

Per  Cutiam.  In  former  times  the  tenant  would  have 
come  into  court,  and  verbaUy  surrendered  to  the 
steward,  who  would  then  have  recorded  the  surrender, 
and  given  to  him  a  copy  of  it.  The  tenant  can  only 
alien  his  property  by  custom,  and  by  custom  there  may 
be  this  qualification  of  his  right  to  alien,  that  the  sur- 
render be  prepared  by  the  steward  or  his  deputy;  and 
the  custom  is  advantageous  to  the  tenant,  for  the 
steward  is  bound  to  prepare  the  surrender  for  a  fixed 
fee,  and  is  likely  to  be  better  acquainted  with  the  dif* 
ferent  eustomary  tenements  than  any  stranger  can  be. 

Rule  refused. 

Ibons  against  Smallpiece.  u^iL 

T^ROVER  to/t  two  colts.     Ple%  not  guilty.     The  ATobidgift 
defendant  was  the  exeoutrisc  and  residuary  legate^  without  actaa. 
of  the    pkintiff's  father,  and  the  pkintiff  chumed  ^^'^ 
the  colts,  under  a  verbal  gift  made  to  him  by  the  testa-  ^S^^^^      ^ 
tor  twelve  months  before  his  death.    The  colts,  how^  /*^^^  T"^  ^ 
ever,  continued  td  remain  In  possession  of  the  father    **^f/ 
until  his  death*    It  appeared,  further,  that  about  six 
months  before  the  father's  death,  the  son  having  been 
O  o  2  to 
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hay  for  the  colts,  and  finding  the  price  of  that  artide 
against  Very  high,  mentioned  the  circumstance  to  his  father; 
and  that  the  latter  agreed  to  furnish  for  the  colts  any 
hay  they  might  want  at  a  stipulated  price,  to  be  pud  by 
the  son.  None,  however,  was  furnished  to  them  tilV 
withm  three  or  four  days  before  the  testator's  death. 
Upon  these  facts,  Abbott  C.  J.  was  of  opinion,  that  the 
possession  of  the  colts  never  having  been  delivered  to 
the  plaihtiff,  the  property  therein  had  not  vested  in  him 
by  the  gift;  but  that  it  continued  in  the  testator  at  the 
time  of  his  death,  and  consequently  that  it  passed  to 
his  executrix  under  the  will ;  and  the  plaintiff  was  there- 
fore nonsuited. 

Gumey  now  moved  to  set  aside  this  nonsuit.  By  the 
gift,  the  property  of  the  colts  passed  to  the  son  without 
any  actual  delivery. ,  In  Wortes  v.  Clifton  (a),  it  is  laid 
down  by  Coke  C.  J.,  that,  by  the  civil  law,  a  gift  of 
goods  is  not  good  without  delivery;  but,  in  out  law,  it 
is  otherwise ;  and  this  is  recognized  m  SkephercCs 
Touchstoney  tit  Gift^  226*  Here,  too,  from  the  time  of 
the  contract  by  the  father  to  furnish  hay  for  the  colts 
at  the  son's  expense,  the  father  became  a  mere  bailee, 
and  his  possession  was  the  possession  of  the  son ;  and  an 
action  might  now  be  maintained  by  the  defendant, 
in  her  character  of  executrix,  upon  that  contract,  for  the 
price  of  the  hay  actually  provided. 

Abbott  C.  J.  I  am  of  opinion,  that  by  the  law  of 
England^  in  order  to  transfer  property  by  gift  there 
must  either  be  a  deed  or  instrument  of  gift,'  or  there 
must  be  an  actual  delivery  of  the  thing  to  the  donee. 

(a)  BoU,  Rep,  61. 

Hens 
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Here  the  gift  is  merely  verbal,  and  differs  from  a  donatio  1819* 
mortis  causfi  only  in  this  respect,  that  the  latter  is  sub- 
ject to  a  condition,  that  if  the  donor  live  the  thing  shall 
be  restored  to  him.  Now,  it  is  a  well  established  rule  ^^"•'"*^ 
of  law,  that  a  donatio  mortis  causfi  does  not  transfer 
the  property  without  an  actual  delivery.  The  posses- 
sion must  be  transferred,  in  point  of  fact;  and  the  late 
case  oiBunn  v.  Markham  (a),  where  all  the  former  au- 
thorities were  considered,  is  a  tery  strong  authority 
upon  that  subject.  There  Sir  6.  Clifton  had  written 
upon  the  parcels  containing  the  property  the  names  of 
the  parties  for  whom  they  were  intended,  and  had  re- 
quested his  natural  son  to  see  the  property  delivered  to 
the  donees.  It  was  therefore  manifestly  his  intention 
that  the  property  should  pass  to  the  donees ;  yet,  as 
there  was  no  actual  delivery,  the  Court  of  Common 
Pleas  held  that  it  was  not  a  valid  gift.  I  cannot  dis- 
tinguish that  case  from  the  present,  and  therefore' 
think  that  this  property  in  the  colts  did  not  pass  to  the 
son  by  the  verbal  gift:  and  I  cannot  agree  that  the  son 
can  be  charged  with  the  hay  which  was  provided  for 
these  colts  three  or  four  days  before  the  father's  death ; 
for  I  cannot  think  that  that  tardy  supply  can  be  referred 
to  the  contract  'which  was 'made  so  many  months 
before. 

HoLBOTD  J.  (6)  I  am  also  of  the  same  opinion.  In 
order  to  change  the  property  by  a  gift  of  jthb  descrip- 
tion, there  must  be  a  change  of  possession  :  here 
there  has  been  no  change  of  possession.  If,  indeed, 
it  could  be  made  out  that  the  son  was  chargeable  for  the 
hay  provided  for  the  colts,  then  the  possession  of  the 

(a)  S  Mahk.  552.  (6)  Ba^  J.  WM  in  the  Boil  Court. 

O  o  S  father 
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father  might  be  considered  as  the  poMessbii  of  the 
son.  Here^  however,  no  hay  is  delivered  duripg along 
interval  fh>ni  the  time  of  tlie  contract,  uBtil  within  k 
£bw  days  of  the  father's  death  $  and  I  cannot  think  that 
the  hay  so  delivered  is  to  be  considered  as  delivered  in 
execution  of  that  contract  made  so  long  b^Mre,  and 
consequently  the  son  is  not  chargeable  for  the  price  of  it 

Best  J.  concurred. 

Abbotf  C.  J.    The  dictum  of  Lord  Coke  in  the  case 

cited  must  be  understood  to  apply  to  a  deed  of  gift ;  (at 

a  party  cannot  avoid  his  own  voluntaiy  deed,  although 

he  may  his  own  voluntary  promise. 

Rokreftued* 


^^ih.        Tyrwhitt  against  Wynne,  Bart,  and  Another. 

2^P^  T^^^^^®*  ^^'  entering  the  pkintiff's  doae^  and 
down  a  wall,  breaking  down  a  wall.      Plea*  that  the  place  in 

the  isiae  was,  ®  ^ 

whether  certain  which,  Scc  was  the  soU  ai|d  frediold  of  the  defendant, 

waBthesoUand  Sir  JK  W*  Wynne^  upon  which  issue  was  joined.    At 

lord  of  the  m^  the  trial  at  the  last  summer  assizes  for  the  county  of 

^•pSn'^taa  ^^^  ^^'^^^  Gatrom  a,  the  questiorf  was,  wheth«-  the 

oidtied  to  a  plaintiff,  who  was  the  recent  purchaser  of  a  farm  called 

TiiffA  of  com- 

mon,  or  the  soil  EUien  NatUir^  which  consisted  of  about  sixty  acres  of 

the  plaintiff:       arable  land,  was  also  entitled  to  the  soil  of  abl>ut  1000 

ctf  mineralft&c!  ^^^^  o^  mountain  land^   part  of  which  was  the  locus  in 

£rd  te^oSiCT  ^     quo,  or  only  to  a  right  of  common  thereon.    The  plidn* 

perfona  in  other 

parts  oftheun- 

indoaed  waste  land  we»  not  reoeiTiliie  in  evidence,  unless  it  was  first  shewn  that  die 

locus  in  quo  formed  part  of  one  entire  waste,  to  which  those  leases  were  applicable. 

Held,  also,  tbaft  the  effect  of  sudi  leases,  if  receired,  would  only^  be  to  prove  that  the 
Uod  wai  entided  to  the  minerals  under  the  locoi  in  9101  and  not  to  the  fui&ce. 

tiff 
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titf  produced  so  documentary  evidence  or  title  deeds;  ISld, 
but  rested  his  qBse  on  the  proof  of  various  acts  of 
ownership  on  the  pkce  in  question  by  the  owners  of 
Blaen  Nantir  farm  for  sixty  years,  by  feeding  sheep  ex- 
clusively thereon,  cutting  trees,  turf^  and  fern,  and 
granting  leave  to  other  persons  to  do  so*  The  defend- 
ant, Sir  W.  W*  Wynn€f  claimed  the  soil  and  fredbold  of 
this  land  as  lord  of  the  manor,  and  proved  difierent  acts 
of  enjoyment  by  shooting  repeatedly  by  himself  and 
game^ke^er,  without  interruption,  on  the  premises 
in  question,  and  also  by  collecting  and  taking  estnqrsy 
and  forbidding  the  burning  of  the  gorse  growing  there- 
on; and  then  gave  in  evidence  a  grant  dated  29th 
Aprils  9  Joe.  1.,  from  the  crown  to  Edward  Lord 
Wooitortj  <<  of  all  the  house  and  site  of  the  late  monastery 
of  Falle  CruciSj  various  closes  of  land^  the  manor  of 
Langmest^  in  the  lordship  of  Yale  and  the  manor  of 
Wrexham^  and  all  the  wastes,  &c  thereto  belonging.'^ 
They  then  (having  ^ven  due  notice  to  the  plain- 
ti£P)  called  on  the  plaintiff  to  produce  a  grant  from 
Lord  Woottan  of  the  premises  of  Blaen  Nantir :  on 
which  the  plaintiff  produced  a  parchment  without  sfg^ 
natures  or  seals.  This  the  defendant  proposed  to  read 
as  a  deed,  or  ai  least  as  evidence  of  one,  which  the 
learned  Judge  would  not  permit.  He,  however,  upon 
the  authority  of  2Zo^,  d.  Brune^  y.Raidins  (a),  received 
it  in  evidence  as  a  document  coming  out  of  the  hands  of 
the  opposite  party.  It  was  dated  29th  November^  1614, 
and  was  from  Lord  Wootton  toEdwards^  of  two  tenements, 
one  of  which  consisted  of  sixty-one  and  a  half  acres,  or 
thereabouts,   in  various  closes  there  named,  together 

(a)  7£<iJ*,S79. 

O  o  4  with 
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1819.  with  all  commons  of  pasture  and  of  turbary  <m  the 
mountain,  and  all  other  the  waste  lands  belonging  to 
the  abbey  of  Voile  CruciSf  reserving  to  the  grantor  all 
mines  and  minerals  and  dmber  treest  togedicr  with  a 
right  to.  cut  turves  and  a  rent  heriot  and  a  relief  faeriot, 
and  a  fine  on  alienation,  with  a  clause  of  distress  if  hot 
paid :  a  fee-&nn  rent  of  41.  ISs.  A^cU  was  also  reserved 
jointly  for  the  two  tenements  granted.  They  then 
gave  in  evidence  a  grant  dated  September  4. 1686,  from 
Bickard  Edwards^  John  Ap  Thomas^  and  WUUam  his 
son,  to  WUUam  WUliams^  Esq.  of  amessuage  and  land  in 
NarUir  in  fee;  and  proved  farther,  that  from  the  year 
1712  down  to  the  present  time,  two  difierent  fee>&rm 
rents,  of  2U  Ss.  8d.  each,  appeared  in  the  steward's 
accounts  belonging  to  the  family  of  Wynnej  one  as  being 
received  from  the  owner  of  ^aen  Nantir  farm,«and 
the  other  from  another  farm  called  Blaen  Cwm,  both 
m  the  parish  oi  Nantir  J  It  appeared  that  Sir  W.  W. 
Wynne\nA  the  representative  both  of  Lord  JVootton  and 
JFilUam  WitUams^  Esq.  They  then  proposed  to  read, 
in  evidence,  counterparts  of  leases  granted  to  difierent 
persons  not  connected  with  the  plaintiff,  of  minerals  in 
other  parts  of  the  waste  of  the  manor,  bnt  not  in  the 
place  in  question.  The  learned  Judge  rgected  theses 
and  told  the  jury  that  the  parchment  dated  1614,  whidi 
had  been  read  in  evidence^  was  not  entitled,  under  the 
curcumstances  of  the  case,  to  much  weight,  and  was  not  to 
be  c>)nsidered  by  them  as  any  evidence  of  a  deed  of  that 
tenor;  and  the  jury  thereupon  found  a  verdict  for  the 
plaintiff! 

Peake^  in  last  Michaelmas  term,  obtained  a  rule  nisi 
for  a  new  trial  on  two  grounds:  first,  that  the  Judge 
had  not  given  fiiU  effect  to  the  grant  of  16U;    and 

8ec<mdly, 


IN  THS  FiFIT-NlNTH  YXAE  07  GEORGE  III.  557 

leoondly,  that  he  had  improperly  rejected  the  evidence        1819. 
of  the  leases  of  the  minerals.    And  now 


Jervis  and  Campbell  shewed  cause.  The  docmnent 
could  not  be  considered  as  a  deed»  and  the  learned 
Judge  did  receive  it  in  the  only  way  in  which  it 
could  be  evidence^  viz.  as  a  document  coming  out  of 
the  plaintiff's  hands.  And  all  the  weight  which  was 
proper  to  be  given  to  it  was  given;  for  the  acts  of  en- 
joyment proved  were  wholly  inconsistent  with  that 
deed,  and  were  quite  sufficient  to  outweigh  it  altogether. 
As  to  the  rejection  of  the  leasee  it  is  to  be  observed 
that  the  question  was.  not,  what  rights  the  defendant 
had  upon  the  wastes  of  this  manor,  but,  whether  the 
locus  in  quo  was  or  was  not  parcel  of  those  wastes. 
Now,  how  could  acts  of  ownership  on  the  other  parts 
of  those  wa8te3  prove  that  the  locus  in  quo  was  part  of 
them  ?  Besides,  if  they  had  been  received,  they  could 
have  been  of  no  importance  to  the  verdict. 

Peake,  W*  E.  TauntoUj  and  Temple^  in  support  of 
the  rule.  Sufficient  weight  was  not  given  to  the  deed 
produced.  The  Judge  told  the  jury  that  it  was  entitled 
to  no  weight;  but  as  coming  out  of  the  hands  of  the 
opposite  party,  it  ought  to  have  been  left  to  the  jury 
to  decide  upon  its  effects.  Doe,  d.  Johnson^  v.  The 
JBarlrf Pembroke  (a),  is  a  strong  case  to  shew  the  effect 
'  given  to  a  paper  found  in  the  possession  of  a  party 
interested.  The  quantity  of  land  in  that  deed  almost 
exactly  tallies  with  the  plaintiff's  farm ;  and  th^  pay- 
ment of  2/.  68.  Bd.  by  him  to  the  defendant  is  a  strong 

(a)  II £(Ui,SOi.  ^ 

cor- 
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1819«  cqrroboratipg  circumstance;  for  the  deed  of  1686 
shews  that  one  of  the  two  tenements  mentioned  in  that 
of  1614  was  transferred  to  William  Williams^  Esq.,  and 
of  course  the  annual  rent  of  AL  13^.  4d.  then  became 
divided,  which  exactly  accords  with  the  evidence  of  the 
difierent  stewards'  accounts.  Then,  if  it  be  admitted 
that  this  deed  applies  to  the  land,  it  appears  to' have 
been  ft  grant  only  of  a  right  of  common,  which  explains 
tlie  different  acts  of  enjoyment  on  the  part  of  the  plain- 
tiff. On  t)ie  second  point,  they  contended,  on  the 
authority  of  the  cases  oi  Barry  v.  Bebbington{a\  and 
Stanley  v.  White  (6),  that  the  leases  ought  to  have  been 
received  in  evidence.  The  ground  of  rejection  on  the 
tri^  was,  that  the  plaintiff  was  not  party  to  them ;  but 
that  is  immaterial,  Clarkson  v.  Woodhouse  (c),  Sogers  v* 
JUen.  (d)  They  relied,  also^  on  the  acts  of  ownership 
exercised  by  the  defendant  ff^nef  as  laying  a  found- 
ation for  the  admission  of  the  documentary  evidence  i^ 
question. 

Abbott  C.  J.  The  Court  have  listened  attentively 
to  the  argument  in  support  of  this  rule,  because  it  is  a 
question  said  to  be  of  importance  in  that  part  of  the 
country  where  it  arises ;  but  after  the  fullest  consider- 
ation, I  am  of  opinion  that  no  new  trial  should,  in  this 
case,  be  granted^  One  ground  on  which  this  cause  has 
been  argued  is,  that  the  learned  Judge  rejected  certain 
leases  of  minerals  iq  other  parts  of  the  wastes  of  this 
manor.  Now,  even  supposing  that  in  strictness  these 
were  receivable  in  evidence,  still  that  alone  will  not  be  - 
sufficient;    for  it  must  be  fiirther  shewn  and  snb* 

(a)  4  T.  R.  514.  (6)  14  £att,  532. 

(0  5  r.  JB.  412.  (rf)  1  Campb.  309. 

stantiatedy 
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stontiated)  that  if  they  had  been  received,  they  would        18I9. 
hatre  led  to  a  probable  conclusion  in  favour  of  the 
defendant  $  but  I  am  clearly  of  opinion  they  would  not, 
aind  that  the  rejection  was  not  of  any  importance  as  to 
the  result  of  the  verdict.     No  new  trial,  therefore, 
ought  to  be  granted  on  this  ground.    Then,  it  is  said 
that  the  learned  Judge  did  not  give  full  ejBect  to  the 
deed  which  was  produced  and  read,  and  that  he  told  the 
jury  that  they  ought  not  to  place  any  reliance  upon 
that  document.    I  cannot  say  that  he  was  wrong  in  that 
observation ;  for  even  supposing  it  to  be  a  deed,  which 
is  doubtfiil,  or  a  copy  of  a  deed,  still  it 'does  not  appear 
to  me  to  afford  any  sufficient  evidence  to  conflict  with 
that  given  for  the  plaintiff.    The  circumstances  do  not 
seem  to  me  sutecient  to  connect  this  deed  in  any  way 
with  die  t^aintiff's  land.    There  is,  indeed,  about  the 
same  quantity  of  acres ;  but  that  is  of  little  importance. 
Then  the  payment  of  the  sum  of  21.  6; .  8d.  is  relied  on, 
the  deed  having  specified  the  payment  for  two  tene- 
ments of  the  fee-farm  rent  of  4/.  135.  4d.     Supposing, 
however,  that  these  have  weight,  it  is  (x>  be  remembered 
that  there  are  other  circumstances  weighipg  on  the  op- 
posite side.     The  deed  reserves  the  timber  to  the  lord ; 
but  that  has  been  cut  by  the  plaintiff  and  his  predeces- 
sors.     There  is  also  a  heriot  and  fine  payable  on  the 
death  of  the  tenant ;  but  no  fine  or  heriot  have  ever- 
been  received.     Then,  the  grantee  was  to  have  right  of 
common  over  all  th&  commons,  a  right  which  the  tenant 
of  this  farm  has  never  enjoyed.    These  are  circum- 
stances shewing  that  the  plaintiff's  estate  is  not  either  of 
the  tenements  mentioned  in  this  deed ;  but  even  sup* 
posing    that    it  is,    the   deed  grants  certain   closes, 
tdgether  with  all  t(»nm(ms|  &c»     tt  may  be  doubtfttl 

whether 
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1819«  whether  by  this  word  ^^  commonB"  the  soil  and  freehold 
of  the  uninclosed  lands,  and  not  merely  a  right  of  com- 
mon thereoUf  did  not  pass.  The  facts  of  enjoyment 
proved  by  the  plaintiff  would  lead  to  such  a  conclusion, 
and  corroborate  this  idea.  Under  all  these  circum- 
stances, I  cannot  think  that  the  learned  Judge  was 
wrong  in  telling  the  jury  to  lay  very  little  stress  on  this 
document  On  the  second  ground,  therefore^  there  is 
no  reason  for  a  new  trial,  and  the  rule  must  accordingly 
be  discharged. 

Batley  J.  I  think,  upon  looking  at  the  whole  of 
this  case,  that  this  document  was  entitled  to  but  little 
weight.  It  does  not  appear  that  it  was  ever  executed, 
nor  that  there  was  any  original  deed.  Admitting,  how- 
ever, that  there  was  one^  it  does  not  seem  to  me  to  con- 
clude any  thing  upon  this  question.  The  plaintiff  claims 
sixty  acres  of  inclosed  and  1 000  acres  of  uninclosed  land. 
And,  upon  this  latter  district,  which  includes  the  locus  in 
quo^  the  plaintiff  alone  has  exercised  acts  of  ownership. 
For  those  given  in  evidence  by  the  defendant,  of  shoot- 
ing, and  appointing  a  gamdceeper,  Sec,  are  not  properly 
referable  to  a  right  of  soil.  Unless  the  deed  refi^  to 
other  lands,  or  receive  the  construction  last  mentioned 
by  my  Lord  Chief  Justice^  I  do  not  see  how  it  can  be 
consistent  with  the  rights  exercised  by  the  plaintiff.  He 
has  cut  trees,  and  the  deed,  a  copy  of  which  has  been 
in  the  defendant's  possession  during  all  the  time,  ex- 
pressly reserves  the  trees  out  of  the  grant.  Then  the 
lord  reserves  also  a  right  to  dig  turves,  which  has  only 
been  exercised  by  the  express  consent  of  the  plainti^ 
given  to  Sir  fV.  W.  Wynne^  on  his  application  for  that 
purpose.    Now  it  is  impossible  to  suppose,  that  if  there 

had 
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had  eidsted  the  right,  such  an  application  would  ever        1819. 
have  been  made.    Under  the  deed  there  is  reserved  a 
rent  heriot,  and  a  relief  heriot,  and  a  fine  on  alienation ; 
but  none  have  ever  been  demanded.    Then,  as  to  the 
fee-farm  rent,  it  is  said,  that  by  the  deed  of  1686,  one 
tenement  came  into  the  Wynne  family;  and  so  only 
2/.  Gs.  8d.  remained  payable  of  the  4/.  iSs.  4d.  reserved 
by  the  deed.   But  there  is  nothing  in  that  deed  which  at 
all  identifies  the  land  with  either  of  the  tenements  con- 
tained in  that  of  16H.     And  the  farm  included  in  the 
deed  of  1686  has  never  exercised  any  right  whatsoever 
on  this  moor.    I  think,  therefore,  that  in  the  observ- 
ations made  on  this  document,  the  learned  Judge  was 
right.     On  the  other  point,  also,  I  am  of  opinion,  that  . 
the  evidence  was,  in  this  case^  properly  rejected.  When 
once  it  has  been  established  that  the  locus  in  quo  is 
part  of  one  entire  district,  honor,  or  manor,  it  is  compe- 
tent to  give  in  evidence  acts  done  on  other  parts  of 
that  district,  honor,  or  mandr,  in  order  to  shew  a  right 
to  the  locus  in  quo.     But  here  that  preliminary  proof 
was  not  given.     Besides,  if  it  had,  proving  a  right  in 
other  parts  of  the  waste  to  the  minerals  would  not 
have  been  materiaL    The  only  inference  would  then 
have  been,  that  the  defendant  was  entitled  to  the  mi- 
nerals here  :  but  that  would  not  have  been  sufficient  to 
justify  the  present  trespass.     I  am  therefore  of  opinion 
that  there  should  not  be  a  new  trial. 

HoLROTD  J.  I  am  of  the  same  opinion*  The  leases 
were  properly  rejected  on  account  of  no  previous  proof 
being  given  that  the  locus  in  quo  was  part  of  a  larger 
district  tb  which  those  leases  applied ;  and  if  they  had 
been  received,  they  would  only  have  been  evidence  of 
th?  defendant's  right  to  the  minerals  under  the  locus  in 

cjuor 
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1319.        quo.    The  other  document  which  was  recdved  does 

not  appear  to  me  to  have  been  applicable  to  the- lands 

^avut        in  question ;  and  if  it  were^  the  usage  confirms  the  con- 
^^^^       struction  given  to  it  by  my  Lord  C.  J.    Upon  the 
wholes  I  think  there  is  no  ground  for  a  new  trial. 

Best  J.  concurred. 

Rule  dischai]ged. 

Tundtttf,    .  D£W,  £s<].  ogomst  Farsons,  Gent 

Jlfoy  11th. 

Whwes  sheriff  T\ECLARATlON  for  work  and  labour,  and  money 
right,  upon  8  counts.    Plea,  general  issue,  and  notice  of  set-oC 

^hkf  hi^e  The  action  was  brought  by  the  plaintiff  as  sheriff  of  the 
Sbo^*^  Ure^  county  of  Herefardy  to  recover  from  the  defendant  an 
feethMihcwaB  attorney  residing  in  a  neighbouring  county,  4s.  lA, 
Uw,  and  the  being  Ss.  Sd.  claimed  by  the  plaintiff^  as  the  fee  on  a 
paid  it  in  ig-  warrant  issued  by  him,  in  a  cause  in  which  the  defendant 
^rScld  was  attorney,  and  7i.  for  the  postage  of  a  letter.  He 
S^h?^^   defendant  claimed  to  set  off  either  the  whole  or  part  of 

excess  paid  tiff  ou  the  issuing  three  warrants  under  one  writ  agunst 

fee,  or  might  three  defendants.  The  clerk  paid  it,  on  its  being  claimed 

^uk  uedtmhy  by  the  plaintiff,  as  of  right,  for  the  warrHnts,  and  on 

^^^^^  mentioning  it  to  the  defendant,  the  latter  disapp«md 

thJ^A^A^ff  ^^  ^^  ^^  ^^^  *^^  ^^  ^^  ®^  imposition.  The  plaintiff 
was  not  entitled  claimed  a  fee  of  35.  6rf.  for  every  warrant  when  issued 

to  more  than  a , 

fee  of  four-        for  an  attorney  residing  out  of  his  county,  and  25.  6<L 
^rerywHirant     when    issued    for    an    attorney    residing  within    the 
issued  by  hun.    ^^y^ty ;  and  it  appeared  that  such  fees  had  for  many 
years  usually  been  paid   in  the  county  of  Hereford, 
If  he   was  entitled    only  to    2s.  €d.   On  each  war- 
rant, 
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rant,  -then  there  was  a  balance  of  one  penny  doe  18 19. 
to  him ;  if  he  was  entitled  to  less  than  that  sum,  -  then 
he  was  not  entitled  to  recover.  At  the  trial  before 
Hdroyd  3.  at  the  last  Summer  assizes  for  the  county  of, 
Hereford^  the  plaintiff  objected  that  this  was  a  payment 
made  with  a  fiiU  knowledge .  of  all  the  facts,  though 
under  a  misapprehension  as  to  his  I^al  liability,  and 
therefore  that  it  could  not  be  recovered  bade,  and  conse- 
quently was  not  the  subject  of  set-off.  The  learned 
Judge  admitted  the  evidence^  and  was  of  opinion  that 
the  plaintiff  was  entitled  to  charge  only  4d.  for  each 
warrant,  and  the  balance  of  the  account  being  then 
against  the  plaintiff,  he  was  nonsuited.  A  rule  nisi 
having  been  obtained  in  last  Michaelmas  term  for  set- 
ting aside  this  nonsuit. 

Cross  now  shewed  cause.  '  The  defendant  is  clearly 
entitled  to  set  off  a  sum  of  money  which  was  wrongfully 
exacted  from  him  under  a  claim  of  right.  It  is  against 
good  conscience  that  the  plaintiff  should  retain  it,  and 
money  had  and  received  will,  therefore,  lie  against  him 
to  recover  it  back.  Bize  v.  Dickason  (a),  Astley  v. 
Reynolds  (i),  Jons  v.  Perchard  {c\  Longdill  v.  Jones  (rf), 
are  authorities  in  point,  and  if  so,  it  may  be  claimed 
by  way  of  set-off  in  this  action.  The  sheriff  at  com- 
mon law  was  not  entitled  to  make  any  charge  to  the 
suitors  for  executing  the  process  of  the  Court.  He  is 
bound  by  law  to,  execute  the  process  of  the  Court.  He 
is  an  officer  of  the  Court  for  that  purpose ;  to  refuse  to 
execute  the  process  is  an  indictable  offence,  and  he 
may  be  compelled  by  attachment,  DaUon^  Sheriff,  202. 
Hescotf%  case,  (a)     At  common  law,   therefore,   the 


(a)  1  r.  R.  285. 

(6)      Str.  915. 

(c)  2JEsp.S(y7. 

(<<)  XStarkU^ZAS. 

(«)     Salk,Z30. 

sheriff 
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1819.  sheriff  has  no  claim  which  he  can  enforce  by  action. 
By  the  statute  Westminster  I.e.  26.,  which  Lord  Cok 
says  was  made  in  affirmance  of  the  common  law,  it  is 
expressly  enacted,  <<  that  no  sheriff  shall  take  asiy  reward 
^  to  do  his  office^  but  shall  be  paid  of  that  which  tb^ 
hold  of  the  king,  and  he  that  so  doth  shall  yield  twice 
as  much^  and  be  punished  at  the  king^s  pleasure." 
Lord  Coket  in  commenting  on  this  statute  (a),  says  at 
this  day  they  can  take  no  more  for  doing  their  c&ce 
than  has  been  since  this  act  allowed  to  them  by  an- 
thority  of  parliament  Walden  ▼•  Vessetf  (6),  Wooi- 
gate  V.  KnaichbuU  (c),  and  the  judgment  of  Lord  jESbh 
borough  C.  J.  in  Graham  ▼•  Grylls  {d)f  are  authorities 
to  shew  that  at  common  law  the  sheriff  could  not  take 
any  fees  for  executing  his  office.  The  right,  therefor^ 
if  it  exist  at  all,  must  be  by  statute.  The  first  and  raly 
statute  upon  the  subject  of  warrants,  is  the  23  Hen.  6. 
c.  9. ;  it  enacts  that  the  sheriff  shall  take  no  more  than 
Ad.  for  the  making  of  any  warrant  or  precept ;  the 
word  warrant  being  coupled  with  precept  must  meis 
this  species  of  warrant :  but  if  this  be  not  a  warrant 
within  the  meaning  of  that  act,  the  plaintiff  is  entitled 
to  no  fee  whatever.  If  it  be  within  the  act,  then  be 
can  only  daim  Ad.  for  each  warrant,  and  if  so^  he  has 
been  overpaid. 

W.  E.  Taunton.  The  defendant  is  not  entitled  to  set 
off  in  this  action  this  sum  of  money  which  he  was  not 
compellable  to  pay,  but  which,  with  a  fiill  knowledge  of 
all  the  facts,  though  under  a  mistake  as  to  the  law, 
he  actually  paid  to  a  person  claiming  as  of  right ;  and 

(a)  2  Inst.  3ia  (6)  Laick.  15. 

(c)  S  T.  B.  15S.  (rf)  9M.iS,  2d7. 

Brisbane 
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Bridfane  v.  Dacres  {a),  is  an  authority  upon  this  point.        ISld. 
Secondly,  this  is  not  claimed  as  a  fee,  but  a  compens-  •• 

ation  for  work  and  labour.  It,i8  physically  impossible  agaum 
for  the  sheriff  to  execute  in  person  all  the  duties  of  his  ^^^^** 
oflSce;  it  becomes  a  matter  of  necessity,  therefore,  to 
employ  others  in  his  aid,  and  such  persons  must  be 
remunerated  for  their  labour;  and  it  is  most  reasonable 
that  the  sheriff  should  be  allowed  to  receive  a  com- 
pensation froip  suitors  for  doing  that  which  it  is  im- 
possible for  one  person  to  perform.  The  statute  of 
23  Heju  6.  applies  to  the  case  of  defendants  and  not  of 
ldainti0B.  For  that  statute  enacts,  that  the  sheriff,  8ec. 
shall  let  out  of  prison  all  persons  by  them  arrested  or 
being  in  their  custody,  under  any  bill  or  warrant,  8ec., 
flnd  then  the  same  clause  goes  on  to  say,  that  the  sheriff 
ahaU  take  no  more  fee  than  four-pence  for  eveiy  war- 
rant. It  Implies,  therefore^  to  fees  claimed  of  defend- 
ants arrested  and  in  his  custody,  and  not  to  fees 
claimed  of  j^intifi.  And  he  cited  {b)  Fuller  y«  Prai^ 
and  Cnmell  y»  Hoghtcn  {c\  to  shew,  that  tnis  was  ge- 
nerally understood  to  be  the  meaning  of  the  act.  And 
fiartm  v.  Slade  [d\  is  an  authority  expressly  in  point 
to  shewy  that  at  this  day,  the  fees  of  the  sherifis  are  not 
to  be  regulated  by  the  stat.  Hen.  6.  Besides,  it  has 
been  the  invariable  practice  to  allow  as  costs  between 
parties  in  the  suit^  reasonable  fees,  paid  to  the  sheriff 
upon  all  warrants.    Boldero  v.  Mosse.  {e) 

,  ABBon  C.  J.  This  question  comes  before  the  Court 
in^a  different  shape  from  those  which  existed  in  the 
cited.    For  tibis  is  in  substance  like  an  action  by 


(a)  5  Taum.  143.  {h)  7  T.  R.  109.  (c)  6  T.  R.  5S5. 

{d  )  8  New  Bep.  59.  (*)  5  T.  M.  417. 

Vcu  n.  P  p  the 
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]819.  the  sheriff  to  recover  his  fees;  and  in  that  case,  beinuflt 
by  law  make  out  his  title  to  them;  and  if  he  does  not 
do  80|  the  defendant  will  be  entitled  to  set  off  the  sum 
which  has  been  overpaid.  We  do  not  feel  ourselves  at 
liberty  to  say  that  the  usage  which  is  stated  to  have 
prevailed  is  sufficient  to  have  repealed  an  act  of  parlia- 
ment. At  the  common  law,  the  sheriff  was  not  en- 
titled to  make  any  charge  for  executing  a  writ,  and 
therefore,  if  he  has  any  claim,  it  must  be  under  the 
provisions  of  some  statute.  That  brings  us  to  the  con- 
sideration of  the  statute  23  Hen.  6.  c.  9. ;  and  the  ques- 
tion is,  whether  the  word  warrant,  there  used,  in  respect 
of  which  the  sum  o(4d.  only  is  to  be  paid,  means  such  a 
warrant  as  that  for  which  thecharge  which  is  the  subject 
of  the  present  action  is  made.  And  it  seems  to  me  that 
it  does,  and  that  the  sheriff  was  only  entitled  to 
make  the  charge  of  4d.  for  each  of  these  warrants. 
But  if  this  were  not  so,  it  will  not  materially  affect  our 
judgment  on  the  present  occasion.  For  if  this  case  be 
not  within  the  23  Hen.  6.  c.  9.,  the  sheriff  would  not 
be  entitled  to  any  thing.  The  charge  in  this  case  may 
be  reasonable,  but  it  is  contrary  to  law,  and  cannot, 
therefore,  be  allowed.  The  consequence  is,  that  this 
rule  must  be  discharged. 

HoLROYD  J.  (a)  I  am  of  the  same  opinion^  that 
this  nonsuit  must  stand.  If  the  defendant  has  paid 
more  money  than  the  sheriff  is  allowed  by  law  to  de- 
mand as  his  fee,  the  sheriff  cannot  retain  that  sni^ 
plus,  and  must  (if  required  so  to  do)  return  it  to  the 

(a)  ^^^  J.  had  left  the  Court. 

.   defoid- 
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defendant.     It  follows,  therefore^  that  the  defendant         1819. 
has  a  right  of  set-oflF  on  the  present  occasion.     Now  - 

the  sheriff  is  not  entitled  to  any  fees,  except  those         ngainst 
given  to  him  by  some  act  of  pariiament;'and  the  only 
act  within  which  these  warrants  seem  to  be  included^is 
the  23  Hen.  (>.  5.  9.      By  that  act,  the  sheriff  is  em- 
powered to  take  only  4d.  for  each  warrant.    If  so,  unless 
some  other  act  of  parliament  can  be  found  to  authorize 
a  larger  payment,  the  sheriff  can  make  no  further  claim,, 
for  no  usage  can  prevail  against  a  positive  enactment  of 
the  legislature.     It  is  said,  that  larger  sums  than  those 
mentioned  in  the  23  Hen.  6.  have  been  allowed  in 
different   cases.       But  there  is  not  any  case  which 
shews    that   those   soms   have  been  allowed   upon  a 
claim  made  by   the  sheriff  or  his  bailiff;    and  per- 
haps those  cases  can  be  explained  thus.     The  plain- 
tiff may  desire  a  special  bailiff  to  be  named  for  the 
purpose  of  executing  the  writ,  and  for  that  he  may 
be  liable  to  pay  a  reasonable  sum  to  the  sheriff^  and 
that  sum   may  have    been    allowed    to  him   on   his 
taxation   of  costs,    as   being  an   expence  reasonably 
incurred  by  him  in  the  course  of  a  cause.    In  that  way, 
perhaps,  the  allowance  of   one  guinea,   levy  money, 
mentioned  in  some  of  the  cases,  may  be  supported. 
But  this  case  is  very  distinguishable,  and  seems  to  me 
to  fiJl  within  the  very  words  of  the  statute. 

Best  J.  Where  the  sheriff  makes  a  claim  for  fees 
he  is  to  be  strictly  confined  to  the  limits  allowed  by  the 
law;  but  a  party  who  has  actually  paid  the  fees  claimed 
in  the  course  of  a  cause,  may  be  in  a  very  different 
situation  from  the  sheriff  who  has  claimed  them,  and 
may  have  such  allowed  to  him  in  'taxation  of  costs,  as 
he  may  reasonably  be  expected  to  pay.'  No  act  of 
Vp  2  parlia- 
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1819.  pfurliament  wthorise*  the  fees  claimed  in  this  case ;  and 
it  iff  quite  clear^  at  common  law,  that  the  sheriff  is  en- 
titled to  no  compensation.  Besides,  if  independently  of 
any  act  of  parliament,  it  were  competent  for  him  to 
establish  a  claim  by  usage,  still  no  sufficient  usage  has 
been  proved  to  exist  in  this  case ;  for  that  whidi  is 
stated  to  exist  is  quite  absurd,  being  35.  6d*  for  each 
warrant,  if  the  attorney  resides  within  the  county,  «id 
2f .  6J.  if  he  resides  out  of  it.  li^  however,  it  had  been 
a  reasonable  usage,  it  could  not  have  been  set  up  against 
an  act  of  parliament.  The  case  stands  thus:  if  it  be 
within  the  stat  23  Hen.  6.  the  sheriff  is  entitled  to  4d  s 
if  it  be  not,  he  is  entitled  to  nothing.  Then,  as  ttf  the 
question  of  set-off,  I  am  clearly  of  opinion  that  the 
defendant  is  entitled  to  set  off  what  he  has  overpaid  to 
the  sheriff;  for  this  is  not  like  Brisbane  y.  DaereSf  the 
case  of  a  voluntary  payment.  In  that  case,  both  parties 
were  equally  cognizant  of  the  situation  in  which  they 
stood ;  but  here  that  was  not  the  case.  Upon  the 
wholes  I  think  the  nonsuit  was  right,  and  that  this  rule 
must  be  disdiaiged. 

Rule  discharged. 


{^» .  Saksom  and  Others  against  Goodz. 

tm^L^  PULLER  had  obtained  a  nik  nin  io  this  caoM^ 

*"j»^^  for  setting  aside  a  warrant  of  attorney,  and  the 

omitting  to  judgment  and  execution  thereon,  on  the  cronnd  that 

ierauiceacol-  the  defeazauce  only  stated  the  sum  secured  by  the 

^S^^Z^  j«dgDient,  without  noticing  collateral   securities.     It 
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appeared,  upon  the  affidavits,  that  in  January^  1818,  the  1819. 
defendant  had  given  his  promissory  note  to  the  plain-  — — 
tiffs  for  the  amount  of  3093/.,  in  payment  of  goods.  egahut 
which  he  had  purchased.  A  meeting  afterwards  took 
place  between  the  parties  for  the  purpose  of  arranging 
the  mode  of  pajring  the  debt  The  defendant  then,  to 
prove  his  solvency,  produced  invoices  of  consignments 
of  goods  coming  to  liim  from  abroad ;  he  was,  how- 
ever, arrested  at  that  meeting,  and  the  plaintiffs  in- 
sisted upon  his  executing  the  warrant  of  attorney  in 
question,  with  power  to  them  to  reserve  to  themselves 
the  consignments  when  they  should  arrive.  The  war- 
rant of  attorney  was  accordingly  executed,  and  the 
indorsement  merely  stated,  that  it  was  given  to  secure 
the  payment  of  the  sum  mentioned,  with  lawful  interest^ 
and  the  costs  of  entering  up  the  judgment,  without 
mentioning  the  collateral  security  of  the  promissory 
note ;  and  the  Court  granted  the  rule,  on  the  authority 
of  MoreU  v.  Dubost*  (a)  And  now,  afler  hearing 
Manyat  against,  and  Ptdler  in  support,  of  the  rule. 

Per  Curiam.  It  was  decided  by  this  court,  in  the 
case  of  Shim  v.  Evans  (&),  that  a  warrant  of  attorney  is* 
not  avoided  against  an  innocent  party,  by  an  entire 
omisnon  to  comply  with  the  rule  of  Michaelmas^  42  6.  S» 
It  follows,  therefore,  that  the  defect  of  a  defeazanoe^ 
in  omitting  only  to  state  a  collateral  security  for 
the  debt  for  which  tix^  warrant  of  attorney  is  givta^ 
does^  not  avoid  that  instrument. 

Rule  discharged,  (c) 

(e)  Pariridge  ▼.  Frtuer,  i  Tbtml.  307. 

Pp  3 
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Saturday, 
Mmf  15th. 


The  King  against  The  Company  of  Proprietors 
of  the  Birmingham  Canal  Navigations. 


T  J  PON  hearing  the  appeal  of  the  company  of  pro- 
prietors of  the  Birmingham  canal  navigations, 
agaiiist  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Bushbwy  and  hamlet  of  Moseley^  in  the 
county  of  Stafford^  whereby  they  were  rated  for  their 
houses,  lands,  locks,  towing-paths,  and  that  part  of  the 
canal  lying  within  the  parish  of  Bushbury^  and  for 
tolls  and  duties  arising  therefrom,  at  the  sum  of 
36/.  2s.  6i.,  the  sessions  confirmed  the  rate,  subject  to 
the  opinion  of  this  Court,  upon  the  following  case. 

By  8  G.  3.  c.  38.  a  power  was  given  of  making  and 
maintaining  a  navigable  cut  or  canal  from  Birmingham 
to  Bilston,  and  from  thence  to  AuiherUyj  in  the  parish 
of  Bushbun/y  there  to  communicate  with  tlie  cabal 
nmking  between  the  rivers  Severn  and  Trent  s  and  the 
proprietors  were  incorporated  by  the  name  of  ThePro- 
mer  acts  should  prietors  of  the  Birmingham  CbuvI  Navigation.  That 
Btai  remain  dia-  ^^^  jj j  ^^^  contain  any  provisions  or  clause  relating  to 
parochial  rates  or  charges.  By  23  G.  3.  c.  92.,  the 
proprietors  of  another  undertaking  were  incorporated 
by  the  name  of  The  Company  of  Proprietors  of  the 


Mliere  a  canal 
was  fnade  un- 
der the  8  G.  3., 
which  contain- 
ed no  clause  as 
to  the  mode  of 
charging  it  to 
the  par^hial 
rates,  and  an- 
other canal  was 
made  under  the 
S3G.3,  C.92', 
and  was  therein 
directed  to  be 
rated  in  a  spe- 
cial manner, 
and  these  two 
canals  were  in- 
corporated by 
the  24  6.3.,  by 
which  it. was 
provided  that 
all  the  clauses, 
powers,  prori- 
aions,  restric- 
tions, exemp- 
tions, &c.  con- 
tained in  each 


tinct  from  each 
other ;  and  af- 
terwards by 
58  6.5.  c.  19., 
reciting  that  it 
was  expedient 
to  extend  one 

tjfstem  of  management  to  the  whole  canal,  it  was  enacted  '*  That  all  the  canals,  &c.  so 
made  as  aforesaid  under  the  former  acts,  or  any  of  them,  should  be  deemed  part,  pared, 
and  member  of  the  Birmin&ham  Canal  Navigations,  and  be  considered  as  included  and 
governed  by  all  the  cUuses,  &c.  in  the  25  &  24  6.  5.,  (save  and  except  lo  much  tbenof 
as  related  to  exemptions  from  stamp  duties,  or  the  quantum  of  tolls  to  be  coUected,)  jb  f 
the  tame  had  been  described  in  the  85  G.  5.,  at  part  of  the  works  to  be  made  and  done  under 
and  by  virtue  of  that  act:"  It  was  held  that  this  provision  only  incorpoTBted  these  canals 
&c  for  the  purpose  of  management,  and  that  it  did  not  authorise  the  canal  originally 
made  under  the  8  6. 5.  to  be  rated  to  the  parochial  tazea  in  the  special 
out  by  the  23  G.  5. 


B/r- 
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Birmingham  and  Fazeley  CbubI  Navigation.     And  by        1819. 
that  act  it  was  enacted  that  the  said  company  of  pro-       — — 
prietois  should  from  time  to  time  be  rated  to  all  parlia-        agamu 
mentary  and  parochial  taxes,  rates,  and  assessments,  for  *  BimMxudHAM 
or  or  in  respect  of   the   lauds  and  grounds  to  be  ^' 

purchased  or  taken,  and  all  warehouses  and  other 
buildings  to  be  erected  by  the  said  company  of  pro- 
prietors, in  pursuance  of  this  act,  in  the  same  propor- 
tions as  other  lands,  grounds,  and  buildbgs  lying  near 
the  same  are  or  shall  be  rated.  By  24  6.  3.  sess.  2. 
r.  4.  these  two  companies  were  united  and  incorporated 
together  into  one  body  corporate^  by  the  name  of  The 
Company  of  Proprietors  of  the  Birmingham  and  jBiV- 
mingham  and  Fazeky  Canal  Navigations.  And  it  was 
thereby  enacted,  that  none  of  the  clauses,  powers,  pro- 
visions, restrictions,  exemptions,  matters,  and  things, 
contained  in  the  d  O.  8.,  were  meant  or  intended,  or 
should  be  deemed,  adjudged,  or  taken*  to  extend  to  the 
navigable  canals  or  cuts,  or  other  works  authorized  to 
be  made  by  the  23  6.  3. ;  and  that  none  of  the  clauses, 
powers,  provisions,  restrictions,  exemptions^  matters, 
and  things  contained  in  the  said  last-mentioned  act, 
were  meant  or  intended,  or  should  be  deemed,  ad- 
judgedt  or  taken  to  extend  to  the  navigable  canal  or 
cuts,  or  to  any  other  works  authorized  to  be  made  by 
the  8  6.  3.,  but  that  the  same  should  be  and  remlun 
separate  and  distinct  from  each  other,  in  like  manner  as 
thc^  would  have  done  in  case  that  act  had  not  been 
made,  or  the  said  respective  companies  had  not  been 
united.  Subsequently  to  this  period,  several  other  acts 
passed  relative  to  these  canals,  by  one  of  which  their 
name  of  incorporation  was  changed  to  "  Thd  Company 
of  Proprietors  of  the  Birmingham  Canal  Navigations." 
By  58  G.3.  c.  19.  intituled  «  An  Act  for  altering  ex- 
P  p  4  plaining 
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1819«        pliimng^  and  amending  tbc  several  acts  of  parliament 

JT^  •       passed,  relating  to  the  Birmingham  canal  navigationst 

againti        and  for  improving  the  said  canal  navigations;"  after 

BimMiKGHAic  .  reciting  the  acts  of  the  8th,  9th,  23d,  24th,  25th,  46th, 
CanriCamp.     ^^^^  ^^^  ^^^j^  ^^^^^  ^^  ^^  ^^j^^  ^f  y^^  ^j^  majesty, 

and  after  reciting  that,  in  pursuance  of  the  said  several 
recited  acts  or  some  of  them,  the  company  of  proprietors 
of  the  Birmingham  canal  navigations  .had  made  several 
different  navigable  canals,  cuts,  and  communications : 
all  which  had  been  ascertained  to  be  of  very  great 
public  utility,  and  that  doubts  had  arisen  and  then 
existed,  whether  the  whole  and  every  part  of  the  canals 
an4  cuts  intended  to  be  comprized  nnder  the  name  of 
The  Birmingham  Canal  Navigations,  had  been  duly 
incorporated  therewith;  and  it  had  been  found  very 
inconvenient  to  have  different  acts  of  parliament,  appli- 
cable for  the  same  purposes,  to  di&rent  yet  intersecting 
and  adjoining  parts  of  the  sud  Birmingham  canal  navi- 
gations ;  and  it  was  highly*  expedient  to  extend  one 
system  of  management  to  the  whole  thereof  in  such 
way  as  to  render  the  same  more  simple^  and  to  alter 
such  parts  of  the  former  system  as  wer^  by  experience^ 
found  improper,  or  had  been  by  circumstances  rendered 
unavailing,  and  particularly  to  impower  the  said  oom- 
pany  of  proprietors  of  the  Birmingham  canaL  navi- 
gations to  contract  by  the  year  or  otherwise,  with  the 
owners  of  iron  and  other  works,  situate  near  the  same^ 
for  the  tonnage  of  raw  materials  carried  to  or  for  the 
use  of  their  works  along  the  line  of  the  said  r^^\ 
without  passing  a  lock,  which  would,  be  very  desirable 
ixr  the  owners  of  such  iron  and  other  works,  and  of 
great  public  benefit ;  it  was  enacted,  that  from  and  after 
the  passing  of  that  act,  **  all  the  canals,  collateral  ait% 

and 
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BBod  navigable  communicatioDs  so  made  as  tSoTeuddf  by         1819. 

the  company  of  proprietors  o(  the  Birmingham  canal       "^= 

navigations^  under  and  by  virtue  of  all  or  any  of  the  agamtt 
said  recited  acts,  or  any  of  them,  shall  from  the  time  of  bikxxiiohaw 
the  making  thereof  respectively  be  and  be  deemed,  Canal  Comj^ 
taken,  and  considered  to  be  as  part,  parcel,  and 
member  of  the  Birmingham  canal  navigations;  and  all 
and  every  such  part  and  parts  of  the  said  canals,  col- 
lateral cuts,  and  navigable  communications,  and  tha 
lands,  buildings^  traements,  and  hereditaments  already 
purchased  or  taken  for  the  purposes  thereof  by  virtue 
and  in  pursuance  of  the  powers  oS  the  said  xecited  act% 
or  any  of  them,  and  as  have  not  been  already  declared 
by  any  of  the  said  recited  acts  to  be  considered  as  part 
of  the  works  made  and  done  under  and  by  virtue  of  the 
said  recited  act  of  the  25  G.  3.,  shall  be  .considered  to  be 
included  and  comprehended  in,  and  governed  by  all  voA 
ererj  of  the  clauses,  matters,  and  things  eonlaioed  in  thaf 
mid  recited  acts  of  the  23d  an^  24th  of  the  king^  so  &r 
as  the  nature  and  circumstances  of  the  case  wiU  admit^' 
save  and  except  so  much  thereof  as  relates  to  ezemp- 
tfons  from  stamp  duties,  or  to  the  quantum  of  rates  or 
toUs  to  be  collected,  or  as  may  be  by  this  act,  or  have 
been  by  any  other  act  relating  to  the  said  Birmingham 
canal  navigations,  altered  or  repealed,  as  if  the  same 
had  been  described  in  the  said  recited  act  of  the 
23d  G.  S.,  as  part  of  the  works  to  be  made  and  done 
under  and  by  virtue  of  that  acL  The  branch  of  the 
canal  navigations,  made  under  the  powers  and  autho« 
rities  contained  in  the  8  G.  3.,  passes  a  short  distance 
through  the  parish  of  Bushburtfj  and  the  junction  of 
the  Birmingham  canal  with  the  Skjffbrdshire  and  Wor^- 

cesterMre 
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1819.         cesi€rshire  catiBiy  is  2X  AtUhetiey^  in  the  said  parish  of 

•~""^         Bushburjfi  where  the  company  of  proprietors  have  a 

againM        toll-house,  at  which  part  of  the  rates  and  tolls  to  be 

BiftxnroRAu     collected  under  the  said  several  acts  of  parliament,  and 

Guui  Comp.     Ijj  particular  the  tolls  and  duties  on  boats  passing  from 

Birmingham  to  AtUherley^   or  passing  from  any  inter* 

mediate  places  between  Birmingham  and  AtUherleif  to 

Autherky  aforesaid,  became  due  and  are  payable^  and 

were  actually  paid  to  the  amount  of  the  sum  of  1734i^ 

at  which  the  said  company  of  proprietors  were  rated  to 

the  relief  of  the   poor  in  the  rate  appealed  against; 

and  the  said  company  of  proprietors  have  been  rated 

to  the  relief  of  the  poor  of  Btis/ibwy  and  hamlet  of 

Mosele^y  for  and  upon  the  rates  and  duties  becoming 

due   and  payable  withiu  Bush/noy  and  the  hamlet  of 

Moseley^  in  the  same  form  and  upon  the  same  sum  as 

the  rate  appealed  against  since  the  year  1804,  and 

have  paid  all  the  rates  granted  to  the  overseers  of 

Bi4shbury  dXkd  the  hamlet  ot  Moseleyi  <!xoept  the  nUe 

i^ppealed  against 

Marryatf  Gumeyj  and  Pdiitt  in  support  of  the  order 
of  sessions,  were  stopped  by  the  Court. 

Scarlett^  Denman,  Russeli^  and  Manley^  contra.  The 
question. turns  upon  the  construction  which  the  Court 
will  give  to  the  two  acU  of  the  58  G.  3.  and  23  6.3. 
The  former  of  these  recites,  that  different  works  had 
been  done  by  various  acts  of  parliament  which  had  been 
of  great  public  utility,  and  that  it  being  found  incon- 
venient to  have  so  many  acts  applicable  to  them,  it  was 
desirable  to  bring  them  under  one  system  of  manage- 
ment;   and  then  enacts,   that  these  respective  work 

shall 
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TlieK»«. 


shall  be,  and  be  considered  to  be  included  and  governed        1819. 
by  the  23  6.  d.»  and  24  G.  3.,  so  Tar  as  the  nature  of  the 
case  would  admit,  as  if  they  had  been  described  in  the 
2S  G.  3.,  as  part  of  the  works  to  be  made  and  done  under   .  Biuuvovam 
that  act.  Now,  amongst  the  acts  here  recited,  is  found  the    *  ^ 

8  G.  3. ;  and  it  follows,  therefore^  that  the  works  done 
under  that  act,  which  are  those  included  in  the  present 
rate^  are  to  be  taken  subsequently  to  the  58  G.  3.  to  have 
been,  for  all  purposes,  as  if  made  under  23  G.  3.  If  so, 
then,  as  by  that  act  they  are  to  be  rated  in  a  special  man- 
ner^  this  rate  cannot  be  supported.  But  it  is  contended 
that  the  canal  is  to  be  governed,  not  by  23  G.  3.  only, 
but  by  24  G.  3.;  and  that  that  part  of  24  G.  3.,  by 
which  the  respective  exemptions  in  SG.3.,  and  23G*d*, 
are  kept  distinct,  shews  that  the  58  G.  3.  cannot  have 
this  effect.  But  there  were  many  reasons  why  the 
regulations  of  24  G.  3.  should  be  kept  alive,  independ* 
ently  of  parochial  rates.  The  tolls  imposed  by  8  G.  3. 
and  by  23  G.  3.  were  different,  and  the  powei^s  to  borrow 
money  were  different  also.  The  object,  therefore,  of  the 
legislature  was  still  to  keep  those  powers  distinct,  not- 
withstanding the  58  G.  3.  Wherever  there  were  incon- 
sistent clauses  in  the  23  and  8  G.  3.,  they  were  to  remain 
distinctly  applicable  each  to  its  respective  canal;  but 
all  the  provisions  of  the  23  G.  3.,  not  inconsistent  with 
any  clause  in  8  G.  3.,  were  to  govern  the  canal  made 
under  thiat  act.  Then,  as  there  is  no  clause  in  8  G.  3. 
making  that  canal  rateable  in  any  way,  the  clause  giving 
a  special  mode  of  rating,  which  exists  in  the  23  G.  3., 
may  well  stand  as  being  perfectly  consistent  with  all  the 
other  clauses  in  the  8  G.  3.  Besides,  in  the  58  G.  3. 
there  is  an  exception ;'  for  tlie  works  are  to  be  governed 
by  the  23d. and  24th,  as(if  they  bad  been  described  in 

23  G.  3.^  * 


87«  CASES  IN  EASTER  TERM 

1819.        23  G.  S^  except  as  far  as  relates  to  exenit>tion8  ftott 

TbtfKnr^      Stamp  duties,  or  to  the  quaijtom  of  the  tolb  to  be  cdU 

"^^        Iccted.     Then  it  follows,  that  for  all  other  purposes  the 

BiEMtHORAV    whole  canal  is  to  be  governed  by  23  G.  3. :  if  so,  this 

order  of  sessions  cannot  be  supported. 

Abbott  C.  J.      I  am  clearly  of  opinion,  that  die 
question  proposed  to  us  by  the  court  of  quarter  sessioni 
should  be  answered  in  the  nq^ative,  and  that  the  order 
of  sessions  should  be  confirmed.     By  the  case  which  has 
been  sent  to  us,  it  appeatrs  that  the  canal  was  originaUy 
made  under  the  8  6. 3.  e.  38.,  ik  which  act  of  parlia- 
ment there  was  no  express  provision  exempting  At 
canal  from  parochial  assessments ;    and  it  followed, 
therefore,  that  by  law,  that  canal  was  rateable  according 
to  its  improved  value.    The  inhalntants  of  the  sevettal 
parishes,  therefore,  through  which  diat  canal  passed, 
had  acquired  a  Vested  right  to  have  the  canal  so  rated ; 
and  a  right  thus  vested  in  them  is  not  to  be  divested  by 
loose,  equivocal,  or  general  expressions  contained  in  a 
subsequent  act  of  parliament,  introduced  by  and  for  the 
benefit  of  those  very  persons  who  were  liable  to  the 
{ttryment  of  the  ratew    Subsequent  to  the  8  6. 3.  other 
attti  of  parliament  were  passed,  one  of  which,  the  2S6.9>^ 
introduced  a  special  provision,  as  to  the  mode  of  ratin|^ 
shore  beneficial  to  the  company  than  that  previously 
established  by  law.     By  the  24  G.  3.  the  two  eofpor- 
dliotiB  were  united,  and  the  names  of  die  ooiporstioa 
changed;   subsequendy  to  which  the  act  was  pasMd  in 
the  58  G.  3.  for  bringing  diis  canal  under  one  system  of 
riiaaagement  Now  that  act  provides  for  two  distinct  ob* 
jM&  Itfirtt  redtlss,  thaidoubto  had  arisen  whedier  ditf 
fthohraud  ^ery  j^df  0ie  cteads  ited  catir  j&Midsd  to 
6  be 
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be  oomprized  under  the  name  of  The  Birmingham  Caoel  ]  819. 
IfarigationB  had  been  duly  incorporated  there  with;  and  •— ^- 
then  enacts,  *<  That  all  and  every  the  canals,  collateral  agamtt 
i^uts,  and  navigable  communications  made  by  the  conn  BimmiraBAK ' 
pany  of  proprietors  of  The  Birmingham  Canal  Naviga-  ^^"^  ^^*^ 
lion,  under  all  or  any  of  the  acts  therein  recited,  shall» 
finom  the  time  of  the  making  thereof  respectively  be  and 
be  deemed,  taken,  and  considered  to  be  as  part,  parcel, 
and  member  of  The  Birmingham  Canal  Navigation.'' 
The  doubt,  therefore,  which  was  recited  in  the  pre- 
amble^ wa^  thus  removed  by  the  enacting  clause.  Thfr 
preamble  proceeds. to  state  a  further  object,  which  ma- 
nifestly was  the  extension  of  the  system  of  pianngement 
on  the  part  of  the  compfmy  of  prpprietors;  but  sqch  ^ 
fystem  of  management  is  entirely  distinct  from  the 
charges  imposed  by  law.  The  words  of  the  act  of  par-* 
Uament  are^  Thi^t  i(  ^  highly  expedient  to  extend  one 
system  of  management  to  the  whole  canal  in  such  way 
W  to  reqder  the  same  more  simply  and  to  alter  suqh 
parts  of  the  former  system  aa  are  by  experieno^  found 
improper,  or  are  by  cireumstances  found  unavailing. 
))bw»  had  it  stopped  here^  it  would,  in  py  opinion,  haw 
been  petfectly  dear  that  the  system  of  management  there 
qpoken  of  was  a  system  pf  mwiagemeni  h^  thi^  company 
of  proprietors  them^^ves.  But  what  fp}lows  puts  that 
out  of  i41  dottliiit ;  for  the  premnble  prpceeda  thus^ 
^  And  particularly  to  empower  the  said  company  of  prch^ 
prietqrs  to  contract,''  &c. :  sp  that  th^  particular  romagck. 
m^nt  alluded  to  in  the  preamble  ici  d  portion  of  ^  sy^em 
of  management  by  the  company  of  proprietors^  whi^ 
sl^fsvr^  what  the  meaning  of  the  word«  in  th^  former  part 
of  <bci  preaqi^le  must  be.  This  being  the  objtet  stated 
In  tH^^  pr^ainble,.  tl^  ep9(?tii«  clf^we  Sajlqm  m  ^^QT 

general 
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dnalComp, 


geDeral  words ;  and  it  states,  <<  That  all  and  every  such 
part  and  parts  of  the  said  canals,  collateral  cuts,  and  na- 
vigable  communications,    and   the   lands,   buildings, 
tenements,  and  hereditaments,  purchased  or  taken  for 
the  purposes  thereof,  by  virtue  and  in  pursuance  of  the 
powers  of  the  said  recited  acts,,  or  any  of  them,  and  as 
have  not  been  already  declared  by  any  of  the  acts 
therein  recited,  to  be  considered  as  part  of  the  works 
made  and  done  under  and  by  virtue  of  the  23  G.  3., 
shall  be  and  be  considered  to  be  included,  compre- 
hended in,  and  governed  by  all  and  every  the  clauses, 
matters,  and  things  contained  in  the  23d  and  24th  G»  3^ 
so  far  as  the  nature  and  circumstances  of  the  case'will 
admit,  as  if  the  same  had  been  described  in  the  23  G.  3., 
as  part  of  the  works  to  be  made  and  done  under  and 
by  virtue  of  that  act.''  Now  it  appears  to  me,  that  those 
general  words  must,  in  sound  construction,  and  accord** 
ing  to  all  the  rules  of  criticism,  have  reference  to  the 
object  which  the  legislature  had  in  viewj  viz.  the  system 
of  management  by  the  company  of  proprietors,  and 
that  these  canals,  &c.  are  only  so  far  included,  compre- 
hended in, .  and  governed  by  the  recited  acts,  as  iar  as 
that  system  of  management  is  concerned.     There  is, 
however,  an  exception  wlfich  I  have  passed  over,*  in 
reading  the  clause,  and  which  appears  to  me  to  furnish 
the  only  legitimate  argument  in  favour  of  the  con- 
stracdon  now  contended  for  by  the  company.    That 
exception  is  this,  *<  Save  and  except  so  much  thereof  as 
rdates  to  exemptions  from  stamp  duties,   or* to  the 
quantum  of  rates  or  tolls  to  be  collected,  or  as  may  be 
by  this  act,  or  have  been  by  any  other  act  relating  to  the 
stadBirmifigham  canal  navigations,  altered  or  repealed." 
Part  of  this  exception,  it  seems  to  me,  was  reasonably 
12  intro- 
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introduced,   to  obviate  a  doubt  which  .  might  exist,         18  L9. 

whether,  by  placing  the  different  parts  of  the  canal        7 

under  one  sj'stem  of  management,  it  did  not  follow,  agamMi 
that  the  company  could  only  charge  one  rate  through  BimMiKOJukM 
the  whole :  the  other  objects  of  this-  exception  I  do  not 
io  clearly  see.  In  every  act  of  parliament,  however, 
there  are  many  words  introduced  by  the  legislature  pro 
majori  cauteld,  and  to  prevent  doubts.  However,  it  is 
quite  clear,  that  an  exception,  though  it  may  restrain, 
can  never  enlarge  the  words  of  a  grant,  and  here  the 
words  are  so  plain  as  in  my  opinion  not  to  admit  of 
any  reasonable  doubt.  We  should  be  doing  great 
injustice  to  the  legislature,  to  suppose  that  they  in- 
tended to  take  away  a  benefit  vested,  without  express- 
ing such  intention  in  clear  and  unequivocal  language. 
One  single  word,  the  word  <*  rated,"  Would  have  re- 
moved all  doubt  But,  in  the  absence  of  that,  I  do  not 
consider  myself  justified,  in  giving  the  effect  contended 
for  to  the  general  words  used  in  this  clause. 

Bayley  J.  I  am  of  the  same  opinion ;  and  I  think 
this  a  very  plain  case,  and  that  it  falls  neither  within  the 
mischief  intended  to  be  provided  against,  nor  within 
the  words  of  the  enacting  clause  of  the  58  0. 3.  By 
the  8  6. 3.  ther^  was  created,  what,  for  the  purposes  of 
this  case,  it  may  be  convenient  to  call  the  Bilston 
Canal  Company.  By  the  23  G.  3.  iheFazeley  canal  com- 
pany was  created :  and  these  two  companies  remained 
distinct  till  the  24  G.  3.,  by  which  they  were  incor- 
porated by  the  name  of  Tlie  Birmingham  Canal  Navi- 
gation,  and  there  never  was  any  doubt  that  that  was  a 
valid  and  complete  incorporation.  Now  l>etween  the 
24  G.  3.  and  the  58  G.  3.  many  works  were  done,  and 
in  my  opinion  both  the  preamble  and  the  enacting 

clause 
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1819.  davse  «bew  that  it  i«  to  these  works  alone  that  the 
daase  in  the  58  O*  3.  applies.  The-  preamble  recites 
that  doubts  had  been  entertained.  Mow  there  are  no 
doubts  as  to  the  works  done  under  the  8th,  but  there 
might  be  doubts  as  to  those  subsequent  to  the  24th  G.  3. 
The  preamble  then  goes  on  to  state  that  it  is  expedient 
to  extend  one  system  of  management  to  the  whole : 
now  nd  ingenuity  can  suggest  that  this  question,  as  to 
the  rating,  falls  within  the  mischief  diere  assigned 
For  the  rating  has  no  relation  to  the  system  of  manage- 
ment there  stated.  There  the  enacting  clause  qpplies 
only  to  canals,  collateral  cuts,  and  navigable  commoni- 
cationSf  made  by  the  Birmingham  canal  navigations: 
now  no  canals  had  been  made  by  the  Birmingiam  canal 
navigations,  till  after  the  24  6. 3»  The  clause^  there- 
fore, can  only  apply  to  works  subsequent  to  that  period ; 
finr  how  could  it  be  necessary  to  enact  that  those  made 
under  the  8th  or  23d  6. 3.  should  be  deemed  to  be 
part  of  the  Birmingham  canal  navigation,  inasmuch  ss 
no  one  could  doubt  that  Then  the  subsequent  part 
of  the  clause  states  that  the  said  canals^  &c.,  (meaning, 
a?I  apprehend,  those  made  after  the  24  G.  3.,}  should 
be  included  in,  comprehended,  and  governed  by  the 
23d  and  24th  G.  3.  It  seems  to  me,  therefore,  that  the 
58  G.  3.  does  not  apply  to  the  present  question,  which 
is,  as  to  the  rateability  of  the  canal,  made  under  the 
8  G.  3.  By  that  act  the  parish  had  a  vested  right 
which  could  not  be  taken  away  from  them  without 
words  clearly  and  unequivocally  shewing  such  an  in- 
tention in  the  legislature.  I  think,  therefore,  that  the 
order  of  sessions  was  right 

HoLROYD  J.    I  am  also  dearly  of  opinion,  that 

the  order  of  sessions  ought  to  be  aflBrraed. .  The 

statute 
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statute   58  G.  3.  recites    the  purposes   for    which  it        1819. 
was  made.     Now  one  rule  for  the  construction  of  an        — — ,.  ^ , 
act  of  parliament,  where  general  words  are  used,  is  laid         agqmu 
down  by  Lord  Coke ;  and  it  is  this :  "  Acts  of  parlia-  .  BiwaiioHAM 
ment  are  to  be  so  construed,  as  no  man  .that  is  innocent     ^^^■"•^  Comp. 
or  free  from  injury  or  wrong,   be  by  a  literal  con- 
struction punished  or  endamaged."  (a)  Here^  if  weiwere 
to  construe  the  58.G.  3.  according  to  the  letter,  (sup- ' 
posing  the  argument  to  be  weH  founded,  that  the  clause 
refers  to  the  whole  navigation,  which,  is  doubtful,)  we 
should  in  that  case  deprive  the  different  parishes  of  theii; 
vested  rights,  and  so  punish   or  endamage  itinocent 
persons,  who  were  not  within  the  contemplation  of  the , 
act.  And  as  to  the  exception,  I  fully  agree  with  my  Lord 
C.  J.  for  the  reasons  which  he  has  given,  that  it  makes 
no  difference.     I  think,  therefore,  that  we  ought  not  to 
*  adopt  a  literal  construction  of  this  clause,  in  the  58  6.  3.^ 
and  that  the  sessions  have,  in  this  case,  come  to  the 
right  conclusion. 

Best  J.  If  we  were  to  decide  in  thb  case  against  thi 
order  of  sessions,  we  should  be  taking  away  a  vested 
right  without  authority  of  law.  The  company  of  pro- 
prietors in  this  case  after  having  made  considerable 
profits  tor  many  years,  now  seek  an  exemption  from 
those  charges,  which  the  law  has  hitherto  imposed  upon 
them ;  but  it  is  impossible  to  suppose  that  the  legis- 
lature could  have  intended  to  grant  them  this  exemp- 
tions  without  having  distinctly  stated  such  to  have  been 
their  intention.  Upon  looking  at  the  preamble  and 
the  enacting  clause  of  the  58  G.  3.,  it  appears  to  m^ 

{(t)  1  /n<r.  360.  a. 

Vol.  IL  Q  cj  tb^t 
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1819.        that  they  have  only  reference  to  matters  of  internal 
regulation,  and  are  not  intended  to  aiFect  the  rights  of 
agama        third  persons.     The  exception  cannot  extend  the  words 
BnxDroHAx    of  the  enacting  clause,  and  as  those  do  not  (as  it  seems 
^'     to  me)  include  the  present  case,  the  exception  cannot 
affect  it     I  think,  therefore,  that  this  canal  still  re- 
mains, as  far  as  its  rateability  is  concerned^  under  the 
8  G.  3.,  and  therefore,  that  the  order  of  sessions  is  right, 
and  ought  to  be  affirmed. 

Order  of  Sessions  affirmed. 


«iot«4f.         The  King  against  The  Inhabitants  of  Huggate. 

^'^bo*?"^   T^WO  justices,  by  their  order,  removed  Mary^  EU- 
prentice  to  a  zabeth^  and  Jane^  the  children  of  Thomas  Lazenby^ 

certificated 

man*  tnd  dor-    from  the  parish  of  Nunbumholme  to  the  parish  of  Hug" 

IDS  hit  Appren-  _—  ,  i  /•  i     i  i 

ticediip,  he        goi^*     The  sessious,  on  appeal,  confirmed  the  order, 
a^o£  18,  his     subject  to  the  opinion  of  this  Court,  on  the  following 

lkthei^g>4ed 

ft  new  settle-        «w^' 

ment;  and  the        Xlie  paupers  removed  were  the  legitimate  children  of 

pauper  did  not  '^     '^  ,  ^ 

return  to  his  Thomos  iMzenbt/^  and  had  gained  no  settlement  in  their 

till  after  he  was  owik  right.  TJiomos  Lazenbj/^  the  father  of  the  pauper, 

he'w^not****  was  originally  settled  in  Huggate^  where   his  father 

Md^^hb'  r^°^  *  ^®^°^"     Inuring  the  time  that  William  Lazenby^ 

settkment  fd*     the  father  of  Thomas  Lazenbu^  so  rented  the  farm  at 

lowed  the  new 

settlement  of      Huggqte^  the  latter  was  bound  out  apprentice  till  the 

period  of  his  coming  of  age.     The  master,  during 

the  whole  of  the  apprenticeship,  resided  at  Spaldingionj 

under  a  certificate,  at  which  place  the  apprentice  served 

him  until  the  expiration  of  the  term*     About   the 

'  ^        middle  of  the  apprenticeship,   William  Lazenby  took 

another 


HuaoATX. 
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another  fiirm  of  80/.  a-year,  at  StorikwaiU^  where  he        1'819« 
went  to  reside,  and  continued  there  during  the  re-  ;;" 

°  The  KiKO 

niainder  of  his  son's  apprenticeship,  and  after  it  ex-  against 
pired.  He  found  his  son,  the  apprentice,  with  clothes,  ants  of 
except  shoes  and  aprons,  during  the  apprentice- 
ship. Thomas  Lazenby  occasionally  visited  his  father 
during  that  time ;  and,  on  one  occasion,  when  he  was 
ill,  went  to  reside  with  him  there  for  a  fortnight,  during 
hifi  illness.  At  the  time  when  William  Lazenby  went  to 
reside  at  Stortkwaite^  Thomas  Lazenby  was  between 
eighteen  and  nineteen  years  of  age,  and  when  the  ap- 
prenticeship expired,  he  went  home  for  one  night,  and 
a  supper  was  provided  by  his  father  at  Storthwaife  for 
him  that  night.  The  next  day  he  went  away,  and 
went  to  work  at  various  places  for  himself  but  never 
gained  any  settlement  by  so  doing. 

CoUman^  in  support  of  the  order  of  sessions,  con- 
tended, that  Thomas  Lazenby  was  emancipated,  and 
did  not  follow  his  father's  settlement  in  Storthwaiie. 
Here  the  pauper  had  contracted  an  obligation  to  serve 
the  master,  inconsistent  with  his  remaining  part  of  his 
father's  family ;  and  this  is  distinguishable  from  Reic  v. 
Edgeworth  (a), .  for  there  the  indenture  was  void,  and 
the  master  had,  consequently,  no  controul  over  the 
pauper.  But  here  the  controul  of  the  master  is  perfect, 
and  the  only  thing  is,  that  no  settlement  is  gained. 
This  is  like  Rea  v.  tValpote,  &.  Peter^s.{b)  There  the 
soldier  contracted  an  inconsistent  relation,  but  acquired 
thereby  ho  settlement.  Besides,  here,  Thomas  Ldzenby 
never  returned  to  his  fether's  family  till  after  twenty- 

(a)  3  7.  JR.  353.  {b^  Burr.  &  C.  636.,  and  2  BoU.  35. 

Qq  2  one. 
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•  one.      He  also  cited  Rex  v.  Tottif^;Um4cm)er''End  (a\ 
and  Rex  v.  Wobum.  (b) 

offuntt 

ants  of  Nolan  and  /.  Williams^  contra,  were  stopped  by  the 

HuooAT..       Court. 


Bayley  J.  It  seems  tome,  that  in  this  case,  Thomas 
Lazevhy  was  not  emancipated.  He  is  bound  appren- 
tice to  a  certificated  person,  and  consequently  could 
not,  by  such  service,  gain  any  settlement  Unless  he 
does  so,  his  domicile  continues  to  be  his  father's  houses 
and  he  is  liable  to  be  removed  thither  at  any  time.  I^ 
indeed,  he  had  withdrawn  himself  from  his  father's 
family  after  twenty-one,  no  doubt  it  would  be  an  eman- 
cipation from  that  period.  But  a  separation,  whilst 
under  twenty-one,  does  not  produce  that  effect,  unless 
a  subsequent  settlement  be  gained.  Here  none  was 
gained ;  and,  therefore,  his  settlement  shifted  to  Storth- 
uoaitej  with  that  of  his  father.  The  order  of  sessions  is, 
therefore,  wrong,  and  must  be  quashed. 

HoLROYD  J.  In  Rex  v.  Witton-ctim^TiJxmiln'ookes^c^ 
Lord  Kenyon  enumerates  the  modes  of  emancipation; 
but  this  case  does  not  fidl  within  any  one  of  them. 

B£ST  J.  concurred. 

Order  of  Sessions  quashed,  (d) 

(a)  CM.  284.,  and  2  Bott,  37.       (6)  8  T.  it.  485, 

(c)  B  r.  JS.  955.  Id)  Ahbott  C.  J.  was  at  ChOdkaiL 
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1819. 

Whitehead  against  Phillips.  ^^tui, 

COMYN  moved,  in  this  case,  to  set  aside  the  pro-  IVKtioe. 
..  ,       Bafl-bond 

ceedings  which  had  been  instituted  against  the  bai],  stands  as  •  se- 

and  which  were  quite  regular ;   and  the  only  question  ^^ihM been* 

was,  on  what  terms  he  should  obtain  the  rule.     It  ap-  JSJ^dSttT^ 

peared  that  a  trial  had  been  lost ;  but  the  bail,  having  J^^^*^,  . 

rendered  their  principal,  he  contended,  that  the  plain-  oM 
tifl^  having  thus  obtained  the  security  of  the  defendant's 

person,  it  Would  be  giving  him  a  double  advantage,  i^  . 
in  addition  to  this,  the  bail-bond  should  also  stand  as  a 
security:  but. 

Per  Curiam,  There  is  no  distinction  between  the 
case  where  bail  above  have  been  put  in  and  perfected", 
and  that  of  a  render.  They  must,  therefore,  follow 
the  same  rule;  and  it  is  a  matter  of  course  that,  a  trial 
having  been  lost,  the  proceedings  can  only  be  stayed 
upon  the  terms  of  the  payment  of  costs,  and  the  bail- 
bond  standing  as  a  security. 

_  Rule  accordingly  on  these  terms. 


Qq3 
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Whoratilw  Mi^ 
riff  took  po99«i- 
sicmiindrrB 
fieri  iadn,  and 
atsUterboar 
of  tibe  same  cUy 
the  defendant 
flunendered  in 
dischaiigeof 
fais  bail,  and 
afterwards  lay 
in  prison  two 
motaths,  and 
thereby  com*  . 
mittedanact 
of  bankruptcy; 
and*  by  the 
statute  of 
James,  was  a 
bankrupt  from 
the  time  of  his 
arrest:  Held 
thai  in  an  action 
by  his  assignees 
to  recover  the 
value  of  such 
goods,  the  Court 
would  notice 
the  fraction  of 
a  day;  and, 
therefore*  that 
the  sheriff 
having  entered 
before  the  bank- 
rupt had  sur- 
rendered in 
discharge  of 
his  bail,  the 
assignees  were 
not  entitled  to 


Thomas  and  Another,  Assignees  of  Thomas 
HouLBROOKE,  ogainst  Sir  Francis  Desanoes, 
Knt.  and  Another. 

nPROVER  by  plaintiffs,  as  assignees  otHoulbrooUf  a 
bankriipty  against  the  defendants  the  Sheriff  of 
MidMes0Xf  to  recover  the  value  of  goods  taken  by  the 
defendant  pnder  a  fieri  facias  against  the  bankrupt. 

This  cause  was  tried  at  the  sittings  in  London^  in 
this  tfrai,  before  Abbott  C  J.,  when  it  appeared  that  the 
act  of  bankruptcy,  on  which  the  conunission  was 
founded,  was  a  lying  in  prison  more  than  twp  montha* 
The  bankrupt  was  surrendered  in  discharge  of  his 
bail,,  on  the  1st  of  June^  1818,  between  six  and  e^bt 
o'clock  in  the  evening;  and  on  the  same  day,  be- 
tween one  and  two  o'clock  in  the  afternoon,  a  writ  of 
fieri  facias  was  delivered  to  the  defeidants,  who,  by 
their  officer,  entered  into  the  bankrupt's  premises,  and 
seized  the  goods.  The  bankrupt  lay  in  prison  more 
than  two  months  afterwards.  It  was  insisted,  on  the 
part  of  the  plaintiff,  that  the  act  of  bankruptcy  having 
been  committed  on  the  same  day  that  the  goods  were 
taken  in  execution,  the  plaintiffs  must,  in  law,  be 
considered  as  having  the  property  of  the  goods  vested  in 
them,  during  the  whole  of  that  day,  because  there  could 
not  be  a  fraction  of  a  day.  Abbott  C.  J.  thought  that 
the  Court  might  notice  the  fraction  of  a  day,  in  this 
case,  and  nonsuited  the  plaintiffs. 


Minchin  now  moved  to  set  aside  the  nonsuit.    The 
act  of  bankruptcy,  in  this  case,  is  founded  on  the  stat. 

2lJac. 
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21  Jac.  1.  c.  19.  ti  2.i  which  enacts,  That  when  a  trader  1819. 
on  being  arrested  for  debt  shall,  after  arrest,  lie  in 
prison  two  months,  or  more,  upon  that  or  any  other 
arrest,  or  detention  in  prison  for  debt,  he  shall,  be  ao- 
coanted  and  adjudged  a  bankrupt,  to  all  intents  and 
purposes;  and  in  the  case  of  arrest,  or  lying  in  prison 
for  debt,  from  the  time  of  the  first  arrest.  It  has  cer- 
tainly been  held  in  cases  where  the  act  of  bankruptf^y 
consisted  of  a  denial  to  a  creditor,  that  when  the  exe- 
cution  and  act  of  bankruptcy  were  on  the  same  day,  it 
was  open  to  enquire  which  had  the  priority,  Ex-parte 
Dobree  (a),  Sadler  v.  Leigh,  {b)  But  in  the  present 
case,  the  act  of  bankruptcy  rests  on  the  insolvency  of  the 
trader.  In  Bose  v.  Green  (c).  Lord  Mansfield  says, 
"  The  bankruptcy  relates  only  to  the  time  of^he  sur- 
"  render.  The  most  substantial  trader  is  liable  to  be 
"  arrested;  and  the  mere  being  arrested  is  no  pre* 
**  sumption  of  insolvency.  The  presumption  frota  his 
<*  lying  in  prison  two  months  without  being  able  to  get 
"  bail  is  a  very  strong  one."  Ex'partc  Bowes  (J),  also^ 
is  an  authority  to  the  same  eflFect.  If  the  insolvency  be 
the  criterion,  a  person  who  is  so  totally  insolvent  in  one 
part  of  the  day  as  to  be  surrendered  in  discbarge  of  his 
bail,  cannot  be  held  to  be  solvent  at  a  prior  part  of  the 
same  day.  In  the  case  of  GlassingUm  and  Others  v. 
Bawlins  (e),  it  was  held,  <<  That  the  day  on  which  the 
arrest  was  made,  or  the  party  surrendered  in  discharge 
of  his  bail,  was  to  be  included  in  the  reckoning."  A 
commission  might  therefore  have  issued  against  the 
bankrupt  at  the  opening  of  the  office,  on  the  morning 

{a)  8  Ves^jun.  82.  (6)  ACampb.  197.  (c)  1  ^nrr.  437- 

(d)  4  Veujun.  168.         (e)  ^  East,  406. 

Q  q  4  of 
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1819.  of  the  fifty-seyenth  day  after  the  surrender,  although,  if 
the  Court  were  to  look  at  the  fraction  of  the  day,  the 
act  of  bankruptcy  would  not  be  complete  until  a  parti* 
cnlar  hour  in  the  evening  of  the  same  day. 

Abbott  C  J.  I  was  of  opinion  at  the  trial,  and  still 
continue  so,  that  as  it  respects  the  interests  of  third 
persons,  the  day  ought  to  be  divided. 

Batley  J.  1  think  a  fraction  of  a  day  must,  in  this 
case^  be  allowed.  Until  the  surrender  in  discharge  of 
his  bai],  the  bankrupt  might  have  legally  disposed  of 
his  property;  and  as  the  property,  at  the  time  of  the 
seizure  by  the  defendants,  was  not  divested  from  the 
bankrupt,  the  assignees  cannot  recover  it 

HoLROYD  and  Best  Js.  concurred. 

Rule  refused. 


^^mda^f  Chapman  against  Black. 


A  bin  of  ex-  nPHIS  Case  was  argued  on  a  former  day  in  this  term 
^uMuy, beins  by  Topping  and  iMWes  for  the  plaintiff,  and  Afizr- 

imlnnoc^  ryflf/  for  the  defendant.  For  the  plaintiff  were  dted 
JumToh^c  J5ani^5  v.  Hedfey  (fl),  Daniel  v.  Cart(mif{b)^  and  Parr 
infonned  of  the  v.  JS/wMon  (c) ;   and  for  the  defendant  were  cited  TaU 

xuKutjt  tikfls  a 

ficdibmin        V.  JVdling9{d)f  Cuthbert   v.   Haley  {e\  and  Lewes  v. 

lieu  of  it, 

dimwn  by  one  of  the  parties  to  the  original  uniry,  and  accepted  by  a  third  penon,  for  the 
accommndatioa  of  the  other  party :  Held,  that  he  cannot  maintain  an  action  against  the 
•ccaptor  of  this  ntbstituted  bill. 

(a)  3  Taunt.  IB^  (b)  1  Esjnfiam,Q74,        (c)lJEatf,  92. 

<rf)  5T.  R,  558.  (e)  8  T.  7i.  390. 

Maxaredc^ 
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Mazaredo.  (a)    The  action  was  on  a  bill  of  exchange^         1819. 
drawn  before  the  passing  of  the  58  6. 3.  c.  93.  (b) 

Cur.  adv.  vidU 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court. 

This  was  an  action  upon  a  bill  of  exchange  for 
40/.  drawn  by  one  Akers  upon  the  defendant,  and  ac- 
cepted by  him.  The  defendant  pleaded  the  general 
issue.  At  the  trial  before  me,  it  appeared  that  one 
White  having  occasion  to  borrow  money,  applied  to 
JkerSf  who  said  he  was  willing  to  discount  bills  for 
him,  if  he  procured  the  acceptance  of  the  defendant. 
White  did  accordingly  procure  the  accqitance  of  the 
defendant  to  two  bills  of  25/.  each,  drawn  by  White^ 
payable  to  his  own  order  at  two  months,  and  indorsed 
them  to  Aters,  who  discounted  them,  deducting  8/.,  a 
sum  far  exceeding  the  legal  interest  When  these 
bills  became  due^  White,  being  unable  to  take  them  up, 
'and  being  in  possession  of  a  bill  drawn  by  him  to  his 
own  order  for  40L  upon  one  Paterson,  who  owed  him 
that  money,  indorsed  this  bill,  and  placed  it,  together 
with  a  sum  of  20/.,  in  the  hands  of  the  defendant  for 
the  use  of  Akers,  who  was  to  give  him  {White)  the  dif- 
ference; Akers f  accordingly,  did  give  JTAi/e  the  differ- 
ence, deducting  5/.  as  discount  upon  the  40/.  bill,  which 


{a)  lSlark.3B5. 

(6)  By  the  58  G.  3.  c  93.  it  is  enacted,  <*  That  no  bill  of  exchange, 
or  promissory  note,  although  it  may  have  been  given  for  a  usurious 
consideration,  or  upon  a  usurious  contract,  shall  be  void  in  the  hands 
of  an  indorsee  for  valuable  consideration,  unless  such  indorsee  had,  at 
the  time  of  discounting  or  paying  such  consideration  for  tiie  same, 
actual  notice  that  such  bill  of  exchange  or  promissory  note  had  been 
originally  given  for  a  usurious  consideration^  or  upon  a  usurious  contract. 

had 


Black. 
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1819.  hs<l  then  about  two  months  to  run.  This  bill  for  4(tf. 
— ~-^  '  afterwards  came  into  the  hands  of  the  plaintifi^  without 
agttinti  notice  of  the  usury  between  Akers  and  White;  it  was 
not  paid  when  at  maturity;  the  plaintiff  was  then  in- 
formed of  the  usury :  lie  complained  it  was  hard  that 
the  loss 'should  fall  upon  him ;  and  then  it  was  agreed 
among  the  parties,  that  the  plaintiff  should  have  a  new 
bill,  to  which  the  name  of  White  should  not  appear, 
and  in  furtherance  of  this  agreement  the  bill  in  question 
was  drawn  and  accepted. 

I  nonsuited  the  plaintiff  at  the  trial,  upon  the  autho- 
rity of  Lcrtoes  V.  Mazaredo^  considering  it  to  be  settled 
by  that  case,  that  the  present  plaintiff  could  not  have 
sued  either  White  or  Paterson^  upon  the  first  iOl.  biU, 
because  he  must  make  title  through  the  indorsement  of 
White^  which  was  vitiated  by  the  usury  with  Akers^  and 
thinking  he  could  have  no  remedy  upon  the  substituted 
bill  against  any  person,  whom  be  could  not  have  sued 
upon  the  original  bill ;  and  considering  also,  that  the 
present  defendant,  who  had  accepted  for  the  accommo- 
dation of  White^  stood  in  the  same  situation  as  White 
himself.    Leave  was  given  the  plamtiff  to  move  the 
Court  to  set  aside  the  nonsuit,  and  enter  a  verdict  for 
him ;  such  a  motion  was  made,  and  cause  was  shewn> 
and  the  point  debated  in  the  present  term,  before  my 
Brothers  Holrtyd^  Bestj  and  myself.     And  upon  consi- 
deration, we  are  of  opinion  that  the  nonsuit  was  right 
The  case  of  Lofmes  v.  Mas^aredo  being  subsequent  to 
Parr  v.  Eliason  and  Darnel  v.  Cartofy^  both  of  which 
were    there  cited,   must,   in  our   opinion,    be   taken 
as  fumishmg  the  rule  of  law  upon  this  subject ;  more 
especially,  as  the  law  has  since  been  altered  by  a  statute^ 
passed,  probably,  in  consequence  of  the  decision  of  that 

very 


Black. 
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¥0ry  case;  but  which  statute  will  not  reach  the  present  1819. 
transaction.  Then,  as  tlie  plaintiff  could  not  have  sued  ~~ 
IViite  upon  the  first  bill  for  AOky  can  he  sue  the  defend-  ^^^ 
ant|  who  represents  ffkiU  on  the  present  bill?  We 
think  he  cannot  The  case  of  Tate  v.  Wellings  shews 
that  a  substituted  security  generally  stands  in  the  same 
situation  as  the  originaL  Indeed,  if  it  were  otherwise, 
the  statute  of  usury  might,  in  many  cases,  be  easily 
evaded  by  a  little  prolongation  of  time,  and  multipli- 
cation of  securities.  The  case  of  Cuihbert  and  Others 
V.  Haley  was  cited  for  the  plaintiff,  but  it  is  very  differ- 
ent from  the  present  The  plaintiffs  in  that  case^  who 
were  bankers,  had  received  from  one  P/an^,  a  cus* 
tomer,  several  promissory  notes  made  by  the  defendant ; 
these  not  being  paid  when  due,  he  gave  the  plaintiffs  a 
bond  for  the  amount;  and  to  an  action  brought  upon 
the  bond,  he  pleaded  that  the  bond  was  given  to  secure 
money  lent  to  him  by  Plank  upon  usury*  In  fact. 
Plank  had  taken  usurious  interest  upon  discounting  th^ 
notes  for  the  defendant,  but  the  plaintifiiiwere  ignorant 
of  that  fact,  not  only  when  they  took  the  notes  from 
Planky  but  also  when  they  received  the  bond  firom  the 
defendant  Here,  the  plaintiff  was  informed  of  the 
usury  before  he  took  the  bill  in  question;  and  being 
informed  of  it,  instead  of  having  recourse  to  AAerSf  or. 
the  person  from  whom  he  had  received  the  first  40/. 
bill,  either  by  suit  on  the  bill,  if  that  could  be  done, 
or  by  reclaiming  the  consideration  which  he  had  given 
for  it,  which,  undoubtedly,  might  have  been  done ;  he 
makes  himself  a  party  to  a  fresh  bill,  from  which  the 
name  of  While  is  studiously  omitted,  in  order  to  cover 
the  transaction ;  and  if  he  be  allowed  to  recover  upon 
this  bill  against  the  present  defendant^  he  will  thereby 

enable 


Black. 
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1819.        enable  Akers  to  keep  the  unlawful  interest  he  has  le- 
•  ceiyed  from  White:  and  this  eflFect  was  known  to  him 

^aintt  at  the  time  of  his  taking  the  bill;  whereas  no  such  ef- 
fect was  known  to  or  contemplated  by  Messrs.  Ctdhbert 
when  they  took  the  bond  from  Haley ;  but  they  took 
the  bond  for  their  own  security  only,  atfd  without  re- 
ference to  any  other  object.  For  these  reasons,  we^ 
who  heard  the  argument,  think  that  the  rule  for  setting 
aside  the  uonsuit  must  be  discharged. 

Rule  discharged. 


Launock  against  Brown  and  Others,  {a) 

tbn  of  criminal  j[^^RESPASS  for  breaking  and  entering  plaintiff's 

^J'^^"'  dwelling-house  and  seizing  a  gun.      Plea,   not 

^^^^^  guilty.     At  the  trial  at  the  last  spring  assizes  for  the 

it  is  necessary  oounty  of  HatUs^  before  Holrqyd3.y  the  defendants, 

to  demand  ad^    «  ^  w^         ' 

mittanoe,  before  two  of  whom  were  Constables,  and  the  third  the 
o/the  outJ  game-keeper  of  the  manor  where  the  plaintiff  resided, 
door  of  the       justified  the  trespass  under  a  warrant  granted  by  virtue 


felony. 


house  can  be  w  . 

ijgaUyjurtified.  of  the  stat.  22  and  23  Car.  2.  c.  25.  s.  2.,    which  em- 
Quiere,  ifsom        .  ' 

the  case  of        powers  game-keepers  and  other  persons,  authorized  by 

felonv.  J         1       1         , 

warrant  under  the  hand  and  seal  of  any  justice  of  the 
peace  for  the  county,  m  the  day-time  to  search  the 
houses  of  unqualified  persons  suspected  of  having  in 
their  custody  guns,  &c.  for  the  purpose  of  destroying 
game ;  and  to  seize,  detain,  and  keep  the  same^  to  and 
for  the  use  of  the  lord  of  the  manor,  or  to  cut  to  pieces 
and  destroy  them.     The  plaintiff  was  proved  to  be  an 

(a)  This  case  was  moved  within  the  fiist  jTour  days,  but,  by  accident, 
was  omitted  to  be  inserted  in  its  proper  phce. 

unqua- 


Bkowk. 
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unqualified  person ;  but  on  the  warrant  being  produced         1819* 
several  objections  were  taken  to  it  as  being  informal.  . 

Lauvocc 

And  it  further  appearing  that  the  outer  door  of  the  agamn 
plaintiff's  house  had  been  broken  open,  without  his 
having  been  previously  requested  to  open  it,  the  learned 
Judge  was  of  opinion  that  the  justification,  was  not 
sufficiently  made  out,  and  the  plaintiff  obtained^  a 
verdict.    And  now, 

Pell  Seijt  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered. 
He  contended  that  the  defendants  were  justified  in 
obeying  the  warrant;  and  that  if  the  warrant  was 
informal,  the  proper  remedy  of  the  plaintiff  was  not 
against  them,  but  against  the  magistrate  who  had 
granted  it.  Then,  as  to  the  other  objection,  that  the 
outer  door  was  broken  open,  he  contended  that  here 
there  appeared  to  have  been  a  misdemeanour  on  the 
part  of  the  plaintiff;  and  that,  in  the  execution  of  cri- 
minal process,  the  outer  door  may  be  lawfiiUy  broken 
open.  If  a  previous  request  be  held  to  be  necessary,  it 
will  be  very  inconvenient ;  for  in  many  criminal  cases, 
as,  for  instance,  felony,  it  will  give  the  party  accused 
notice  that  he  may  make  his  escape. 

Abbott  C.  J.  I  am  of  opinion  that,  in  this  case,  the 
verdict  is  ri^t.  It  is  not  at  present  necessary  for  us  to 
decide  how  far,  in  the  case  of  a  person  charged  with 
felony,  it  would  be  necessary  to  make  a  previous  demand 
of  admittance  before  you  could  justify  breaking  open  the 
outer  door  of  his  house;  because,  I  am  clearly  of 
opinion  that,  in  the  case  of  a  misdemeanour,  such  pre- 
•vious  demand  is  requisite ;  and  that  is  sufficient  for  the 

deter- 


Launocx 
BaowK. 
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deterroinfltion  of  the  present  case.  It  is  reasonable  that 
the  law  should  be  .so ;  for  if  no  previous  demand  is 
made,  bow  is  it  possible  for  a  party  to  know  what  the 
object  of  the  person  breaking  open  the  door  may  be? 
He  has  a  right  to  consider  it  as  an  aggression  on  his 
private  property^  which  he  will  be  justified  in  resisting 
to  the  utmost 


Bayley  J.  The  present  yerdict  is  quite  right;  be- 
cause^ eren  in  the  execution  of  criminal  process,  you 
must  demand  admittance  before  you  can  justify  break- 
ing open  the  outer  door.  That  point  was  mentioned 
in  the  judgment  of  the  Court,  in  the  case  of  BttrdeU  r. 
Abbott,  {a) 


HoLROTD  and  Best  Js.  concurred. 


(<i)  14  EtM,  165. 


Ride  refused. 


TWtdoyt 
May  IStfa. 

It  18  not  neces- 
aaryi  in  case  of 
8  trial  by  pro- 
viso, after  a 
lapse  of  four 
tcnns,  without 
any  proceeding. 


to  give  a 
notice. 


tanns 


Theobald  against  Crickmore^ 

T^HIS  was  an  action  of  trespass  tried  at  the  £fsar 
Summer  assizes,  181 7,  when  the  plaintiff  obtained  a 
verdict.  The  defendant,  in  Michaelmas  term  fbllowi&g^ 
obtained  a  rule  nisi  for  a  new  trial,  which  was  made 
absolute  in  HUary  term,  1818.  No  further  prooeediiigt 
were  had  until  the  2Sd  Februanf^  1819,  when  thede* 
fendant  served  the  plaintiff  with  a  rule  for  a  trial  bjr 
proviso ;  and  on  the  28th  February^  the  defendant  abo 
served  the  plaintiff  with  notice  of  trial  for  the  ensuing 
The  record  was  taken  down  by  proviso.   The 

plain- 
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plaintiir  did  not  appear,  and  was  nonsuited.    The  de-  1819. 

fendant  had  not  given  a  term's  notice  of  his  intention  — — — 

to  proceed.     A  rule  having  been  obtained  for  setting  agntut 

aside  this  verdict  for  irregularity,  on  the  ground  that  ^"*'**<*»^ 
the  defendant  had  not  given  a  term's  notice  of  trial, 

fValford  now  shewed  cause.  The  rule  requiring  a 
term's  notice,  after  a  lapse  of  four  terms,  does  not 
apply  to  the  case  of  trial  by  proviso.  In  fact,  there  is 
lip  written  rule  of  Court  on  the  subject.  It  is  cer- 
tainly the  practice  as  against  plaintifis.  The  practice 
of  applying  for  judgment,  as  in  case  of  a  nonsuit,  has,  in 
modem  times,  been  substituted  for  the  trial  by  proviso; 
and  in  Doe  v.  Moses  (a),  and  Manby  v.  Wortley  (A),  it 
was  decided  that  the  rule,  requiring  a  term's  notice  of 
proceeding,  does  not  extend  to  a  motion  for  judgment 
as  in  case  of  a  noftsuit. 

Chitty^  contra.  It  is  laid  down  in  1idJC%  Practice, 
820.,  that  the  defendant,  on  a  trial  by  proviso,  must 
give  the  like  notice  to  the  plaintifi^  as  the  plaintiff  would 
have  been  obliged  to  give  to  him,  and  Hachell  v.  Grif'^ 
Jiths  {c\  Askmn  v.  Corhill  [d\  are  authorities  to  this 
effect.  The  reason  assigned  for  the  rule  by  Lord  EUeti'- 
borough  C.  J.  in  May  v.  Wooding  {e)  is,  that  while  the 
matter  is  still  in  controversy,  the  party  should,  after  so 
long  a  lapse  as  four  terms,  without  any  proceedings,  have 
notice  that  he  may  prepare  himself;  and  that  reason 
applies  as  well  to  a  plaintiff  as  to  a  defendant. 

Abboit  C.  J.    The  practice  of  moving  for  judgment, 
as  in  case  of  a  nonsuit,  is  now  generally  substituted 

{a)  5T.R.  634.  (6)  8  Mack.  1294.  (e)  %  Salk.  646. 

(rf)  3  Salk.  650.  (€}  3M.  i  S.  S(X}. 

for 
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Trxobald 

againtt 
Cbicxmorx. 


for  that  of  trial  by  proviso.  It  has  been  decided,  that 
a  term's  notice  is  not  requisite,  before  moving  for 
judgment  as  in  case  of  a  nonsuit ;  and  I  think  that  a 
similar  practice  ought  to  prevail  in  this  case. 

Rule  discharged. 


Tue$daiff 
May  18th. 

Ah  affidaTit  to 
hold  to  bul, 
stating  that  de- 
fendant was 
indebted  to 
plaintiii;  for 
goods  sold  and 
oeliTcredbythe 
plaintiff  for  the 
defendant,  is 
insufficient ; 
because  it  did 
not  appear  that 
the  goods  were 
sold  and  deli- 
vered to  the 
defendant 


Bell  against  Thrupp. 

'^PHE  affidavit  to  hold  to  bail  stated,  that  the  defend- 
ant was  indebted  to  the  plaintiff  for  goods  sold  and 
delivered,  materials  found  and  provided,  and  work 
and  labour  done  and  performed  by  the  plaintiff  for  the 
defendant. 

Ckitly  had  obtained  a  rule  nisi  for  discharging  the 
defendant  out  of  custody  on  filing  common  bail,  on 
account  of  tlie  insufficiency  of  the  affidavit;  which  stated 
that  the  goods  were  sold  and  delivered  for  instead  of 
to  the  defendant. 

.  Littledale  shewed  cause,  and  distinguished  this  from 
Calhraw  v.  Hagger  (a),  where  the  affidavit  stated  that 
the  defendant  was  incicbted  to  the  plaintiff  for  goods 
sold  and  delivered  to  hifn  the  defendant,  and  it  was 
omitted  to  add  by  the  flairUiff*;  but  here  the  words 
are,  "goods  sold  and  delivered  by  the  plaintiff  for  the 
defendant,"  which  is  an  immaterial  variation. 

Rut  the  Court  said,  that  an  affidavit  to  hold  to  bail, 
which  was  to  have  the  effect  of  depriving  a  party  of  bis 
liberty,  should  be  framed  in  most  precise  and  positive 
words ;  and  they  held  the  objection  well  founded. 

Rale  absolute. 


(a)  SJ^oif,  106, 
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The  HiGBGATE  Archway  Company  against    ^^tiftj, 

Nash, 

nPHE  plaintiifi  having  brought  an  action  agaoist  the  By  rule  of 


defendant  upon  a  bond,  all  matters  in  difference  and  aU  matters 

in  difi^^ence 

between  the  parties  were  referred  to  an  arbitrator;  and  ^vereRfened 
by  the  rule  of  reference,  the  costs  of  the  cause  were  to  ^nddie  costs  of 
abide  the  event  of  the  award.     The  arbitrator  awarded,   S^aSdeAT^' 
that  the  verdict  should  finally  stand  for  the  plaintiffi  for  fT®"*-  P®  "T 

Ditrator  directed 
3000/.   damages  ;    but  he  further  directed,   that  the  theyerdlcttobe 

plaintiffs  should  not  take  out  execution  for  that  sum  piamttfis;  bat 

until  they  should  have  paid  the  defendant  a  sum  ex-  ^^  out 

ceeding    both    the    damages  and    costs,   which    the  ^^^e^nS 

plaintiffs  were  indebted  to  the  defendant,  upon  an-  they  had  pud 

'  *  a  laiser  sum 

Other  account*      The  plaintifis*  attorney  entered  up  due  to  the  de- 
judgment  and  issued  a  fieri  facias  for  the  debt  and  tbatUieplam- 
costs,  but  indorsed  to  levy  the  costs  only,  although  the  ^gh^STSce 
15,000/,  had  not  been  paid.     Upon  these  facts,  dis-  ^^^^^"^ 
closed  in  affidavits,  a  rule  nisi  had  been  obtained  for  - 
setting  aside  the  execution  with  costs.     And 

Scarlett  and  Walford  now  shewed  cause.  By  the  rule 
of  reference,  the  costs  were  to  abide  the  event;  and 
whatever  the  award  might  be,  the  costs  followed  as  a 
necessary  consequence  of  the  event.  If  the  action  had 
proceeded,  and  the  plaintiff  had  recovered  judgment, 
the  Court  would  not  allow  the  debt  and  costs  to  be  set 
off  against  the  judgment,  obtained  by  the  defendants 
until '  the  attorney's  lien  was  satisfied,  Middleton  v. 
HiU.  (aV  If  this  application  were  to  succeed^  the 
attornej^ght  be  altogether  deprived  of  his  costs. 

(a)  IM.4:S.940. 
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1819«  F.Pollockf  contrL  The  costs  are  part  of  the  damages. 

Deacon   v.  Morris,  (a)     Execution,  therefore,  cannot 


Hl«B«ATI 

Aichway  Com*  be  ^en  out  for  the  one  without  the  other ;  and  as  the 
agauut  arbitrator  has  expressly  prevented  the  plaintiff  from 
^'^  taking  out  execution  for  the  debt,  it  follows  that  he 
cannot  take  out  excution  for  the  costs,  and  therefore 
this  is  a  breach  of  the  award.  The  execution,  too,  is  for 
the  debt  and  costs,  which  is  a  direct  breach  of  the  award ; 
although  the  indorsement,  it  is  true,  is  only  to  levy  the 
costs.  That  will  be  an  irregularity,  because  the  exe- 
cution will  not  correspond  with  the  judgment 

Abbott  C.  J.  The  costs  follow  as  a  legal  conse* 
quenceof  the  award;  and  the  writ  of  execution,  though 
taken  out  for  the  debt  and  costs,  is  only  indorsed  to 
levy  the  latter,  and  is,  tlierefore,  no  breach  of  that 
award.  For  although  in  case  there  had  been  cross- 
actions  the  defendant  would  have  been  entitled  to  have 
set  off  one  judgment  against  the  other,  he  would 
still  have  been  liable  to  the  costs  of  the  plaintiffs' 
attorney. 

Rule  discharged. 

(a)  Ante,  593. 


Tu£$it^f  Key  against  Hill. 

Theflflofiiee^       A  RULE  having  been  obtained  on  a  former  day, 
witboot  any  m  this  term,   to  Stay  the  proceedings  in  three 

sufficient  reason  .  .ti.-ii.jwi         -       i  .         ♦ 

for  so  doing,       actious  ou  the  Dail-bond,  taken  m  this  cause,  upon  pay- 
brought  sepa-  X 
rate  actions  i^iaixifteadi  of  the  baU.    The  Court,  upon  payment  of  the  coots  «f%iie  actioD 
011)71  Vt*7^  &  proceedings  in  all.   Dissentieate  JbboU  C.  J. 


,e^  ^  /f.^  /i^-a-s.  ^^-  V  ^^^-^  ^v  //.  £^M..yf 


ment 
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ment  of  the  cost?  of  one  actioo  only ;  bail  above  having        18)&. 
b^^  piit  iii  ai^d  justified,        »  ■ 

Cann/n  now  shewed  cause.  A  bail-bond  is  pot  to  be  Q^ 
distinguished  from  any  other  joint  and  several  bond^ 
where  the  obligor  has  a  right  to  sue  all  the  parties  se- 
parately. The  statute  4  &  5  Anne,  c.  16.  5.  20.,  enables 
the  assignee  of  the  bond  to  sue,  whereas,  at  common 
law,  the  sheriff  only  could  put  it  in  suit  The  act 
certainly  (mabled  the  Court  to  give  such  relief  to  tlf e 
defendant  and  to  the  bail  as  was  consistent  with  justice 
and  reason.  The  invariable  practice,  since  the  passing 
of  that  act,  wher^  several  actions  have  been  brought,  is, 
to  stay  the  proceedings,  upon  payment  of  the  costs,  in 
all  the  actions ;  and  this  pracjtice  of  bringing  several 
actions  has  been  the  subject  of  great  complaint,  and 
has  firequently  been  Reprobated  by  the  Court ;  but  no 
application  of  this  sort  has  ever  yet  been  made^  and  that 
of  itself  affords  the  strongest  argument  against  it 

E.  Laooesj  contr^  The  statute  of  Anne  enables  the 
Court  to  give  to  the  bail  such  relief  as  is  consistent  with 
reason  and  justice.  It  is  most  consistent  with  reason 
and  justice,  that  they  should  be  relieved  from  the  costs 
of  three  actions,  where  no  reason  can  be  assigned  for 
bringing  more  than  one.  Cases  may  oCcur,  where| 
perhaps,  several  actions  would  be  proper,  but  no  neces- 
sity is  suggested  for  tuch  a  proceeding  here ;  and,  as 
the  debt  might  have  been  recovered  in  one  action,  it 
is  inconsistent  with  reason  and  justice^  that  the  bail 
should  be  subjected  to  the  costs  of  three. 

Abbott  C.  J.  This  act  of  parliament  has  now  been 
in  force  for  more  than  a  century,  and  in  the  course  of 

Rr  2  that 
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1819.        that  time^  it  has  very  often  occurred  to  this  Court,  to 
-  express  its  most  marked  disapprobation  of  the  practice 

againtt  of  bringing  several  actions  upon  the  bail-bond  given  to 
*""  the  sheriff.  But  no  instance  can  b^  found  in  which 
the  Court  hasi  on  such  an  occasion,  stayed  the  proceed- 
ings, on  payment  of  the  costs,  in  one  of  those  actions 
only.  The  act  seems,  undoubtedly,  to  have  contem- 
plated only  one  action,  for  the  words  are,  "  that  the 
sheriff  shall  assign  to  the  plaintiff  the  bail-bond,  or 
other  security  taken  &om  such  bail,  by  indorsing  the 
same,  and  attesting  it  under  his  hand  and  seal.  And  that 
if  the  said  bail-bond  or  assignment,  or  other  security 
taken  for  bail,  be  forfeited,  the  plaintifi^  after  such  as- 
'  signment  made,  may  bring  an  action  and  suit  there- 
upon in  his  own  name."  But  I  think,  that  by  these 
words,  a  plaintiff  is  not  to  be  confined  to  one  action 
only;  for  there  may  be  cases,  where  it  may  be  very 
reasonable^  that  more  than  one  action  should  be 
brought  upon  the  bail-bond ;  as  where  the  plaintiff  has 
brought  an  action  against  one  only,  and  that  one  be* 
comes  unable  to  pay,  it  would  be  unreasonable  to  say, 
that  he  should  not  then  proceed  against  one  of  the 
Dthers.  So  that  it  appears  to  me^  that  under  this  part 
of  the  statute,  it  is  competent  for  such  plaintiff  to  bring 
more  actions  than  one.  The  act  then  goes  on  to  states 
that  the  Court  where  the  action  is  brought  may,'  by  rule 
of  Court,  give  such  relief  to  the  plaintiff  and  defend- 
ant in  the  original  action,  and  to  the  bail  upon  the 
bond,  as  is  agreeable  to  justice  and  reason ;  and  that 
such  rule  of  Court  shall  have  the  nature  and  effect  of 
a  defeazance  to  such  bail-bond.  Now  it  seems  to  me^ 
that  the  meaning  of  this  is,  that  the  Court  is  to  give 
such  relief  against  the  forfeiture  of  the  bond  as  is  rea- 
sonable. 
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sonable.    Where^  for  instance^  bail  above,  though  not        1819. 


Kn 


put  in  and  perfected  in  due  time,  have,  notwithstanding, 
been  put  in  and  perfected  within  a  few  days  after,  it  is        t^^ 
consonant  to  justice  and  reason,  that  the  party  should 
be  relieved  from  the  forfeiture  of  the  bond.     This  view 
of  the  statute  appears  to  be  corroborated  by  what  fol- 
lows ;  for  the  rule  of  Court  is  to  have  the  nature  and 
effect  of  a  defeazance  to  the  bond,  which  shews  that  the 
relief  before  spoken  of  is  a  relief  against  the  forfeiture 
of  the  bond.    But  I  do  not  think  that  this  extends  so 
far  as  to  give  the  CJourt  the  power  to  relieve  the  party 
applying,  against  the  costs  which  have  been  incurred  by 
the  plaintiff  in  bringing  more  than  one  action.     The 
question  is  now  agitated  before  the  Court  for  the  first 
time,  and  they  are   now  called  upon  to  pronounce  ' 
their  judgment  on  the  words  of  this  statute.     I  do 
not  feel  myself  at  liberty  to  say,  that  the  Court  can  de- 
prive the  pkdntiff  of  his  costs,  although  I  am  sorry, 
under  the  circumstances  of  this  case,  to  come  to  such  a 
conclusion.    No  such  construction  as  that  now  con- 
tended for,  was  originally  put  upon  this  act  of  pavlia- 
ment ;  and  I  cannot  think,  therefore,  considering  how 
often  the  subject  has  been  before  the  Courts  that  it 
could  have  escaped  notice^  if  it  had  been  the  correct 
one.    I  think,  therefore,  that  this  rule  should  be  dis- 
charged. 

Bayley  J.  The'practice  which  has  been  pursued  in 
this  case,  of  bringing  many  actions  on  one  bail-bond,  is 
certainly  most  oppressive,  and,  if  the  Court  are  unable 
to  grant  relief  under  this  statute,  it  calls  most  imperi« 
ously  for  the  interference  of  the  legislature.  The  &ct 
of  the  oppression  in  this  particular  instaQce  doei  not 
R  r  8  fumiah 
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1819.  fiirnidli  of  itsdf  any  ground  oil  which  the  Court 
can  act  But  it  may  induce  ti8  to  put  %udt  n  con- 
Ktruction  on  the  words  of  this  statute  if  they  are 
capable  of  it*  as  may  prevent  such  oppression  in 
fhture«  By  the  conmon  latt",  no  action  could  have 
been  brought  upon  the  bail-bond  by  any  person  but 
the  sheriffi  This  itatute  first  made  a  ^bail-bond  assign- 
able and  enabled  the  plaintiff  in  the  original  actibii> 
after  such  assignment,  to  bring  an  action  or  suit.  Now 
I  lay  tio  stress  on  the  words  *<^an  action''  being  used. 
For  it  seems  to  me,  that  by  the  subsequent  words  of 
the  clause  ^  the  plaindff  brings  more  than  one  action 
without  any  ground  fbr  so  doing,  that  tbb  Court  is 
not  obIj  warranted,  but  bound  to  give  such  rdief  as 
is  ^eeable  to  justice  and  reason.  Where  a  party 
brings  more  than  one  action  upon  a  bail-bond,  and  an 
application  is  made  to  this  Court,  for  such  relief  as  is 
agreeable  to  justice  and  reason,  it  seems  to  me  that  the 
Court  may  properly  ask  of  the  plaintiff  why  he  has 
brought  more  than  one  action.  If  he  can  assign  any 
good  reason  for  so  doings  then  it  will  be  fit  that  he 
should  have  die  costs  of  such  actions  as  he  might  rea- 
sonably bring.  But  if  it  appears  that  he  has  brought 
more  actions  than  one,  merely  for  the  purpose  of  getting 
costs,  then  I  think  the  Couit  x>ught  to  reprobate  such 
conduct,  and  to  do  so,  by  confining  his  claim  to  such 
costs  only  as  were  necessarily  incurred  to  obtain  the 
real  and  substantial  pniposes  of  justice.  I  am  of  opi- 
nioil,  diat  where  a  phuntifi^  as  in  this  case  can  give 
no  reason  for  bringing  more  than  one  action,  both 
justice  and  reason  require  that  the  Court  diould  give 
relief  upon  payment  of  the  costs  in  one  action  only,  and 
liMorefblv  thai  tUs  rak  shodd  be  made  absola^ 

HOLELOYD 
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HoLROTD  J.    The  only  doabt  which  I  have  had  in        181 9. 


this  case  is,  whether  we  are  predaded,  by  the  practice 
which  has  prevailed  so  long,  from  relieving  this  party 
under  the  clause  in  question^  on  payment  of  the  costs 
in  one  action  only.  The  usage  has  certainly  been  for 
parties  to  obtain  relief  on  payment  of  all  the  costs 
which  have  been  incurred.  Had  that  practice  been 
sanctioned  by  any  decided  case,  I  should  have  held 
myself  bound  by  it,  and  thought  that  the  only  mode 
which  the  Court  could  adopt  would  have  been  to  have 
prevented  this  practice  by  a  prospective  rule ;  and  my 
doubt  has  been,  whether  that  was  not  the  better  course 
to  adopt  on  the  present  occasion.  But  on  the  best  con- 
sideration which  I  can  give  to  the  subject,  I  think  that 
as  there  has  been  no  express  decision  on  the  point, 
although  the  practice  has  been  to  the  contrary,  we  are 
still  at  liberty  to  grant  such  relief  under  this  act  of  par^ 
liament  as  justice  and  reason  require.  Anc^  as  it  ap- 
pears in  this  case  that  several  actions  were  not  necessary, 
and  no  reason  has  been  assigned  why  more  than  one 
was  brought,  I  think  we  may,  consistently  with  justice 
and  reason,  stay  the  proceedings  on  payment  of  costs 
in  one  action  only. 

Best  J.  If  there  had  been  a  settled  practice  on  this 
subject,  I  should  ^have  felt  myself  bound  by  it ;  but  on 
enquiry,  it  appears  that,  as  yet,  there  is  no  judicial  de- 
cision pronounced  on  the  subject.  The  practice,  there- 
fore^ which  has  prevailed,  has  never  yet  beien  sanctioned 
by  the  Court  It  certainly  is  an  abominable  practice, 
and  we  are  now  called  upon,  for  the  first  tim^  -  to  say, 
whether  we  will  assent  to  it.  The  words  of  the  act  of 
parliament  are  <^  that  the  Court  may  give  such  relief 
Rr  4  as 
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as  18  agreeable  to  reason  and  justice."     Now  these 
words  ought  to  have  the  largest  posidble  construction 
given  to  them,  for  the  purpose  of  advancing  that  justice 
whtch  the  legislature  had  in  view.     And,  putting  that 
construction  on  the  word,  we  are  to  consider  whether, 
in  this  case,  it  was  fit  that  several  actions  or  one  only 
should  have  been  brought.    If  the  former,  then  un- 
doubtedly we  ought  not  to  stay  the  proceedings,  unless 
on  payment  of  all  the  costs  incurred^    But  if  the  ktter, 
then,  as  clearly,  we  ought  to  stay  them  on  payment  of 
such  costs  only  as  were^  in  our  judgments,  necessary  to 
have  been  incurred.    There  is  only  one  cas^  in  which, 
as  it  seems  to  me,  it  can  be  proper  to  bring  more  than 
one  action,  which  is  the  case  where  one  of  the  bail  can- 
not be  served  with  a  writ.     But  here  that  circumstance 
does  not  exist,  for  it  appears  that  all  the  bail  have  been 
served  with  process ;  and  the  plaintiff  might  have  had 
exactly  the  same  security  by  bringing  one  joint  action 
against  all  the  parties.     We  are  called  upon  to  put  a 
stop  to  the  continuance  of  this  practice^  and  I  therefore 
fully  agree  with  my  Brothers  Bayky  and  Hotrcffd,  that 
this  rule  ought  to  be  made  absolute. 

Rule  absolute. 


Wednetdasft 
Hi^lStfa. 


The  King  against  The  Sheriffi  of  London^  in 
Flomer  v.  Houghton. 


Notice  of  btn      TN  this  case,  the  attachment  issued  against  the  sheriff 

the  defendant't         after  bail  above  had  been  put  in ;  and  Chitty  having, 

b^'i^vve^t     ^^  *  fijrmer  day,  obtained  a  rule  nisi  for  setting  aside 
in  by  an  attor- 

Bcy  employed  by  the  bail  to  theaheriflTy  without  any  order  banng  been  made  to  change  the 
Mtmeyi  Held  that  thia  watiuffident 

this 


Brici. 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  605 

this  attachment  fpr  irregularity,  it  now  appeared  that  1819. 
notice  of  bail  had  been  originally  given  by  the  defend-  — — 
ant's  attorney,  and  that  without  any  order,  for  changing  o^amst 
such  attorney,  the  bail  to  the  sheriff  employed  another 
attorney  to  put  in  and  perfect  bail,  who  gave  due  notice 
of  adding  and  justifying  fresh  bail,  who  accordingly  did 
justify.  The  attorney  for  ther  bail,  afler  such  justifi- 
cation, and  not;  before,  was  appointed  the  defendant's 
attorney. 

ManyeU  and  Abraham^  against  the  rule,  cited  Kaye 
V.  De  Mattos  (a),  and  contended  that  the  notice  of  bail 
by  another  attorney,  without  an  order  for  changing  the 
former,  was  a  nullity. 

Per  Curiam.  An  order  to  change  the  attorney  is 
not  necessary  in  this  case,  as  it  appears  that  the  attor- 
ney who  gave  notice  of  the  added  bail  really  acted  on 
behalf  of  the  bail  to  the  sheriff.  It  is  of  the  greatest 
importance  that  the  bail  to  the  sheriff  should  be  al- 
lowed to  put  in  bail  above  for  their  own  protection, 
and  it  is  wholly  immaterial  to  the  plaintiff  by  what 
attorney  the  notice  of  added  bail  was  given. 

Rule  absolute. 

(a)  2Black,lZ2Z. 
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1819. 
wednetd^.      The  KiNG,  OH  the  Prosecution  of  Mills,  (gainst 

2£ay  19th.  '  '  ^^ 

Brice. 

tJ^^^f  ^HE  defendant  had  been  tried  and  atquitted,  at  the 
has  no  right  to  lost  Loudon  sittings,  upon  an  indictment  for  per- 

jury, and  state  jury,  and  the  prosecutor,  in  person,  now  moved  for  a 
prosecution.       new  trial,  on  the  ground  that  the  Lord  Chief  Justice 

had  refused  to  allow  him  to  address  the  jury,  and  state 

the  case  for  the  prosecution. 

Per  Curtafiu  In  a  criminal  prosecution,  instituted 
for  the  interests  of  the  public,  in  the  name  of  the 
king,  and  not  to  gratify  the  objects  of  an  individual,  a 
prosecutor  has  no  right  to  address  the  jury.  Counsel 
indeed  (who  are  in  some  measure  under  the  control  of 
the  Court)  have  this  privilege  allowed  to  them;  be- 
cause, from  their  professional  education  and  habits  of 
business,  it  is  to  be  expected,  that  they  will  not  state  to 
the  jury  any  thing  but  what  is  fit  for  them  to  hear. 
Besides  the  prosecutor  may  be^  and  generally  is,  a  wit- 
ness ;  and  it  is  very  unfit  that  he  should  be  permitted 
to  state,  not  upon  oath,  &cis  to  the  jury  which  he  is 
afterwards  to  state  to  jthem  on  his  oath;  and  Bayley  J. 
added,  that  he  remembered  a  case  where  Lord  Ellenn 
borough  had  allowed  the  prosecutor  to  address  the  jury, 
and  afterwards,  on  being  spoken  to  on  the  subject  by 
the  other  Judges,  expressed  his  conviction  that  he  had 

done  wrong,  (a) 

Rule  refused. 

(o)  The  King  ▼.  MUne  and  Others,-^-  In  this  case  the  prosecutor, 
who  had  been  a  witness  before  the  grand  jury,  waived  giving  evidence 
in  the  case  before  Lord  EUenhorough  would  allow  him  to  address  the 
juiy.  And  on  the  prosecutor  moving  for  a  new  trial,  Lord  EUenbo' 
rou^  expressed  his  conviction  that  even  then  the  prosecutor  had  no 
right  to  addreN  the  jury.    Hiis  was  prolMbly  the  ewe  lOludecl  to  \fj 
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1819. 


The  Kino  against  The  Sheriffi  of  Middlesex,  f^^> 
in  the  Case  of  Phillips  v,  Doke. 


jdRCHBOLD  had  obtamed  a  rule  to  shew  cause,  F^ustice. 

-^^  Entry  of  com- 

why  the  attachment  against  the  defendants^  for  not  mittitur  in 
brhiging.  in  the  body,  should  not  be  set  aside,  with  i.  not  necessary 
costs,  for  irregularity.    The  rule  to  bring  in  the  body  SJJ'J^Ji^r*' 
expired  on  the  8th  Mmf^  on  which  day  the  defendant 
in  the  action  surrendered  himself  and  was  thereupon 
committed  to  the  custody  of  the  marshal;  and,  on  the 
same  day,  notice  of  the  render  was  given  to  the  plain- 
tiff's attorn^.     There  was  no  affidavit  of  the  service 
of  the  notice  of  render.  On  the  11th  ilfay,  the  rule  for 
the  attachment  was  obtained. 

Manning  shewed  causey  and  contended,  that  the 
render  was  not  valid  on  two  grounds.  First,  there 
was  no  affidavit  of  the  service  of  the  notice  of  render 
filed  at  the  Judge's  chambers;  and,  secondly,  that  tliere 
was  no  committitur  entered  in  the  marshal's  book,  which 
was  necessary  by  the  rule  of  Court  of  Trin,  3  Anne^  to 
be  done  by  the  defendant ;  and  he  cited  Tidd*s  Prac'- 
tice^  282. 

ArcKboldj  contr^  contended,  that  the  entry  in  the 
marshal's  book  was  unnecessary.  The  committitur  itself 
is  delivered  to  the  marshal ;  and,  in  2  Burr.  1049.,  Sir 
James  Burraao  states,  that  that  book  is  a  book  of  no  au- 
thority whatsoever,  and  only  meant  for  the  marshal'^ 
convenience,  and  the  same  is  laid  down  in  2  SeUofi^  36. 
And  notice  of  the  fender  to  the  plamtiff 's  attorney  was 

quite 
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1819.        quite  sufficient.     As  to  the  other  objection,  he  was 
•""■^        stopped  by  the  Court. 

The  King  ^^         ^ 

Tiie'sherifis  of  Abbott  C.  J.  It  is  not  essential  to  a  perfect  render 
DLMix.  ^^^  ^QXQ  should  be  to  affidavit  of  the  service  of  the 
notice  of  render  filed  at  the  Judge's  chambers.  As  to 
the  other  point,  also,  we  are  at  present  of  opinion,  that 
the  attachment  is  irregular;  but  if,  on  consideration, 
we  should  alter  our  opinion,  we  will  mention  it  again. 

On  the  next  day,  the  Court  said,  that  they  had  con- 
sidered the  question,  and  retained  their  former  opinion ; 
and  BayUjf  J.  added,  that  Mr.  Tidd  was  not  borne  out 
by  the  authorities  in  the  position  laid  down  by  him, 
j7.  283.  The  course  of  practice  is  this :  the  bail  bring 
the  defendant  to  the  Judge's  chambers  to  be  ren- 
dered; the  Judge  makes  out  the  committitur,  which, 
together  with  the  prisoner,  is  delivered  by  the  tipstaff 
to  the  marshal.  In  the  cases  referred  to  by  Mr. 
Tidd  the  committitur  is  of  a  different  description  from 
the  present.  They  are  cases  where  the  prisoner  being 
already  in  the  custody  of  the  marshal,  the  character 
of  his  commitment  is  changed.  There  the  commit- 
titur is  filed  with  the  clerk  of  the  judgments,  and 
an  entry  is  made  in  the  marshal's  book.  Where  a 
prisoner  is  brought  up  by  habeas  corpus  from  the  Fleets 
in  order  to  be  charged  in  execution  in  the  Kin^^ 
Benchy  there  the  committitur  is  not  entered  in  the 
marshal's  book.  In  that  case,  as  well  as  this,  the  com- 
mittitur, which  is  delivered  with  the  prisoner,  apprizes 
the  marshal  of  the  character  of  the  commitment,  and 
gives  him  all  the  information  necessary  for  his  guidance ; 
whereas,  in  cases  where  the  nature  of  the  commitment  is 
changed,  further  information  to  the  marshal  is  essential ; 
and|  in  those  cases,  the  entty  in  his  book  is  requisite. 

Rule  absolate* 
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1819. 

The  King  against  Woolf.  ^JI^^'. 

THE  defendant,  Woolf  (a),  had  been  adjudged  to  be  Where  a  de- 
feudality  in  an 

imprisoned  two  years,  to  pay  a  fine  of  10,000/.,  indictment  for 

and  be  further  imprisoned  till  that  fine  was  paid.     A  has  received    ' 

levari  facias  having  issued  out  of  this  Court  against  S^^^d*i,^f 

the  defendant,  his  goods,  nearly  to  the  amount  of  the  ^^JJ^"*' 

fine,  were  taken  in  execution  by  the  sherifis  of  London.  !«▼««  facias 

.  may  issue  im- 

And  now,  mediately  to 

take  his  goods 
in  execution 

F.  PoUock  moved  for  a  rule  nisi  to  set  aside  this  writ,  for  the  fine.' 
The  only  authority  which  can  be  found  for  this  pro- 
ceeding is  the  case  of  Rex  v.  Wade  (&),  reported  also 
under  the  name  of  Bex  v.  Webb  {c) ;  but  this  authority, 
which  was  decided  in  the  reign  of  the  Stuarts^  has  never 
been  acted  upon  since.  It  is  observable,  that  in  each 
of  the  books  it  is  reported  for  a  different  purpose; 
and  the  defendant^  in  that  case,  does  not  appear  to  have 
been  before  the  court :  so  that  no  one  was  interested  in 
raising  this  question  there.  The  authority  of  that  case 
is  therefore  questionable^  and  there  is  no  other  authority. 
The  practice  has  never  been  conformable  to  it;  and 
there  does  not  seem  to  be  any  good  reason  for  the 
clause  of  imprisonment  <Uill  the  fine  be  paid,"  if  it  can 
be  thus  levied.  Beside$,  in  this  case,  non  constat  that 
this  writ  has  been  issued  by  the  crown  itself;  and,  at 
any  rate,  it  is  a  harsh  proceeding  against  the  defendant, 
whose  goods  are  seized  and  sold,  without  any  applica- 
tion to  him  to  pay  the  money  and  redeem  his  goods ; 


(0 


Anie,  462.  (6)  Skmner,  IS.    Sir  T,  Jones,  185. 

^  Skm.  166.  ^  ^ 

and 
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1819.        and  in  fiict,  by  a  sale  of  these  goods  at  a  loss  his  fine 
will  be  increased. 


The  KiHG 


Abbott  C.  J.  The  present  application  is  not  made 
on  any  peculiar  circumstances  of  fact,  but  only  on  the 
ground  pf  the  illegality  of  this  writ  If  there  are  any 
circumstances  to  riiew  that  it  has  been  issaed  by  an  im- 
proper person,  or  without  proper  authority,  or  that  the 
mode  of  levying  the  fine  is  more  harsh  than  justice  re- 
quires, our  judgment,  which  is  upon  the  law  only,  will  not 
preclude  the  party  from  making  such  special  application. 
On  the  law,  if  we  entertained  any  reasonable  doubt,  we 
should  grant  a  rule  to  shew  cause;  but  if  we  haTe  no 
doubt,  we  ought  not  to  do  so.  It  is  said  that  this  writ 
has  issued  on  the  authority  of  a  single  case  in  the  rdgu 
of  one  of  the  bouse  of  Stuati  /  and  we  are  desired  to  say, 
that  cases  in  those  reigns  are  not  to  be  regarded  as  law* 
To  that,  however,  I  cannot  assent.  But  it  ia  a  mistake 
to  say,  that  this  rests  only  upon  the  authority  of  that 
case ;  for  that  case  itself  rests  upon  the  principles  of  the 
common  law,  that  the  crown,  who  represents  the  pub- 
lic, is  entitled  to  levy  for  its  debts  by  ah  united  procesa 
against  the  body,  land,  and  goods  of  its  debtors.  In 
this  case,  however,  there  has  not  been  any  prooeas 
against  the  person,  the  defendant  being  in  ezecudoii, 
not  for  the  fine^  but  for  the  term  for  which  the  court 
gave  judgment  of  imprisonment  Many  cases  of  this 
sort  have  occurred  in  the  Court  of  Exchequer  within 
my  remembrance.  Indeed,  the  form  of  the  writ  of 
extent  itself,  which  requires  the  sheriff  to  take  the  goods, 
chattels,  lands,  and  person  of  the  debtor,  proves  the 
same  rule  to  exist  Better  evidence  of  the  law  of  the 
land  we  cannot  expect    Tlie  case  cited  was  therefi>re 
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Tbe  KiVG 

agttinsi 
Woour. 


an  authority  founded  upon  the  general  principle  of  the  1819. 
law ;  and  as  by  that  authority  it  is  laid  down  that  a 
levari  facias  may  issue  for  a  fine  due  to  the  king,  which 
is  a  debt  on  record,  I  do  not  entertain  any  doubt  of  the 
legality  of  this  writ.  If  it  has  issued  under  any  impro- 
per circumstances,  or  if  it  imposed  upon  the  defendant 
a  greater  inconvenience  than  is  necessary  to  insure  the 
payment  of  the  fine^  these  special  circumstances  may 
again  be  submitted  to  the  Court  on  a  fresh  affidavit 

Baylet  J.  The  only  question  we  are  to  consider  is^ 
whether  the  crown  has,  or  has  not,  a  right  to  issue  a  le- 
vari facias  for  the  debt  in  question ;  and  upon  that,  on 
principle,  it  seems  to  me  there  can  be  no  doubt  Indeed, 
it  is  not  discussed  on  principle ;  but  observations  are 
made  that  this  is  a  new  mode  of  proceeding,  and  that 
mischievous  consequences  would  follow  from  it  I 
think,  however,  that  mischievous  consequences  would 
ensue  to  the  crown  and  the  regular  administration  of 
justice,  from  a  delinquent  withdrawing  all  his  property 
from  the  effect  of  a  judgment ;  and  that  the  preventing 
that  will  not  be  a  mischievous  consequence  to  any  one 
but  himself.  Here  there  is  a  judgment  that  tbe  defend- 
ant do  pay  to  the  king  a  fine  of  a  certain  sum.  By  thbt 
judgment  the  debt  becomes  a  debt  to  the  king,  of 
record ;  and  it  is  payable  to  the  king  instanter.  It  is 
true,  that  part  of  the  judgment  is  also,  that  if  at  the 
expiration  of  the  imprisonment  the  fine  shall  not  be 
paid,  he  is  to  continue  in  prison  until  it  be  paid;  but 
that  is  only  for  a  farther  remedy  on  behalf  of  the 
crown ;  and  if  we  were  to  say,  that  the  crown  shall  not 
be  at  liberty  to  issue  an  immediate  execution  for  its  own 
debt,  we  should  place  the  crown  in  a  worse  situation 

than 


WOOLF. 
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1819.        than  any  subject.     The  case  cited  shews  that  the  levari 
.  — —        facias  from  this  court  was  the  proper  mode  of  procced- 

The  Kino  mi      t  .       i  •   i  i  •  /• 

againu  ing.  The  king  has  a  right  to  choose  his  own  court  for 
the  purpose  of  suit ;  and  for  the  purpose  of  issuing 
execution,  he  may  adopt,  if  he  pleasesy  that  court  in 
which  the  judgment  has  been  pronounced.  If  this  had 
been  estreated  into  the  Exchequer,  could  not  the  £x« 
chequer  have  issued  process  ?  If  bo,  why  must  the 
crown  wait  for  that,  and  why  may  not  this  court  issue 
it  ?  In  Comyris  Digest^  title  Viscouniy  c.  5.,  it  is  laid 
down,  that  it  is  part  of  the  duty  of  the  sheriff  himself  to 
levy  all  sums  due  to  tlie  crown.  I  am  therefore  of 
opinion  that  this  writ  has  properly  issued ;  and  I  do  not 
see  that  any  inconvenience  whatever,  which  can  be 
legally  considered  as  an  inconvenience,  will  result 
from  it* 

HoLROYD  J.  I  am  of  the  same  opinion.  I  think 
the  case  cited  not  only  establishes  the  principle,  but 
that  the  principle  itself  is  founded  on  the  common  law. 
Cadfnor^%  case,  cited  in  Hex  v.  Webb^  as  determined  in 
Kflyii^s  time,  establishes  this,  that  where  a  partjr  is  in 
execution  for  a  fine,  still  a  writ  of  levari  facias  lies  de 
bonis  et  catallis.  li^  therefore,  the  defendant  here  was 
in  execution  for  the  fine,  which  he  is  not,  still  this 
levari  facias  might  issue.  I  think,  therefore,  that  we 
ought  to  refuse  this  rule. 

Best  J.  Nothing  is  more  mischievous  than  to  bring 
into  doubt  established  principles  of  law.  It  is  an  esta- 
blished principle,  that  the  king  may  have  execution 
against  body,  land»  and  goods.  That  principle  is  applied 
to  the  present  case  by  the  King  v.  Webb.   I  have  heard 

nothing 
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nothing  to  impeach  the  authority  of  that  case.  It  is  saidf  1819« 
that  that  case  was  decided  in  the  reign  of  Charles  the  Se» 
cond ;  but  if  that  were  an  argument,  many  cases  decided 
by  some  of  the  most  enlightened  Judges,  "Lord  Hale  and 
others,  would  be  swept  away.  I  agree,  that  this  is  a 
debt  of  record,  due  to  the  king  the  instant  the  judgment 
is  pronounced,  and  it  would  be  strange  to  say,  wjiere  a 
debt  is  due,  that  there  is  no  remedy  to  recover  it  for  die 
term  of  two'  years.  It  would  be  saying,  that  in  propor- 
tion to  the  greatness  of  the  delinquency  of  the  offender, 
would  be  the  difficulty  of  recovering  the  penalty :  for  the 
longer  the  crown  is  delayed,  the  greater  will  be  the  op- 
portunity given  to  the  defendant  of  defeating  that  right. 
A  doubt  upon  this  case  migh  be  very  mischievous.  It 
does  not  appear  that  the  whole  debt  has  been  levied,  and 
a  doubt  might  stop  the  exertions  of  those  who  are  at  pre- 
sent endeavouring  to  recover  the  whole  sum,  and  might 
prevent  the  crown  from  recovering  it,  by  giving  the 
defendant  an  opportunity  of  removing  his  property  out 
of  reach.    I  am,  therefore,  of  opinion,  that  this  rule 

should  be  refused. 

Rule  refused* 


KiRKHAM  against  Marteb.  (a)  JW%» 

Auy  Sill. 

HTHE  declaration  stated,  that  one  T.  E.  Marter^  be*  a.  had  wronf* 
fore  the  making  of  the  promise  of  defendant,  had,   ^tih^tcl^ 
without  the  leave  or  license  of  the  plaintiff,  wrongfully  ^^^^^^ 
ridden  a  horse  of  the  plaintiff's,  in  consequence  whereof  *^^**^ 

thatapromiao 

hf  a  tbird  penon  to  pay  the  damage  tbe|«by  nistained,  in  oonnderation  that  B.  would  not 

bring  any  action  against  ^.,  iaa  collateral  promise  within  the  statute  of  frauds,  and  musi 

.  be  in  writing.    Held,  also,  that  a  motion  for  a  new  trial,  where  the  cause  has  hern  tried 

during  the  tenn,  may  be  made  at  any  time  within  four  days  after  the  distringas  is  ittumaU*. 

(a)  We  were  faTOured  with  the  note  of  this  case  by  a  geatkiniii  it  tht  btr. 

VoiuIL  Ss  the 
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1819*        the  horse  died;  that  the  plaintiff  had  threatened  to 
^  commence  an  action  a£:ainst   the  said   T.  E.  M.  for 

^h^iuf  the  recovery  of  such  damages  as  plaintiff  had  sustained, 
by  reason  of  the  premises;  and  thereupon,  in  con- 
sideration of  the  premises,  and  that  the  plaintiff^  at  the 
request  of  defendant,  would  not  bring  any  action 
against  the  said  T.  E.  M.  for  the  cause  aforesaid,  and 
that  plaintiff  wpuld  be  content  to  take,  for  and  on 
account  of  the  said  horsey  what  should  be  agreed  upon 
between  the  defendant  and  one  A.  B.  defendant  pro- 
mised to  pay  plaintiff  what  ;houId  be  agreed  upon  be- 
tween defendant  and  said  A.  £.,  for  and  on  account  of 
said  horse.  Averment,  that  plaintiff  had  brought  no 
^tion  for  the  cause  aforesaid,  and  that  he  was  willing 
to  takci  for  and  on  account  of  the  horse,  what  had  been 
agreed  upon  between  the  defendant  and  A.  J3^  and  that 
defendant  and  A.  B.  did  agree  that  defendant  should 
pay  plaintiff  fifly  guineas  for  the  said  hors^  and  the 
bill  due  for  the  maintenance  and  keep  of  the  ^d  horsey 
^d  that  the  same  should  be  paid  before  the  then  next 
Epsom  races.  Declaration  then  averred,  that  that  bill 
before  the  then  next  Epsom  races  was  ascertained  to 
amount  to  a  certain  sum  therein  mentioned.  Breach, 
non-payment  of  the  said  several  sums.  Plea,  general 
issue. 

^  The  cause  was  tried  on  Tkursdajh  13th  JUiiy,  at  the 
second  Middlesex  sittings  in  this  term,  before  AbboU 
C.  J.,  when  the  plaintiff  proved  a  verbal  contract,  as 
laid  in  the  declaration.  Abboit  C.  J.  thought  this  ma 
undertaking  for  the  default  or  miscarriage  of  another, 
withia  the  statute  of  frauds ;  and,  consequently,  that 
the  promise  ought  to  have  been  in  writings  and  the 
plaintiff  was  nonsuited.  The  distringas  was  returnable 
tm  Mimdagff  the  17th»    The  motion  for  a  new  trial 
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made  on  the  2l8t ;  and  although  more  than  four  days         1819. 

had  elapsed  since  the  trial,  the  Court  agreed,.aaer  con-  — 

snldng  with  the  Master,  that  such  a  motion  might  be  ^^^"^ 

made  at  any  time  within  four  days  after  the  return  of  Mamis. 
the  distringas;  and 

Abraham  now  moved  for  a  tiew  trial.  The  son,  on 
whose  behalf  the  promise  was  made  at  the  time  of 
making  such  promise,  did  not  owe  any  debt  to  the 
plaintiff  This  is  not,  therefore^  an  undertaking  for 
the  debt  of  another.  The  liability  of  the  son  for  da- 
mages was  not  created  at  the  time  when  the  promise 
was  mad^  and  that  is  esseiitial  to  bring  tlie  case  within 
the  statute  of  frauds.  In  Bead  v.  Nash  {a)  it  was  de- 
cided, that  a  promise  by  a  third  person  to  pay  da- 
mages, in  case  plaintiff  would  withdraw  his  record  in  an 
action  for  an  assault  and  battery,  was  not  within  the 
statute.  The  court  there  said,  «  that  the  defendant,  in 
the  original  action,  was  not  a  debtor;  the  cause  was 
not  tried;  he  did  not  appear  to  be  guilty  of  any  default 
or  miscarriage;  there  might  have  been  a  verdict  for 
him  if  the  cause  had  been  tried ;  he  was  never  liable  to 
the  particular  debt,  damages,  or  costs;*'  and  the  au- 
thority of  that  case  was  afterwards  recognized  by  the 
Court  of  Common  Pleas,  in  Fish  v.  HuUhinson.  (i)  , 
Burkmire  v.  DameU  (c)  is  an  authority  to  shew,  that  the 
statute  of  frauds  contemplated  only  an  engagement  to 
answer  for  the  contract  and  not  for  the  tort  of  another; 
and,  therefofe^  that  a  promise  to  answer  for  the  wrong 
of  another  need  not  be  in  writing. 

(a)  1  lfiZ».305.  (6)  2  TO,.  94, 

(c)  6  Mod.  S49.    Ld.  Ba^m.  1085. 

5»  2  ABBon 
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181 9.  Abbott  C.  J.    This  case  is  clearly  within  the  inis- 

''        chief  intended  to  be  remedied  by  the  statute  of  frauds : 

agmmm        that  mischief  being  the  frequent  fraudulent  practices 
which  were  too  commonly  endeavoured  to  be  upheld  by 
«   peijury ;  and  if  it  be  within  the  mischief  I  think  the 
words  of  the  statute  are  sufficiently  large  to  compre- 
hend the  case.   The  words  are  these :  <<  No  action  shall 
be  brought  to  charge  a  defendant  upon  any  spedal 
promise  to  answer  for  the  debt,  de&ult,  or  miscarriage 
of  another  person.^    Now  the  word  <<  miscarriage''  has 
not  tlie  same  meaning  as  the  word  <<  debt"  or  <<  default ;" 
it  seem*s  to  me  to  comprehend  that  species  of  wrong- 
ful act,  for  the  consequences  of  which  the  law  would 
make  the  party  civilly  responsible.      The  wrongful 
riding  the  horse  of  another,   without  his  leave  and 
licence,  and  thereby  causing  its  fleath,  is  clearly  an 
act   for  which  the  party  is  responsible  in  damages; 
and,    therefore^,    in   my  judgment,    fidls   within   the 
meaning  of  the  word  <<  miscarriage*''    The  case  of 
Sead  and  Nash  is  very  distinguishable  from  this;  the 
promise  there  was  to  pay  a  sum  of  money  as  an  induce- 
ment to  withdraw  a  record  in  an  action  of  assault, 
brought  against  a  third  person.    It  did  not  appear  that 
the  defendant  in  that  action  had  ever  committed  the 
assault,  or  that  he  had  ever  been  liable  in  damages; 
and  the  case  was  expressly  decided  on  the  ground  that 
it  was  an  original,  and  not  a  collateral  promise.     Here 
the  son  had  rendered  himself  liable  by  his  wrongful 
act,  and  the  promise  was  expressly  made  in  consider* 
ation  of  the  plaintiff's  forbearing  to  due  the  son.    I 
therefore  think  that  the  nonsuit  was  right. 

HoLBon> 
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HoLROTD  J.  (a)    I  am  also  of  opinion  that  the  non-        1819. 


KlftKVAX 


rait  in  this  case  was  right.  I  think  the  tcrih  miscar^ 
riage  is  more  properly  applicable  to  a  ground  of  action  ^li^iT 
founded  upon  a  tort  than  to  one  founded  upon  a  con- 
tract :  for  in  the  latter  case  the  ground  of  action  is,  that 
the  party  has  not  performed  what  he  agreed  to  perform ; 
not  that  he  has  misconducted  himself  in  some  matter 
for  which  by  law  he  is  liable.  And  I  think,  that  both 
the  words  miscarriage  and  default  apply  to  a  promise 
to  answer  for  another  with  respect  to  the  non-perform- 
ance of  a  duty,  though  not  founded  upon  a  contract. 
This  case  is  certainly  within  the  mischief  contemplated 
by  the  legislature^  and  it  appears  to  me  to  be  within 
the  plain,  intelligible  import  of  the  words  of  the  act 
of  parliament. 

Best  J.  It  appears  to  me  that  this  case  is  within 
the  spirit  and  principle,  as  well  as  the  words  of  the  act 
The  principle  of  the  act  is  this;  that  where  a  man 
undertakes  to  do  something  which  by  law  he  is  not 
bound  to  perform,  it  shall  be  reduced  to  writing. 
Here  the  defendant  does  undertake  to  do  something 
that,  by  law  he  is  not  bound  to  do.  It  is  not  reduced 
to  writing,  and,  therefore^  that  brings  it  within  the 
q>irit  of  the  act.  The  question  is,  whether  the  words 
of  the  act  are  large  enough  to  embrace  this  case. 
There  is  nothing  to  restrain  these  words  defatdt  or 
miscarriage^  and  it  appears  to  me  that  each  of  them  is 
large  enough  to  comprehend  thip  case. 

Rule  refused. 

(a)  JBaifUy  J.  had  left  th<  ooim. 

8il 


May 
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Wood  against  Perkes. 

HTHE  venue  which  was  originally  laid  in  London  had 
diBxkfftd  bj  been  changed  to  Staffordshire^  on  the  usual  a£S- 

the  defencUuity  ,  • 

tiom  London  to  davit;  and  a  rule  nisi  was  obtained  for  brining  back 

oii'&«  uscud  ^he  venue  to  London^  upon  the  plaintiff's  undertaking 

CottrTnf^  to  give  material  evidence  either  in  Worcestershire  or 

to  bring  back  London.     The  affidavit  stated  that  the  cause  of  action 

the  Tcniie  to 

Loiuiont  on  an  arose  partly  in  Staffordshire  and  partly  in  Worcester^ 

cauae  of  action  shire^  and  added  that  the  residence  of  a  material  witness 

Stafvrdshle^  ^^  1°  London,    This  affidavit,  however,  disclosed  no 

ror^toJ*^  particular  fact  shewing  that  the  cause  of  action  did  not 

■nd  that  a  ma-  arise  wholly  in  Staffordshire.     In  answer  to  this  last 

rcuded  in  Zoi».  application,  it  was  again  sworn  positively,    that  the 

plaintiff's  un-  cause  of  action  arose  wholly  in  Staffordshire^  and  not 

toUng  to  gife        .        . 

Biatenai  «n-      cisewbere. 

dcnca  in  one  or 
oth^ofthoaa 

ReadeTy  against  the  rulci  relied  on  the  usual  practice 

which  had  prevailed  of  not  bringing  back  the  venue^ 

without  an  undertaking  to  give  material  evidence  in  the 

county  where  it  was  originally  laid. 

D.  F.  JoneSf  contra,  cited  Cailland  v.  Champion  (a). 
Hunt  v.  Bridgford  (i),  Neale  v.  Neoill  (c),  Pawdl  v. 
Rich  (d),  and  contended,  that  by  the  offer  to  give 
material  evidence  either  in  Worcestershire  or  London^ 
he  had  virtually  negatived  the  original  affidavit 

(a)  1T.R.20S.  (h)  1  Taunu  259. 

(c)  «  Tttuni.  SeS.  {d)  7  Taunt.  178. 

Abbott 
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Abbott  C.  J.  The  plaintifF,  in  this  case,  seeks  to  1819. 
bring  the  venue  back  on  an  affidavit  very  different  from  ^^^ 
those  filed  in  the  cases  which  have  been  cited.      In        agoing 

PlMfflti 

CaiUand  v.  Champion^  the  rule  was  obtained  on  an  affida- 
vit, which  negatived  that  the  whole  cause  of  action  arose 
in  London^  by  stating  the  fact  that  the  party  whose  life 
was  insured  died  m  Scotland  i  but  there  is  no  allegation 
1^  any  such  distinct  &ct  in  the  plaintiff's  affidavit  "in 
support  of  this  motion.    The  plaintiff  only  generally 
denies  that  the  cause  of  action  arose  wholly  in  Siaffbrd" 
thire  s   but  that  is  swearing  to  what  is,  in  his  judgmefitf 
the  legal  result  of  the  facts.    I  am  therefore  of  opinion, 
that  in  order  to  bring  himself  within  the  cases,  it  was 
necessary  for  him  to  state  some  special  fact  in  his 
affidavit  to  negative   the  affidavit  made  in  order  to 
diange  the  venue. 

Baylet  J.  I  am  of  the  same  opinion.  The  present 
is  a  very  unreasonable  application.  The  plaintiff  only 
states  that  the  cause  of  action  arose  partly  in  Sk^ffbrdr 
shirfj  and  partly  in  Worcestershire  ;  but  that  affi>rdt  no 
reason  for  his  trying  the  cause  in  London. 

HoLEOYD  J.  This  case  is  very  distinguishable  from 
CaiUand  v.  Champion.  There  a  particular  fact  was 
stated  and  not  denied ;  but  if  that  be  not  done,  it  is  the 
settled  practice  of  the  Court  not  to  bring  back  the 
venu^  unless  the  plamtiff  undertake  to  give  material 
evidence  in  the  county  in  which  it  was  <nriginally  laid* 

Best  J.  concurred. 

Rnle 

S84 
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jrtirAy,  The  King  against  The  Governor  and  Company 

^^  of  the  Bank  of  England. 

Hm  Conn  mSl  piENMAN  moved  for  a  mandamus  to  the  Governor 

^^£^^to  and  Company  of  the  Bank  of  England^  to  pro- 

iS^^^iiiB  dace  an  account  of  the  income  and  profits  for  the  last 

^^m«Dim  half-year,  preceding  the  holding  of  the  last  general  court 

to  compel  them  ^\^dx  was  held  on  the  18th  ]ilarcky   1819,  with  an 

•ccounti,  for  aocount  of  the  charges  of  management  for  the  said  hall 

^  ^^'^dif  year,  for  the  purpose  of  enabling  the  next  general  court 


]JjJSl  *^  **      to  consider  the  state  and  condition  of  the  company,  and 
to  declare  a  dividend  of  all  the  profits,   the  charges  of 
management  only  excepted.    The  affidavit,  in  support 
of  the  motion,  stated  that  the  applicant  was  a  member 
of  the  corporation,  and  a  proprietor  of  500/.  bank  stock. 
it  then  set  out  part  of  the  charter,  by  which  it  appeared 
that  it  was  competent  to  the  proprietors,    in  their 
general  courts,  to  make  by-laws  relating  to  the  govern- 
ment of  the  corporation.    It  then  stated,  that  in  the 
year  1697,  the  following  by-law  was  made,  viz.  "  That 
twice  in  every  year  a  general  court  shall  be  held  for 
considering  the  general  state  and  condition  of  this  cor- 
poration, and  for  the  making  of  dividends  out  of  all 
and  singular  the  produce  and  profit  of  the  capital  stock 
and  fund  of  this  corporation,  and  the  trade  thereof 
amongst  the  several  proprietors  therein,  according  to 
their  several  shares   and  proportions.      The  one  of 
which  said  courts  shall  be  held  between  the  lOth  and 
25th  days  of  September^  the  other  between  the  10th  and 
25th  days  o{  March,  yearly.''    The  affidavit  then  stated 
that  the  applicant,  on  the  Sd  of  £)^^m£^,  181^  had 
given  notice  to  the  governor  and  directors  of  the  bank 

to 
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to  prodace,  on  the  day  on  which  the  next  half-yearly        1819* 

oourt  should  be  held,  an  account  of  the  income  and       "~""* 

The  Km* 
profits  for  the  half-year  preceding  that  day,  with  an        agtnmi 

account  of  the  charges  of  management  for  the  said  half-      Exolako. 
year,  to  be  laid  before  the  court,  for  the  purpose  of 
enabling  the  court  to  consider  the  state  of  the  company, 
and  to  declare  a  dividend  on  all  the  profits,  the  charges 
of  management  only  excepted.      The  affidavit  then 
stated  that  a  general  court  was  held  on  the  18th 
March,    1819,    and  that  the  governor  and   directors 
of  the  Bank  of  England  refused  to  comply  with  his 
demand.    The  motion  was  then  made  that  the  accounts 
should  be  produced,  which  motion  was  negatived  by  a 
majority  of  the  Court   It  was  now  contended  that  it  was 
imperative  on  the  corporation  to  divide  their  profits 
half-yearly ;  and  the  act  of  the  7th  Anne,  c.  7*>  was 
referred  to,  by  which  it  was  expressly  enacted,  That 
all  the  profit  arising  out  of  the  management  of  the  cor- 
poration, &c.,  the  charges  of  managing  the  business  of 
the  governor  and  company  only  excepted,  should  be 
applied  from  time  to  tirde  to  the  use  of  all  the  members 
of  the  said  corporation  for  the  time  being,  rateably  and 
in  proportion  to  each  member's  part,  share,  or  interest 
in  the  common  capital  and    principal  stock  of  the 
governor  and  company  of  the  Bank  of  England*    This 
act  is  imperative  on  the  company  to  divide  their  profits, 
half-yearly,  among  all  the  members  for  the  time  being. 
Kow,  if  the  company  be  permitted  to  accumulate  pro- 
fits, they  will  not  be  divided  among  the  members  for 
the  time  being,  but  will  be  divided  among  sultisequent 
purchasers  of  stock. 

Abbott 
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1819.  in  order  that  the  original  action  may  proceed.  The 
action  had  been  commenced  against  the  defendant,  as 
'  againu  acceptor  of  a  bill  of  exchange,  and  the  plaintiff  had 
likewise  brought  several  actions  against  the  drawer  and 
indorser.  He  has  a  right  to  recover  all  hb  costs  in 
those  actions  (which  are  unsettled,  the  parties  being 
insolvent)  against  the  present  defendant ;  and  for  that 
purpose,  the  plaintiff  is  proceeding  in  the  action.  He 
recovery  in  the  action  for  the  escape  is  collateral  to 
the  merits  of  the  original  action,  and  is  a  penalty  upon 
the  sheriff  for  his  neglect  of  duty,  and  not  a  satisfaction 
for  the  debt 

Holt  contrsL,  for  the  sheriff.  Whatever  remedy  the 
plaintiff  may  have  against  any  other  person,  he  has 
made  his  election  to  consider  the  defendant  as  not  in 
the  custody  of  the  sheri£^  but  as  having  escaped  oot  of 
such  custody  by  the  sheriff's  default.  It  will  therefore 
be  inconsistent  to  punish  the  sheriff  for  not  having  the 
defendant  in  custody,  and  to  proceed  against  him  at 
the  same  time,  as  if  he  had  him  in  custody.  He  has 
already  paid  the  debt  in  the  action  for  the  escape,  and 
ought  not  to  pay  it  twice  over. 

Per  Curiam.  The  plaintiff  has  brought  his  action 
against  the  sheriff  for  the  escape^  and  has  recovered  his 
whole  debt,  and  he  is  now  desirous  to  turn  round  upon 
the  sheriff,  and  to  say,  "  It  is  true,  I  chose  to  consider 
the  defendant  for  one  purpose  out  of  your  custody,  and 
as  having  been  suffered  to  escape^  by  your  own  negli- 
gence^ but  I  will  now  consider  him,  for  another  pur- 
pose^ as  in  your,  custody,  and  as  not  having  escaped.'' 
In  other  words,  <<  having  already  one  satis&ction,  it  is 
convenient  for  me  to  receive  another.''  Such  proceed- 
ings 
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ings  are  not  to  be  borne.    The  plaintiff  has  made  his    . 

election  to  proceed  against  the  sheriff  for  an  escape, 

and,  as  far  as  the  sheriff  is  oonceipned,  he  must  abide        against 

by  it  ^""•~''- 

Role  absolate,  with  costs. 


The  Marquis  of  Cholmgndelet  against  Lord 
Clinton. 

nPHE  Master  oF  the  Rolls  sent  the  following  case  for  Wbere  ^.,  in  • 
the  opinion  of  this  Court :  uMT^^SeiUn 


By  indenture  of  bargain  and  sale,  duly  inrolled  in  ^^hS^^f)^^ 
the  Court  of  Common  Pleas,  dated  the  1 1th  June^  1781,  "^^^^^^ 
and  made  between  George  Earl  of  Orford^  of  the  first  ^^  "» "'«»- 

mate  limiutioii 

part;  Charles  Ltwas^  of  the  second  part;  and  Joshua  totheheinof 

Sharpe^  of  the  third  part ;  the  said  George  Earl  of  Orford  a^d  at^  tbe^e 

duly  conveyed  certain  manors  and  hereditaments  in  the  meM*-A*w 

counties  of  jD«»»and  Cornwall^  whereof  he  was  tenant  hjnMelfthe 

ngot  attt  of 

in  tail  by  purchase,  to  the  use  of  Charles  LucaSf  his  heirs  s,  Ji.  .•  Held 

.  ,  1      ,  .  .  thatthUulti- 

and  assigns,  m  order  to  make  bim  tenant  to  the  pre-  mate  limitackm 

cipe,  for  the  purpose  of  suffering  two  common  reco-  thi^X'atate 

veries,  with  double  vouchers,  in  which  the  said  George  ^,^^ 

Earl  of  Orford  should  be  vouched,  which  recoveries  !*?"•»  J?^^" 

.  ed  on  hu  hem 

were  thereby  declared  to  enure,  to  the  use  of  the  said  general. 

George  Earl  of  Orford^  his  heirs  and  assigns,  for  ever,  that  it  was  not 

And  in  Trinity  term,  1781,  two  common  recoveries,  iiSS  A^ntlfn?* 

with  double  vouchers,  were  duly  suffered,  in  pursuance  SorXpa«^' 

of  the  said  indenture  of  bargain  and  sale^  of  all  the  from  the  recital, 

^  ,  in  Older  to  ex- 

aforesaid  manors  and  other   hereditaments,  in  which  pUun  thewoida 

of  this  limita- 

recoveries  the  said  George  Earl  of  Orford  was  vouched,  tion,  they  behig 
and  vouched  the  common  vouchee.    The  said  George  udweU-£iown 

import* 
Bayley  J.  DiMntkatf. 

Earl 
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1819.  Earl  oiOrford  afterwards  execato^  certain  indentoref 
TT^^  of  lease  and  release,  bearing  date  respectively  the  1st 
CHOLMOMo«Lir  and2d^ft|fttt^  1781:  the  indenture  of  release  being 
Loi^i^MTov.  made  between  the  Right  Hon.  George  Earl  of  Orfbrd^ 
described  as  only  son  and  heir  of  Bobert  Earl  of  Orfbrd^ 
by  Margaret  his  wife^  also  deceased,  who  was  the 
daughter  and  only  survivmg  child  and  heir  of  Samud 
BMe^  late  of  Heatiton^  in  the  county  of  Dmmj  Esquire^ 
deceased,  who  was  the  only  son  and  heir  at  law  of 
Bcbert  BoUe,  of  the  same  place,  Esquir^  by  Arabella 
his  wife,  who  was  the  daughter  and  one  of  the  coheirs 
of  T^eqphilus  Clinton,  Earl  of  Lincoln  and  Baron  of 
Clinton^  also  deceased,  of  the  one  part;  and  Joshua 
Sharpef  Esquire,  of  the  other  part :  it  recited  the  last  will 
of  the  said  Samuel  Soiled  so  far  as  to  shew  the  gifts  to 
his  own  sons,  and  to  his  daughters,  and  to  the  sons  and 
daughters  of  his  daughter;  it  then  recited  that  the  said 
Samuel  BoUe  did,  in  or  about  the  month  ofNooember, 
1719,  depart  this  life  without  revoking  his  will,  leaving 
the  said  Margaret  BoUe^  his  daughter  and  only  child 
him  surviving,  who  afterwards  intermarried  with  the  said 
BiAert  then  Lord  TValpole^  afterwards  Earl  of  Or/brdj 
and  that  the  said  Margaret^  late  Countess  of  Or/brdf 
did,  in  or  about  the  month  of  January  then  last  pas^ 
depart  this  life,  leaving  the  said  George  Earl  of  Or/brd 
his  son  and  only  child,  who^  by  virtue  of  the  will  of 
the  said  Samuel  BoUe^  became  entitled  to  all  his  manors, 
lands,  tenements,  and  hereditaments,  as  tenant  in  tail* 
And  th.at  by  indenture  of  bargain  and  sale  tripartita 
bearing  date  the  11th  day  of  June  then  last  past,  and 
inrolled  in  his  majesty's  Court  of  Common  Pleas»  and 
made  between  the  said  George  Earl  of  O^fird^  of  the 
first  part ;  Charles  Imcos^  of  Ifem  /nny  in  the  oomitj 

of 
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of  Middlesex^   Gentleman,  of  the  second  part;  and        1819. 

Joshua  Sharpe,  o(  LincoM$  Inn^  in  the  saidcoanty  of       

Middlesex^  Esquire^  of  the  third  part;  the  said  George  Choi.nonpbx4t 
Earl  of  Orford  did  grant,  bargain,  and  sell  to  the  sai4  Lord^untov. 
Charles  Lucas  and  his  heirs,  amongst  other  lands,  the 
several  lordships,  manors,  lands,  tenements,  and  here- 
ditaments therein,  and  afterwards  in  the  now  recited 
indenture  of  release  particularly  mentioned,  being  the 
estate  and  inheritance  of  the  said  Samuel  RoUe^  to 
hold  the  same  to  and  to  the  use  of  the  said  Charles 
iMcaSy  his  heirs  and  assigns,  for  ever,  to  the  intent  and 
purpose  that  be  might  become  a  good  and  perfect 
tenant  of  the  immediate  freehold  and  inheritance  of 
the  said  premises,  against  whom  common  recoveries 
might  be  had  and  perfected  in  the  manner  therein 
mentioned  for  that  purpose;  which  said  recoveries, 
and  all  other  recoveries,  fines,  and  other  assurances  of 
and  concerning  the  premises  were  thereby  declared  to 
be  and  enure  to  the  use  of  the  said  George  Earl  of 
Orjbrd^  his  heirs  and  assigns,  for  ever;  and  that  two 
common  recoveries  of  the  said  several  lordships,  ma- 
nors, l^nds,  tenements,  and  hereditaments  in  the  coun- 
ties of  Devon  and  Cornwall,  formerly  the  estat^  and 
inheritance  of  the  said  Samuel  Rolle,  had  been  accord- 
ingly suffered ;  but  that  the  said  George  Earl  of  Or" 
ford  was  willing  and  desirous  that  the  same  premises 
should  continue  and  remain  in  the  family  and  blood 
of  the  said  Samuel  RoUe.  It  then  witnessed,  that  for 
and  in  consideration  of  the  natural  love  and  affec- 
tion which  the  said  George  Earl  of  Orford  had  and 
bore  unto  his  relations,  the  heirs  of  the  said  Samuel 
BoUe,  and  to  the  intent  that  the  manors,  messuages, 
lands,  tenementSi  and  hereditamentSi  thereinafter  men* 

tionedt' 
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1819.        tioned,   might   remain,  continue,  and  be  in  the  &- 

'— "^      -  mily  and  blood  of  his  late  mother,  the  said  Margaret 
TlieMarquisof  "^  i*  i  , 

CaoLMONDiur  Countess  of  Orfofd^  on  the  side  or  part  of  her  said 
Loid^Cuirroy.  &thcr,  the  said  Samuel  Bolle,  for  a  nominal  consider- 
ation, he  the  said  George  Earl  of  Orford,  did  grant, 
bargain,  sell,  release,  and  confirm,  to  the  said  Joshua 
Sharpcy  and  to  bis  heirs,  the  aforesaid  manors  and 
hereditaments,  in  the  counties  of  Devon  and  Com-' 
voattf  and  then  described  the  parcels  thus:  <<  All  and 
singular  the  aforesaid  premises  were  formerly  the  estate 
m  and  inheritance  of  the  said  Samuel  RolUf  deceased  ;^ 

and  then  added,  '^  and  all  other  the  manors,  lands,  te- 
nements, tythes,  and  hereditaments^  of  him  the  said 
Gorge  Earl  of  Orford^  with  their  an4  every  of  their 
rights,  members,  and  appurtenances  whatsoever,  which 
were  the  estate  and  inheritance  of  the  said  Samuel  RoUe^ 
situate,  lying,  and  being  in  the  several  towns,  parishes, 
hamlets,  and  places  aforesaid,  and  every  or  any  of  them, 
or  elsewhere,  in  the  said  counties  of  Devon  and  Com* 
wall :  to  hold  to  the  said  Joshua  Sharpe^  bis  heirs  and 
assigns,  to,  for,  and  upon  such  uses,  trusts,  intents,  and 
purposes,  and  by  and  under  such  limitations,  powers, 
provisoes,  and  agreements,  as  were  thereinafter  limited, 
declared,  or  mentioned,  of  and  concerning  the  same^** 
and  the  uses  were  declared  in  these  words :  <*  To  the 
use  and  behoof  of  the  said  George  Earl  of  Orfordf  for 
and  during  his  natural  life,  without  impeachment  of,  and 
with  full  power  to  do  and  commit  any  manner  of  waste 
on  the  said  premises,  or  any  part  or  parts  thereof;  and 
from  and  after  his  decease,  to  the  use  and  behoof  of 
the  heirs  of  the  body  of  him  the  said  George  Earl  of 
Orfordj  lawfully  to  be  begotten,  and,  in  default  of  such 
issue,  to  the  use  and  behoof  of  such  person  or  persona. 

Sat 
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for  such  estate  or  estates,  rights  and  interests,  and  to^        1819. 

for,  and  upon  such  uses,  trusts,  intents,  and  purposes,        — - 

The  Man]iiii  of 
.  and  subject  to  such  provisoes,  conditions,  and  agree-   Choucomoslst 

mcnts,  as  the  said  George  Earl  of  Otford,  by  any  deed  jxaSx^tw. 
or  writing,  or  by  bis  lost  will  and  testament  in  writing, 
by  him  duly  executed,  in  the  presence  o^  and  attested 
by  two  or  more  credible  witnesses,  should  declare,  limit, 
direct,  or  appoint;  and,  in  default  of  such  declaration, 
limitation,  direction,  and  appointment,  to  the  use  of 
the  right  heirs  of  the  said  Samuel  BoUe  for  ever,  and  to^ 
for,  or  upon  no  other  use,  intent,  or  purpose  whatso- 
ever :  Provided  always,  and  it  was  thereby  declared  and 
agreed,  and  it  was  the  true  intent  and  meaning  of  these 
presents,  that  it  should  and  might  be  lawful  to  and  for 
the  said  George  Earl  of  Orford,  at  any  time  or  times 
hereafter,  during  his  natural  life^  by  any  deed  or  deeds, 
writing  or  writings,  under  his  hand  and  seal,  duly  exe- 
cuted in  the  presence  of,  and  attested  by  two  or  more 
credible  witnesses,  or  by  his  last  will  and  testament  in 
writing,  attested  as  aforesaid,  from  time  to  time,  and  at 
all  times  thereafter,  to  alter,  revoke,  or  make  void  all  or 
any  of  the  estates,  uses,  and  limitations  thereinbefore 
specified  or  limited,  and  also,  by  the  same  or  any  other 
deed  or  deeds,  writing  or  writings,  or  by  his  last  will 
and  testament,  so  executed  and  attested  as  aforesaid,  to 
limit  or  declare  any  other  or  new  use  or  uses  of  all  and 
singular  the  said  manors,  lands,  tenements,  heredita- 
ments, and  premises,  or  any  part  or  parts  thereof  at 
his  free  will  and  pleasure,  and  as  to  him  the  said  George 
Earl  of  Or/brd  should  seem  meet ;  and  also  from  time  to 
time,  and  at  all  or  any  time  or  times  during  his  life,  to 
grant,  charge,  leasee  demise,  or  convey  all  and  singular 
die  aforesaid  manorS)  lands,  tenements,  hereditaments, 
VoL.IL  Tt  ttd 
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1819*        and  premises^  or  any  of  them,  or  any  part  or  parcel 

"  .  thereoF,  to  any  person  or  persons,  according  to  his  own 

fliiouiomufr  free  will  and  pleasure,  either  in  fee-simple  or  for  life 

tunntt 
ioidCuiiyov.    qr  Ijves,  ot  any  number  of  years  determinable  on  the 

death  of  any  person  or  persons,  or  for  any  i^qmber  of 
years  absolute,  in  possession,  reversion,  or  by  way  of 
future  interest,  and  in   such  form,  manner,  and  sort 
as  the  said  George  Earl  of  Orford  should  think  fit  and 
proper;  ^  and  singular  which  said  grants,  charges, 
leases,  demises,  and  conveyances  of  the  premises,  or 
any  part  thereof,  should  be  good  and  effectual,  to  all 
intents  and  purposes.    On  the  5th  oi  December^  179}i 
George  Earl  of  Orford  died  without  issue,  and  intestate 
and  without  Iiaving  altered  or  revoked  the  limitations 
conUiined  in  the  indenture  of  the  2d  August^  178  U 
At  the  date  of  that  indenture,  Qeorge  Earl  of  Orford 
himself  was  the  right  heir  of  Samuel  BoUe.    At  hif 
d^th,  Bobert  George  IVilliam  Trefu^is  was  the  right 
heir  of  Samuel  RotUf  an^  the  heir  of  George  Earl  of 
Orfordj  on  the  part  of  his  mother,  the  daughter  of  tb^ 
said  Samuel  Rolk ;  and  there  was  an  heir  of  the  said 
George  Earl  of  Orford^  ex  parte  patema. 

This  case  was  twice  argued ;  first  in  Michadma$ 
term  last  by  Richardson^  for  the  plaintiff,  and  Presioi^ 
for  the  defendant;  9nd,  secondly,  in  this  term,  by 
ShadwU^  for  the  plaintiff  and  Coj^  Serjt  for  the  de- 
fendant 

Richardson  and  ShaitDett,  for  the  plaintiff.  The  qnet* 
tion  is,  whether  Mr.  Trefusis  took  any  estate  under 
this  limitation  in  George  Earl  of  Orford^%  settlement  It 
appears,  that  George  Earl  of  O^jbrd  was  tenant  in  tafl 
by  purdwe,  and  consequently,  by  the  reoofeiy  whid 
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Tra9  sufiered^  ^nd  w])ich  enlarged  his  e^t^te  tail  iptp  ^        1819. 

fee,  the  estate  \vould,  by  la^,  descend  no^  to  hi?  \\f:m       ' •     " 

ex  parte  niaterna,  as  would  have  been  the  case  had  Cfiei-MOflpi^lf 
he  been  tenant  in  tail  l^y  descent,  bqt  to  his  heirjj  j^^^CuSiok. 
g^peral,  Martin  v.  Strachan  (a)^  Roe  v.  Baldwerc  (6), 
Mbot  V.  Burton,  (c)  Uqder  these  circumstances,  he  fnade 
the  settlement  oi^  which  the  questioii  arUe^i  by  which  h^ 
limited  the  estate  firs^,  to  his  own  own  usft  fpf  lif<?| 
and  after  his  ^ecease^  to  the  usp  of  th^  beira  qf  hi| 
Qwn  bo^y,  >nd|  in  default  of  ^ch  is§ue^  \q  (hR  M^^  pf 
8uqb  persons  ais  hq  might  by  dqe4  or  ^111  appqint  j  ^d 
tb^n  tp  the  ns^  ^f  the  righf  heif a  of  Samuel  Roflc  fqf 
^^t.  Now,  as  Qeorge  Efir}  of  Q^ord  wa9  hiipself  right 
h^ir  of  Samuel  Roller  at  the  time  vfhm  this  deed  wa^ 
executed,  this  latter  limitation  may  be  propprly  cpp- 
sidered  as  tantamount  to  ^  limitation  of  the  estate  tp 
his  own  right  heirs.  An^  it  was  decided,  in  Bitighaw^s 
f:ase  (d),  The  Earl  of  Bedford's  case  {e\  and  il  BqU^-^ 
jibridgment  (jf ),  that  a  man  cannot  make  his  own  right 
beir  a  purchaser,  and  that  such  a  remainder  is  void. 
Then  this  limitation  is  in  fact  part  of  the  old  use,  still 
remaining  in  George  Earl  of  Orfordj  and  if  so  it  will  de- 
scend to  his  heirs  general.  But  it  is  said,  that  this  being 
a  cpnveyancfi  to  uses,  must  be  construed  differently 
ffpm  9  cqmmpii  law  conveyance.  That  i§,  however, 
pot  ^he  law.  For  in  Tajm^  v.  Merlott  {g)  the  rule 
was  distinctly  laid  down  by  Lord  C.  J.  fVilleSf  that  a 
conveyance  to  uses  was  not  to  be  qonstrped  as  a  will, 
accprdjpg  to  the  intentiqn  of  the  parties,  but  as  a  com- 
mon law  conveyance ;  and  he  express)y  disclaims  the 

(a)  I  jm.  66.  (b)  S  T.  S,  104.  (c)  Salk.  59Q. 

(d)  2  Coke,  91.  («)  f'oph.  3, 

if)  415.  D.pL  1.  du  Remainder.  (g)  mi^s,  ^77. 

T  t  2  doctrine 
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18 1 9,         doctrine  in  Leigh  v.  Brace,  (a)    Lord  Kenyon,  in  Alpass 

— —        V.  Watkins  (i),  speaking  on  this  point,  says,  that  a  tleed 
The  Marauis  of  ,   ,  ,  *    , 

CMOLMOKOCX.ET  to  uses  must  be  construed  as  a  common  law  convey- 
•Lofd^twoK.  ®"C®5  ^^^  again,  in  Doe  v,  Morgan  (c),  he  says, 
<<  Soon  after  the  statute  of  uses,  an  attempt  was  made 
to  introduce  a  different  construction  on  deeds  to  uses, 
from  that  which  was  put  on  common  law  conveyances; 
but  that  attempt  failed  of  success,  and  the  same  rule  of 
construction  applies  to  both."  The  attempt  to  which 
Lord  Kettyon  alluded,  was  in  the  case  of  Abraham  v. 
Txioigg.  (d)  Then  if  this  be  so,  it  remains  to  be  con- 
sidered how  this  limitation  would,  in  a  common  law 
conveyance,  be  construed.  In  commenting  on  Litiletort^ 
t.  SO.,  Lord«Co^^  puts  this  case.  <*  If  a  man  hath  issue 
two  daughters,  and  dieth  seised  of  two  acres  of  land  in 
fee-simple,  and  the  one  coparcener  giveth  her  part  to 
her  Slater  and  the  heirs  of  the  body^  of  her  father,  in 
this  case,  the  donee  hath  an  estate  tail  in  the  moiety  of 
tl>e  donor's  part,  for  the  donee  is  not  the  entire  heir, 
but  the  donor  is  heir  with  the  donee;  and  she  cannot 
give  to  the  heirs  of  her  own  body,  and  the  donee  hath 
the  other  moiety  of  her  sister's  part  for  life."  {e)  There 
the  gift  fails  as  to  that  part  of  which  the  donor  is  heir^ 
such  limitation  being  void.  That  is  exactly  a  case  in 
point.  In  Rigden  v.  VaUier{f)^  where  the  question  was 
only  whether  the  words  of  the  limitation  created  a 
tenancy  in  common,  the  judgment  of  Lord  Hardmcte 
(if  indeed  it  can  be  considered  as  a  final  judgement,  in- 
asmuch as  he  offered  to  send  a  case  to  be  argued  before 
two  common  law  Judges,)  proceeded,  on  the  ground 

(a)  Carth.  543.  (6)  8  7.  JZ.519.  (c)  5  r.Jt.76& 

(d)  Cro.  £tk.  478.         {e)  C0.LU.  86. 6. 
(/)  SJlk,  794.    2  Va.  S57.  &  C 

that 
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that  the  wordis  there  were  words  of  regulntion  or  modi-         181 9, 
flcation  and  not  of  limitation.     The  same* observation        "T;      . 

Tlie  Marquis  of 
applies  to  Fisher  v.  Wigg.  (a)    But  in  Idle  v.  Cooke  (i),    Cuouiokdhit 

i_  agtiintt 

where  the  question  turned  on  words  of  limitation,  the    Lord  Cuxtov. 
Court  came  to  a  different  conclusion.     Then,  consider- 
ing this  as  a  deed  at  common  law,  the  intention,  if  it 
were  even  clearly  expressed  in  this  recital,  which  it  is 
not,  still  could  have  no  operation  in  construing  the 
word^of  the  limitation  in  the  habendum.    In  Sheppard's 
Touchstone^  73,  76.  it  is  laid  down,  that  a  recital  is  the 
setting  down,  or  report,  of  something  done  beforci  and 
that  it  is  not  an  essential  pan  of  the  deed.    Lord  Coke 
mentions  eight  parts  of  a  deed ;  first,  the  premises  which 
include  the  names  of  the  parties,  and  the  description  of 
the  lands  granted ;  second,  the  habendum;  third,  the 
tenendum ;  fourth,  the  reddendum ;  fifth,  the  clause  of 
warrantry;  sixth,  the  incujus  rci  testimonium ;  seventh,   - 
the  date;  eighth,  the  clause  his  testibus.    And  in  LiiL 
s.  371.,  Co.  Liu.  229.  b.j  the  precedent  of  a  deed  is 
given,  which  contains  no  recital;  and  Lord  Coke,  in  his 
comment  says,  that  there  are  three  general  parts  of  a 
deed,  the  premises,  the  habendum,  and  the  in  cujus  rei 
testimonium.     Now,  if  it  were  true,  that  the  recital 
could  be  introduced  in  order  to  controiil  the  deed, 
it  is  surely  veiy  strange  that  it  should  have  been  thus 
wholly  omitted  to  be  considered  as  a  part  of  the  deed 
by  these  eminent  persons.     It  can,  therefore,  have  no 
effect  upon  a  clear  limitation  like  the  present.     It  is  to 
be  observed,  that  the  argument  on  the   other  side  is 
contrary  to  the  policy  of  the  law  which  favours  the 
vesting  of  estates,  by  construing  these  words  as  limiting 
a  future  estate.    That  such  is  the  policy,  appears  from 

(a)  1  P.  fTmu  le.  {b)  1  p.  Wms.  7a 

T  t  8  Purffigf 
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1819.        P^refiy  v.  Rogers  (a),  Doe  v.  Afcxg^  (A),  and  Skgffeili  V. 
.    .  ,    Ratcltffe  Ic) ;  and,  as  to  the  intention  of  George  Earl  of 

The  Harquis  of  ^  ^  ° 

Cmolmonoeut  Orfordj  as  expressed  in  this  recital,  on  which  so  much 
Lorl^LixTov.  stress  is  laid,  it  is  by  no  iheans  clear.  The  case  then 
stands  thus.  This  limitation,  although  found  in  a  con- 
veyance to  uses,  must  be  construed  as  if  in  a  common 
la>^  conveyance.  If  so,  then,  according  to  the  plain 
words,  and  according  to  the  policy  of  the  law  which 
favours  the  vesting  of  estates,  it  must  be  construed  as  a 
limitation  to  tlie  settlor  himself,  which  by  a  rule  of  law 
is  void.  The  consequence  is,  that  the  reversion  re- 
mained undisposed  of  by  the  settlement,  and  descended 
on  the  heirs  general  o^  George  Earl  of  Orford, 

Copley  Seijt,  and  Preston^  for  the  defendant  Hiis 
limitation  is  to  such  jperson  as  shotild  be  the  beir  of 
Samuel  Rolle  at  the  time  of  the  failure  of  issue  of 
George  £arl  of  Orford.  In  order  to  establish  that 
point  it  is  necessary  to  examine  this  deed,  and  to  dis- 
cover the  Intention  of  the  party.  It  begins  by  deducing 
Lord  Orford^s  pedigree  from  TJieophilus  Lord  dinfonj 
through  SamUel  Rolle  i  and  after  reciting  that  the  pro- 
perty in  question  came  to  him  by  the  will  of  Samuel 
Roller  and  that  a  recovery  had  been  suffered,  proceeds 
to  state  that  the  said  George  Earl  of  Orford  was  willing 
and  desirous  that  the  same  premises  should  continue 
and  remain  In  the  family  and  blood  of  ihe  said  Samuel 
Rolle^  and  then  witness^,  thtft  in  consideration  of  the 
natural  love  and  affection  which  he  bore  to  his  i^ela- 
tions,  the  heirs  of  &im2^/22o//^,  and  in  order  that  the 
manors,  8tc  might  remain  and  continue  in  the  family 

(a)  8  iSnmd.  JSa  if)  12  £ati,  604.  (c)  IM.  858. 

and 
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and  bloocl  of  Margaret  Countess  of  Orfori^  oh  tte        iSt^. 
Bide  or  part  of  her  father  Samuel  RoUe^  the  said  George  it^-"|t^'i»-  ^ 
Edrl  of  Orford  did  grant,  &c.     Now  nothing  can  be  Cholmompklit 
more  marked  than  the  intention  here.    It  was  obviously  IbrdCLxxxbir. 
his  design  that  this  estate,  and  the  title  of  Clinton^ 
should  go  together ;  for  the  pedigree  is  deduced,  not 
merely  from  Samuel  Roller  but  through  him  from  TfieO' 
philm  Lord  Clinton.    Then  the  next  recital  shews  that 
the  recovery  had  defeated  that  object,  by  making  the 
estate  descendible  to  his  heirs  general ;  and  it  was  io 
remedy  this  that  the  settlement  was  made.     But  if  by 
the  ultimate  limitation  to  the  right  heird  of  Samuel 
Eoiky  the   Court  hold  that  the  settlor  himsdf  was 
meant,  it  would  defeat  this,  which  was  the  oiily  object 
of  the  settlement,  by  still  making  the  heirs  general 
take  the  estate.     It  is  impossible  to  suppose  that  be 
could  have  meant  to  describe  himself  by  that  circuth- 
locution.     It  must,  however,  be  admitted,  that  it  is  nbi 
sufficient  to  shew  that^     The  argument  musl  go  further, 
and  shew  who  was  meant  by  that  expression.     The 
first  step  is  this;  if  it  did  not  mean  the  right  heirs  of 
Samuel  Rollej  at  the  time  of  executing  the  settlement^ 
it  must  have  meant  the  right  heirs  of  Samuel  RoUe  at 
some  future  period.    Then,  if  so,  at  what  period  ?   Ilis 
object  was  that  the  estate  might  remain  and  continue 
in  the  family  and  blood  oi  Samuel  RoUes  and  to  eftect- 
iiate  that  he  made  the  settlement.  He  first  gives  himsell* 
an  estate  for  life,  and  he  then  makes  a  limitation  to  his 
issue.    Now  during  his  life  and  that  of  his  issue  the 
object  would  still  continue  accomplished.    .But  after 
his  i;&sue  became  extinct,  the  estate  would,  according 
to  law,  have  gone  to  his  heirs  general ;  and  it  was  to 
ikVoid  this  consequence  that  the  limitation  is  introduced. 
Tt4  Thca 
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181SI*        Then  that  most  distinctly  pouits  out  the  period  to  be 
"        when   the  settlor   and   his  issue   are    extinct.     It  is 
CuoLMoviiu.IT   then  that  this  remainder  is  to  vest  in  the  individual 
Lwd^moir'    ^^^  shpuld  then  be  the  heir  of  Satnitel  Rolle.    And  the 
^     powfer  of  appointment  reserved  by  George  Earl  of  Or- 
Jbrd  is  not  inconsistent  with  this  idea/   But  it  is  said, 
why  may  he  not  have  intended  the  late  Lord  Clinton  as 
.persona  designata  by  this  description?   Tlmt    is  im* 
possible;  for  he  deduces  his  own  pedigree  as  eldest  son 
of  the  only  child  of  Samuel  Rolle  ^  and,  therefore,  he 
must  have  known  that  he  was  himself  the  heir.    Thea 
reliance  is  placed  on  the  words  *^  natural  love  and  a^ 
fection,"  as  being  applicable  to  existing  persons  onlj^ 
But  what  difficulty  is  there  in  conceiving  that  love  to 
existing  persons  may  be  well  shewn  by  vesting  an 
estate  in  their  descendants?  These  are  the  principal 
objections  which  have  been  made  to  the  clearness  of 
the  intention  as  expressed  in  the  deed ;  and  they  do 
not  seem  entitled  to  much  weight.     If  so,  the  construc- 
tion consonant  to  the  settlor's  intention  is  this,  that  the 
estate  was  to  vest  in  the  person  who  should  be  heir  of 
Samuel  Botte  at  the  time  oF  the  failure  of  the  issue  of 
the  settlor.  If  the  limitation  had  been  worded  <^  to  the 
use  of  the  then  right  heirs  of  Samuel  RMe^*  it  would 
have  been  quite  clear ;  and  the  intention  supplies  that 
word.     On  the  other  bide,  it  most  be  construed  as  if  it 
were  the  nxm  right  heirs  of  Samuel  Rolie.     Having 
established  this  point,  the  next  question  will  be,  whe- 
ther there  is  any  rule  of  law  which  prevents  its  adop- 
tion?  It  is  said,  and  it  must  be  admitted  to  be  true, 
that  the  law  favours  the  vesting  of  estates ;  but  that  is 
not  so  where  the  intention  is  clearly  otherwise.    Dae 

▼•  Masjiym 
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y.Maxey.{a)    ,AII  ifistruments  mu8t  be  construed  acr        1819. 
cordinjBC  to  the  intention  of  the  parties.     LordC.  J-   _   ,,  ^ 

Willes,  in  delivering  JMclgmcnt in  the  case  ofSmiVif  dcm.   C«oLMoii&Kur 
Dormer^  v.  Packhwsi  (6)i  lays  down  several  maxims  as  i^oiJhCuiifMb 
to  the  construction  pf  deeds;  the  first  of  which  is,  that 
the  end  and  design  of  the.deed  should  take  effect  rather 
than  the  contrary.    And,  again,   **  such  construction 
should  be  made  as  is  most. agreeable  to  the  intention  of 
the  grantor.    The  words  are  not  the  principal  things 
in  a  deed ;  but  the  intent  and  design  of  the  grantor." 
And. he  adds,  that  these  arc  the. rules  laid  down  by 
Plawden^  Coke,  and. Hale^  and  that  the  law.commends 
the  astutia  of  the  Judges  in  construir<;  the  words  in 
such  a  manner  as  shall  best  answer  the  intent.     On 
these  principles  thi^t  case  was  decided.     The  sanie 
'  doctrine  will  be  found  in  Lisle  v.  Gray  (c),  where,  to 
cariT  the  manifest  intention  of  the  grantor,  into  effect, 
the  words  **  heirs  male"  were  construed  as  *<  sons." 
Again,  in  Moore  v.  Magrath  (if),  Lord  Mansfield  cx- 
.  presses  himself  to  the  same  effect,   and  .  argues  there 
from  the  recital,  which  shews  that  the  argument  on  the 
other  side  is  not  correctly  founded.   .  Lord  ilfar/^M 
calls  it  the  key  to  the  deed.     The  same  rule  of  con- 
struction is  found  in  the .  Earl  of  Clanrickard's  case  (^), 
where  *^  those.  Judges  arc  exceedingly  commended  who  / 

are  curious  and  almost  subtle,  to  invent  reasons  and 
means  to  make  acts  according  to.  the  just  intent  of 
the  parties,"  And  in  Ginger^  dem.  Whiie^  v.  White  (/), 
it  is  said  "  verba  intentioni  et  non  e  contra  debent 
inscrvire,"  Wright  y.  Kemp  {g),  Hodgson  v*  Bussey  {h)^ 

{a)  l2,Kati,  604.  (b)-3Atk.  196.  (c)  2Le9.2S8. 
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161%        and  QtPfmHght  v.  fVir^hi{d)i    ite  io  the  fiamd  ef- 
feet    And  the  Jltdgei  will,  In  order  to  katiify  th^ 

The  Mv^nii  ttf 

GHdLHoiiiiittt  intention,  teahspose^  substitute,  and  even  intert  words. 

U^Gikkt^9.  In  Daran  r.  Bosi  (d).  Lord  Thurltm  construed  the 
Word  «  her"  ^  ^  his/"  and  intimkted,  thkt  if  he  fcould 
cl^rljr  set!  th^  {Party's  inteiitiort,  he  would  substitute 
on6  word  for  another.  The  cake  of  Watson  y. 
Foi^H  (t)  arose  on  a  will,  but  the  others  are  all  cases 
of  tomtttbh  l4W  cbUveyances.  There  is,  therefore^  no 
neciessitjr  fo^  resorting  to  the  argument  that  this  a  deed 
td  uses.  In  some  respects,  however,  it  is  clear,  that  a 
conveyance  to  uses  is  construed  differently  froth  a  com- 
mon la^  conVeyftnce.  As,  for  instance,  Sooain  v.  Bar^ 
ton  (d)^  a  man  may  there  limit  to  the  use  of  his  own 
right  heir^  and  th&  limitation  will  hot  be  void,  as  in  a 
eommod  law  conveyance,  fiui  it  is  said,  the  word 
hisirs  is  too  strong,  and  not  capable  of  qualification. 
Jbttrchett  V.  Durdani[e\  James  v.  SicAardson  [f)  Lisle 
t.  Grtiy  [g)9  Peadotk  v.  Spoons  (A),  JDqffbme  v.  Gooi- 
rnan  (0»  Daf-hkon  v.  Beaumdnl  {tc\  and  Goodwrigki  v. 
fVAHe{t)9  are^  hdWeVer,  cases  to  the  contrary,  and 
shew,  that  it  may  be  qualified  by  the  intention  apparent 
oh  the  &ce  of  the  deed,  llie  strongest  cases  on  this 
point  are  O-ahme^s  case  (m),  tod  Spark  v.  Spark.  («)  In 
the  forinei*,  a  reversioner  ih  fee  of  a  lessee  for  tei'm  of 
ytors,  gradted  the  reversion  in  fee  by  deed,  to  the  tise 
ef  thfe  grantor  hikhself  fo^  life,  and  afte^  his  death  to 
the  executors  of  th^  grahtor.  And  it  was  held,  that 
the  exectitors  took  as  purchasers.    In  the  latter,  where 

(a)  l^vrr.^S.  (jk)  SBroum*tSep.S7.  (c)  2  Etui,  36. 

Id)  15  Fei^jun.  565.  (•)  S  reiUr. 511.  (/)  S/>».  S92. 

(f )  %L€9. 226.  (A)  a  r^Bht.  195.  (0  9  r<m.a62. 

(it)  1  P.  Wmt.  232.  (9  S  JfiM^IOia  (m)  p9ir,m9. 


(n)  Or$.MU666. 


the 
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the  lease  wdi  by  a  thIM  i)erson  to  tV.S.  fdt  eighty  I8l9. 

years,  if  he  should  so  Ions  live,  remainder  to  his  exe-  ^   ^^         . . 

cutors  rot  rorty  years,  the  decision  was  different,  and  CkbiMovDzttt 


this  reason  assigned,  because,  in  Cranmer^s  case  it  is  VMCiA 
llinited,  by  way  qf  use,  and  bjf  the  grantor  hzTnselff  so 
tAdt  he  shews  his  own  intents  That  case  is  almost  pre- 
cisely in  point  to  this;  for  the  executory  with  respect 
to  a  chattel  interest,  are  as  the  heirs  with  respect  to  a 
frtehold :  and  this  is  limited  by  way  of  use,  and  by  the 
grantor  himself,  so  that  he  shews  his  own  intent.  The 
heirs  of  Samuel  RoUe  in  this  deed  are  ^s  the  heirs  of 
L  8*  i  and  so  the  ease  is  taken  out  of  the  rol6  iti 
SheUj^s  case :  and>  if  not  within  the  letter  of  that  rul^ 
according  to  Lord  Man^ld,  it  is  departed  from  in 
favour  of  intention.  Doe  y*  Laming  {a)^  Webbv.Her-^ 
ring.  (6)  There  is  also  another  class  of  cases,  where  the 
heir,  though  not  very  heir,  has  been  held  to  take  under 
that  description*  NewQomen  v.  Barkham  (c\  Wills  v. 
Palmer  (d),  Bdker  v.  WaU  (e),  Pifbus  v.  Mitfbrd.  (/}  In 
the  latter  case,  the  heirs  of  th^  body  of  the  covenantor's 
feecond  wifb  were  held  to  be  a  good  name  of  purchase; 
atid  so  here  the  heirs  of  Samuel  RcUe  will  be  a  good 
name  of  purchase.  As  to  Goodtitle  v#  Pugh  (g),  the 
principle. there  laid  down  is  in  favour  of  the  argument 
for  the  defendant.  That  case  turned  upon  the  intention, 
and  it  was  decide,  on  the  ground  that  it  iiras  Hot  clear 
who  was  to  take,  dnd,  therfefor^  the  heir  was  not  disin- 
herited ;  but  here  the  intention  is  clear,  and  it  is  also 
dear  who  the  person  is  who  was  intended  to  take. 

(a)  2  Burr,  won,  {h)  2SuUtr,  195.     I  Boll,  Rep,  436. 

•(c)  2  rem.  7fi9.  (rf)  5  Burr.  fi61&  («)  1  Sir.  4). 

(/)  ren&,  578.  (s)  9Bro.  ParL  Cm. 

The 
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181 9,         Tlie  whole^  in  fact,  turns  upon  that  point.     If  the  in- 
tention  be  clear,  as  it  i?,  there  is  no  rule  of  law  which 

,The  Marquis  of  ,      ^  r  ...  «. 

CuoLicoMDu.ir   prevents  the  Cour,t  from  carrying  it  into  eficct. 

agftinsi    ' 
Lord  CuvfOK. 

RicAardsofi  and  ShadwelU  in  reply.  The  numerous 
cases  cited  on  the  other  side  will  be  found  all  reducible 
to  one  class,  viz.  where  the  words  of  the  limitation  are 
ambiguous.  No  doubt,  in  such  a  case,  the  Court  will 
resort  to  the  intention  to  explain  such  ambiguous  words. 
But  here  the  words  taken  simpliciier  arc  perfectly  un- 
ambiguous; and  it  is  only  by  arguments  upon  the 
deed  itself,  that  any  doubt  as  to  their  meaning  is  first 
raised  and  then  settled.  If  it  were  necessary  to  go 
into  the  intention,  it  might  easily  be  shewn  how  doubt- 
ful it  is ;  and  as  to  the  object  of  the  continuance  of  this 
estate  in  the  blood  of  the  RoUeSs  the  moment  the  fee 
vested  in  the  pei*8on  who  should  be  heir  ader  the  failure 
of  issue  of  Lord  Orfordy  it  is  obvious  that  he  might 
dispose  of  the  fee,  and  defeat  the  continuance  of  the 
supposed  object.  If  this  limitation  be  only  doubtful,  it 
is  sufficient,  for  the  heir  at  law  is  not  to  be  disinherited 
by  a  doubtful  limitation.  But  it  is  clear,  and  clearly 
void  in  point  of  law. 

Cur.  adv.  vidt* 

The  Judges  differing  in  opinion,  the  following  certi- 
ficates were  afterwards  sent  to  the  Master  of  the  Rolls. 

This  case  has  been  argued  before  us  by  counsel; 
and  considering  that  the  words  <*the  right  heirs  of 
Samuel  RoU^*  are  words  of  plain  and  well  known  im- 
port, and,  according  to  that  import,  must  denote  George 
Earl  of  Otfordf  the  settlori  M*e  think  that  JRobert  George 

'  Wittiam 
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William   Trefusis^  afterwards    Lord  Clinton^  took  no        1819. 

estate  under  the  said  indenture  of  the  2dof  AitffusL  •    ^ 

**  TheMarquitof 

17dl.  Supposing  a  different  construction  might  be  Ciioi.mokdilit 
put  upon  those  words  in  a  deed,  and  that  they  might  Lord  Cumtov. 
be  held  to  designate  some  other  person,  in  order  to 
carry  into  effect  a  manifest  intention  on  the  part  of  the 
settlor,  yet  we  do  not  collect  with  certainty,  from  the 
language  of  the  deed,  what  otiicr  person  the  settlor  in- 
tended to  designate  by  those  words. 

C.  Abbott. 

'       G.  S;  HOLROTD. 

W.  D.  Best. 

This  case  has  been  twice  argued;  and  considering 
that  it  appears  by  the  indenture  of  2d  August^  1781} 
that  the  said  George  Earl  of  Orford  knew  liimself  to  be 
the  then  heir  of  Samuel  Bolle,-  considering  also^  that 
during  the  life  of  the  said  George  Earl  of  Orford^  or  so 
long  as  there  should  be  any  issue  of  his  body,  no  person 
could  legally  come  within  the  description  of  right  heir 
of  Samuel  Bolle  but  the  said  George  Earl  of  Orford  and 
his  issue,  who  were  of  the  united  lino  of  Walpole  and 
Rolle^  and  were  all  provided  for  by  the  estate  tail, 
created  by  that  indenture ;  considering  also  that  it  ap- 
pears plainly,  by  that  indenture,  that  the  said  George 
Earl  of  Orford  meant  to  provide  (br  the  separate  line' 
of  Bollej  that  no  person  of  that  separate  line  could 
come  within  the  description  of  right  heir  of  Samuel 
BoUey  till  the  united  line  should  be  exhausted,  and  that 
a  limitation,  by  way  of  remainder  to  heirs  or  children, 
is  not  necessarily  confined  to  such  persons  as  are  within 
that  description  at  the  time  the  limitation  is  created :  I 

am 
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1819«        am  of  ppinioiii  that  the  effect  pf  th^  indenture  of 
""""*       2d  Augustf  1781|  wa3  to  vest  ip  the  said  George  Earl  of 

The  Mait|ais  of  . 

CHoutoimxLcr  Orfbrd  an  estate  in  tail  general|  with  remainder  (if  be 
jjot^Sxfitovt.  should  make  no  appointment)  to  such  person  as,  at  the 
expiration  of  that  estate  tail,  should  be  right  heir  of 
Samuel Rotte  in  fee;  and,  consequentlji  t^at  th^  said 
Robert  George  William  Tr^fusis  took  an  ^ta^  in  fep 
under  the  said  indenture. 

J.  BijEunr. 


Humphries  against  Cullingwood. 

It  b  BO  dbjtc      ZTOLT  had  obtained  a  rule  nisi  for  setting  aside  the 
tic««t  the  foot  service  of  the  copy  of  the  bill  of  Middlesex  for 

md^ex,  tbst    irregularity,  on  the  ground  that  the  notice  to  appear 
toTuto^^^   omitted  to  state  the  year  as  well  as  the  word  "next;" 
or  woid  n$^      ^^  he  cited  JVingfidd  v.  Beard  (a\  to  shew  that  it  was 
necessary  to  insert  the  year  or  the  word  nexL 

Jmos  now  shewed  caus^  and  contended  that  the 
statute  5  Geo.  2.  c.  27.  did  not  require  any  statement  of 
the  year  in  the  notice  to  appear,  and  that  the  word 
<<  next"  was  wholly  unnecessary ;  and  he  cited  The 
Weaver/  Ompany  v.  Tare^  (i),  Steele  v.  CdmpbeU  (c), 
Pinero  v.  Hudson,  (d) 

Per  Curiam*  It  is  unnecessary  to  state  the  yean 
because  the  party,  by  the  statement  of  the  day  of  the 

(a)  .00111^419.  (n  9  Sir.  18^. 

(c)  I  Taum.  424.  (rf )  IJf.  ^  ^  1)9. 

month. 
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month,  must  understand  that  he  is  to  appear  at  the         1819* 
earliest  time  to  which  the  notice   could    apply*      In  '■ 

Btdler  v.  Cohen  (a),  this  0>urt  held  that  the  service  of  agahj^ 
the  process  was  not  irregular,  because  the  year  was  in  C''*'"*«'^«>»' 
figures  in  the  English  notice ;  and  the  ground  of  that 
decision  was,  that  it  was  not  necessary  to  state  the  year 
at  all  in  the  notice.  That  decision  took  place  after 
the  Judges  of  this  Court  had  conferred  with  the  Judges 
of  the  Court  of  Common  Pleas  on  that  subject;  and 
the  practice  of  both  Courts  is  now  the  same. 

Rule  discharged,  (b) 


END  OF  EASTER  TERM. 
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ARGUED  AMD  DETERMINED 

«lt  TIB 

Court  of  KING'S  BENCH, 

Trinity  Term/ 

In  the  Fifly-niiith  Yeiu:  of  the  Rei^  of  OiOEGX  III. 


1819. 


PROMQTION& 

During  this  vacation.  Sir  S.  Shepherd,  His  Majcstj'e 
Attorney-General,  was  appointed  Lord  Chief  Baroa 
of  the  Court  of  Exchequer  in  ScotlaruL    And 

Charles  Warren,  Esq.,  one  of  His  Majesty's  Counsel 
learned  in  the  law,  was  appointed  Attorney-General  to      • 
His  Royal  Highness  the  Prince  of  Wales,  and  Chief 
Justice  of  Chesta\ 


YoulL  U« 
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1819. 

A,:.f-^.//AVf0.pjjg  King  against  The  Severn  and  Wye  Rail. 

Way  Company. 

JJTi«0^  JJ^   E.  TAUNTON  had  obtained  a  rule,  calling 

under  the  to-  upon  the  Severn  and  JVi/e  Railway  and  Canal 

•ctof  fMrlia-  Company  to  shew  cause  why  a  writ  of  mandamus 

Seproprieton  should  not  issue,  directed  to  them,  commanding  them 

JSd'^'f^ibf'  ^  reinstate!  lay  down  again,  and  maintain  part  of  a 

^*^j*  ^  certain  railway  or  tram-road,  by  them  theretofore  made 

the  public  under  the  authority  of  certain  acts  of  parliament,  from 

■houldhaTv 

the  benefidia      or  near  a  place  called  Miry  Stock  to  the  summit  of 

Sie^ittme;  the  CkuTchway  Ef^tne%  and  which  had  been  taken  up  and 

JJ?2Swimi  destroyed  by  the  company.     It  appeared  by  the  affida- 

^en  up  Ae^  y^  ^j,g^  jjj^  company  had  been  incorporated  by  two 

^•■JJ^  acta  of  parliament,  the  49  and  50  G.  3.,  and  were  eni- 

jMue  to  compel   powered  to  make  and  jpaintain  a  railway  or  tram-road, 

tiie  compeoY 

tomnstateaad   passable  for  waggons  and  other  carriages  from  and  to 

tfw  nilwi^^  certain  places  mentioned  in  the  act,  and,  among  others, 
from  or  near  a  place  called  Miry  Stock  to  the  summit  of 
Churchway  Engine^  in  his  majesty's  forest  of  Dean  ;  that 
they  were  empowered  to  raise  money  for  that  purpose, 
and  to  apply  the  same  towards  making  and  completing 
the  railway,  and  to  receive  certain  rates  of  tonnage  for 
goods  carried  along  the  railway ;  and  all  persons  were 
to  haye  free  liberty  to  pass  upon  and  use  the  railways 
with  waggons  or  other  carriages,  constructed  as  therein 
described,  upon  payment  of  the  rates ;  and  it  was  pro- 
vided, that  if  the  company  did  not  complete  the  roil- 
way  within  three  years,  the  act  was  to  be  no  longer  in 
force.  It  appeared  that  the  company  did  complete  the 
railway  within  that  time^  and  that  they  received  tolls 

fer 
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for  the  passage  of  carriages  over  that  part  of  the  rail*        )819* 

wav  which  extended  from  Miru  Stock  to  the  suminit  of        

Churchway  Engine^  which  part»  for  some  time  after  o^omn 
the  making  of  it,  was  used  by  the  public,  who  ex*  J^  w^^ 
perienced  the  convenience  proposed  by  the  prpmoters  ^'^^'^  ^*K 
of  the  works.  The  affidavits  then  stated  that  the  lead- 
ing members  of  the  company  having  become  the  owners 
of  collieries  situate  on  another  branch  of  the  rail-road, 
the  company,  a  short  time  after  the  branches  had  been 
completed,  for  tlie  purpose  of  preventing  competition 
from  the  collieries  communicating  with  that  branch  of 
the  railway  extending  from  Miry  Slack  to  the  summit 
of  Churchway  Enginet  determined  to  render  that  branch 
of  the  rail-road  impassable,  and  caused  the  iron  tram- 
plates  thereon,  for  a  space  of  several  hundred  yards,  to 
be  taken  up,  and  thereby  destroyed  that  branch ;  where- 
by the  public,  and  particularly  persons  possessing  col- 
lieries in  that  part  of  the  forest  of  Dean  which  lies 
contiguous  to  the  last*mentioned  branch,  had  be^n 
deprived  of  the  benefit  of  using  that  branch  of  the 
railway.  The  affidavits  then  stated  that  application 
had  been  made  to  the  compahy  to  reinstate  the  tram- 
plates,  but  tliat  they  had  refused  so  to  do. 

Scarlett  and  PtdUr  now  shewed  cause.  Thb  is 
clearly  a  public  and  not  a  private  highway,  for  it  is 
common  to  all  the  kijig^s  subjects  to  pass  over  it  with 
carriages  constructed  in  a  particular  mode;  and  by  the 
73d  clause  a  penalty  is  given  to  the  company  against 
any  person  who  shaU'ride  any  horse,  &c«  along  the 
railway.  Now  that  is  evidently  the  feature  of  a  public 
and  not  of  a  private  road ;  and  if  it  be  a  public  road, 
the  law  has  provided  another  remedy,  viz.  that  by  in* 
U  u  2  dictment, 
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.1S19«        dictmcnt    The  rule  laid  down  by  Lord  Mamfield  in 

' The  Kivg  v.  The  Bank  of  England  {a)  \%  this,  where 

agninu  thcre  is  no  specific  remedy  the  Court  will  grant  a  man-^ 
miA.y!^  damns  in  order,  that  justice  may  be  done ;  but  where 
SaUw^Coop,  gjj  action  will  lie  for  complete  satisfaction  equivalent  to 
specific  relief,  and  the  right  of  the  party  applying  is  not 
clear,  the  Court  will  not  interpose  the  extraordinary 
remedy  of  a  mandamus.  BuUer  5.  lays  down  the  same 
doctrine  in  The  King  v.  The  Bishop  of  Chester,  (ft)  Now 
an  indictment  is  the  specific  remedy  to  compel  the  re- 
pair of  k  public  road :  it  is  a  remedy  well' known  to  the 
law,  and  in  constant  use.  There  is  no  instance,  on  the 
other  hand,  of  a  mandamus  being  granted  for  such  a 
purpose,  and  that  of  itself  is  a  very  strong  argument 
against  the  present  rule.  Possibly  the  company  may 
not  have  funds  for  the  purpose  of  reinstating,  and  the 
Court,  in  such  a  case,  would  not  grant  a  mandamus. 
If  this  application  succeeds,  a  mandamus  will  lie  in 
every  case  where  the  locks  of  canal  happen  to  be  out  of 
repair,  and  liny  party  has  an  interest  in  having  them 
repaired. 

If.  E.  Tamionj  in  support  of  the  rule.  This  can 
hardly  be  called  a  public  highway :  it  isTcommon  only  to 
those  passengers  who  choose  to  use  carriages  of  a  parti- 
cular description :  it  cannot  be  used  by  a  person  on 
horseback.  {Hdrqyd  J.  It  is  a  public  highway  to  be 
used  in  a  particular  mode.  A  footway  can  be  used 
only  by  foot  passengers,  and  not  by  others,  yet  it  is 
certainly  a  public  highway.  Bayley  J.  A  towing  path 
is  to  be  used  only  by  horses  employed  in  towing  vessels^ 

(a)  ^Dw^l.  S26.  (6)  I  r.  Jt.  404. 

yet 
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yet  it  is  a  common  highway  for  that  purpose.]    An         1819* 
indictment  is  not  a  specific,  remedy  in  this  case:  it  will 
not  effect  the  purpose  required,  so  speedily  and  effectu-         agmst 
ally  as  a  mandamus ;  for  if  the  Defendants  are  convicted       md  Wrs 
upon  an  indictment,  the  Court  can  only  impose  a  fine    '^^^^r     «*• 
upon  them,  being  a>  corporation,  and  that  fine  may  be 
levied  by  distress  upon  their  property;  and  cases  might 
occur  where  the  tangible  property  of  a  coiporation  might 
be  so  small,  that  they  might  submit  to  the  payment  of 
any  fine,  and  still  not  do  the  thing  required.     At  all 
events,  the  remedy  is  not  so  speedy  and  effectual  as  that 
by  mandanms.     In  T^e  King  v.  The  Commissioners  of 
Dean  Inclosure  (a),  it  was  said  in  argument  that  an  in- 
dictment against  the  commissioners  for  not  obeying  an 
order  of  sessions  directing  them  to  set  out  »  road  as  a 
public  road,  would  not  be  a  specific  remedy,  i.  e.,  such 
a  remedy  as  the  case  demanded :  for  an  indictment  was  * 
only  a  proceeding  in  pcenam  for  the  past,  and  not  a 
remedy  for  the  future ;  and  Lord  EUenborough  C.  J.,  in 
giving  the  judgment  of  the  Court,  said,  **  Upon  the 
objection  of  there  being  another  remedy  in  this  case,  I 
cannot  help  thinking  that  what  has  been  observed  by ' 
the  counsel  in  support  of  the  rule  is  extremely  material, 
and  that  an  indictment  would  not  afford  that  convenient 
mode  of  remedy  which  might  be  obtained  by  mandamus.^' 
That  case  is,  therefore,  an  authority  to  shew  that  it  is  no 
objection  to  the  granting  of  a  mandamus  to  do  a  par- 
ticular act  that  an  indictment  will  also  lie  for  the  omis- 
sion to  do  that  act,  and  that  they  may  be  concurrent  re- 
medies.    In  TAe  King  v.  Bedford  LeveHb\  Ixiwrence  J. 
seemed  to  consider  that  a  quo  warrwto  information 

(a)  ^u.  4:3.  80.  (h)  e  r^u,  sef. 

tJ  tt  8  and 
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1819.        and  a  mandamus  may  be  concurrent  remedies;  and  he 

/~~        said,  that  there  micht  be  occasions  where  a  mandamus 
the  King  '  ** 

agointt        would  be  the  more  proper  remedy.    A  mandamus  here 

*nd  Wti       i>  the  more  proper  remedy,  because  it  will  more  speedily 
BsUwftj  Camp.  ^^^  cfiectually  compel  the  doing  of  the  thing  required 
than  an  indictment. 

Abbott  C.  J.  I  have  entertained  considerable  doubts 
during  the  discussion,  whether  the  Court  ought  to  grant 
a  mandamus  to  compel  the  doing  of  an  act,  the  omission 
to  do  which  may  be  prosecuted  by  indictment.  I  am 
now,  however,  satisfied,  by  the  authorities  cited  in  the 
course  of  the  argument,  that  there  is  no  reasonable 
ground  for  that  doubt.  If  an  indictment  had  been  a  re- 
medy equally  convenient,  beneficial,  and  efibctual  as  a 
mandamus,  I  should  have  been  of  opinion,  that  we 
ought  not  to  grant ,  the  mandamus ;  but  I  think 
it  is  perrectly  clear,  that  an  indictment  is  not  such  a 
remedy,  for  a  corporation  cannot  be  compelled  by  in- 
dictment to  reinstate  the  road.  The  Court  may,  indeed, 
in  case  of  conviction,  impose  a  fine,  and  that  fine  may 
be  levied  by  distress :  but  the  corporation  may  submit 
to  the  payment  of  the  fine,  and  refuse  to  reinstate  the 
road ;  and  at  all  events  a  considerable  delay  may  take 
place.  The  remedy,  therefore,  is  not  so  effectual  as 
that  by  mandamus.  I  am,  therefore,  of  opinion,  that 
the  circumstance  of  the  corporation  being  liable  to  an 
indictment,  is  no  objection  to  the  granting  of  a  manda- 
mus ;  and,  upon  the  facts  disclosed  in  the  affidavits^  I 
think  this  rule  ought  to  be  made  absolute. 

Baylet  J.  I  am  of  the  same  opinion.  By  manda- 
mus, the  Court  may  compel  the  road  to  be  reinstated. 

In 
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In  the  case  of  an  indictment,  the  Court  can  only  itn-       1819. 


'thn  Kiva 


pose  a  fine,  which  fine  can  be  levied  only  on  the  efiects 
of  the  corporation,  if  any  such  effects  can  be  found ;       ^aiainil 
and  if  it  so  happen  that  the  corporation  had  no  tan*       ud  Wtb 
gible  property  upon  which  the  distress  could  operate,  ^'•^^'^T^^P* 
the  remedy  would  be  altogether  inefiectual. 

HouiOTD  J.  concurred* 

Best  J4  Both  upon  principle  and  authority  I  am  of 
opinion,  that  the  Court  ought  to  grant  this  mandamos* 
Numerous  applications  are  made  to  parllametit  by  spe- 
culative individuals,  to  form  these  navigable  canals  and 
railways :  great  public  benefits  are  held  out  as  an  in- 
ducement to  the  legislature  to  sanction  these  under- 
takings ;  and  when  their  sanction  is  obtained,  is  it  to  be 
permitted  to  these  persons  to  say,  that  they  will  do  only 
that  which  is  beneficial  to  themselves,  and  disregard 
entirely  the  interests  of  the  public  ?  It  has  been  argued 
in  this  case,  that  there  is  a  specific  remedy  by  indict- 
ment, and  that,  therefore,  we  ought  not  to  grant  a 
mandamus.  I  think,  however,  that  that  objection  . 
ought  not  to  prevail  in  this  case,  for  an  Indictment  does 
not  afford  a  remedy  equally  effectual  to  compel  the 
reinstating  of  the  road,  which  is  the  purpose  to  be 
answered  by  the  granting  of  this  writ.  The  Court  can 
only  impose  a  fine^  in*  case  a  corporation  be  convicted 
upon  an  indictment,  and  that  fine  may  be  levied  by 
distress  from  time  to  time ;  and  even  then  the  corpor- 
ation  may  elect  not  to  repair  the  road ;  and  at  all 
events  considerable  delay  would  ensue.  By  mandamus,  4 
^  on  the  other  hand,  the  defendants  will  be  compelled  to 
do  the  thing  required,  unless,  by  the  return  to  the  man- 
U  u  4  damtt% 


The  Kiiro 
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damu8|  they  shew  a  sufficient  reason  for  not  doing  it ;  and 
if  thqr  shew  no  such  reason,  then  a  peremptory  man- 
damus issues ;  and,  in  case  of  non-compliance,  an  attach- 
and  .Wts  ment  may  issue  against  those  who  disobey  the  writ.  There 
Raihr»y  Coap.  jj^j^g^  thei-efore,  no  other  remedy  equally  eflTectual  to 
answer  the  purposes  required,  I  think  that  we  ought  to 
grant  a  mandamus ;  and,  consequently,  that  this  rule 
ought  to  be  made  absolute. 

Abbott  C.  J.    The  writ  should  be  to  reinstate  and 
lay  down  again^  but  not  to  maintain  the  tram-road. 

Rule  absolute* 


Jhim  istfa. 


Crocker  and  Others  against  Fothergill. 


DoniM  bf         J^ECLARATION  in  debt,  on  1 1  G.  2.  c.  19.  s.  12^ 
tain  lands.  Stated  that  the  defendant  and  two  other  persons, 

SS^niindar   after  the  24th  day  of  Jtm^,  1738,  and  at  the  time  of  the 


withli. 


^^todL        delivering  of  the  declaration  in  ejectment  to  the^efend- 
^^"•J?  ant,  and  of  the  committing  of  the  grievance  by  the 


iindar  iiw  defendant,  were  tenants  to  plamtifis  of  certain  lands, 

fuiftca  of  other 
lands  not  de- 

nised;.  tfaa  tenant  fraudulently  concealed  a  declaration  in  ejectment  deUy^ed  to  hisv 
and  sufiWred  judgment  to  go  by  default.  The  declaration  in  ejectment  did  not  mention 
mines  at  all,  but  the  sheriff;  in  executing  the  writ  of  possession,  by  the  concurrence  of  the 
tenant*  deUvered  possosnion  of  the  premises  demised  to  the  tenant,  and  also  of  those  mines 
in  which  he  had  liberty  to  dig :  Held  that,  although  the  latter  could  not  be  recoTct ed 
under  the  declaration  in  ejectment,  still  that  the  tenant  by  his  own  act  had  estopped  him- 
self from  tdung  that  objection,  and  that  in  an  action  for  the  Tslue  of  three  years*  improred 
rent,  under  the  statute  of  1 1  G.  8.  c.  19.,  the  landlord  might  recover  the  treble  rent,  in 
Kspect  not  only  of  the  demised  premises,  but  of  the  mines  in  wbidi  the  tenant  had  only  a 
liboty  todig. 

Ihe  improved  or  rack  rent  mentioned  in  the  11  (?.  2.  c.  19. «.  18.  is  not  the  rent  re- 
•arrcd,  but  such  a  rent  as  the  landlord  and  tenant  might  fairly  agree  on  at  tke  time  of 
ddktmg  th€  dtdtmlwn  in  ^jtctmimtt  in  case  the  premises  were  then  to  be  let. 

tene* 


CftOCKIft 
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tenements,  and  premises  of  the  plaintiffs,  sitaate  in  the        1819. 
parish  of  BedweUt/,  in.  the  county  of  Monmouth;  and 
that  heretofore,  to  wit,  on,  &c.  and  whilst  the  defendant 
and  the  said  other  persons  were  so  tenants  to  the  plain-     Fo*"*******- 
tifis  of  the  lands,  &c.  at,  &c.  a  declaration  in  ejectment 
for  the  said  lands,  &c.  was  delivered  to  the  defendant : 
nevertheless  defendant,  not  regarding  his  duty,  nor  the  ' 
statute,  did  not  forthwith  give  notice  of  the  said  de* 
claration  in  ejectment  to  the  plaintiffs,  nor  to  any  bailiff 
or  receiver  of  them,   the  plaintiffs,  but  neglected  so 
to  do,  contrary  to  the  statute;  by  reason  whereof  de- 
fendant became  liable  to  pay  to  plaintiils,  as  such  land- 
lords,   the  sum  of  9000/.,  being  the  value  of  three 
years'  improved  rent  of  the  premises  so  holden  in  the. 
possession  of  such  tenants,   and    thereby  an  action 
accrued  to  the  plaintiffs  to  demand  and  have  of  and 
from  the  defendant  the  sum  of  9000/.     Plea,  nil  debet. 
At  the  trial  before  Garraw  B.,  at  die  last  summer 
assizes  for  the  county  of  Monmouth^  it  appeared  in  evi- 
dence that  the  defendant  and  the  other  persons  men- 
tioned in  the  declaration,  were  tenants  to  the  plaintiffs 
of  the  pi^emises  in  question,  as  assignees  of  the  lessee 
of  a  lease,  bearing  date  the  16th  of  February ,  1778,  for 
forty  years,  by  which  were  demised  all  that  messuage, 
tenement,  and  lands  called  Lower  Sirkaweif  and  Tanen 
SirJumey;  also  all  that  messuage,  tenement,  and  lands 
called  Penpont  Sirhawey^  situate  in  the  parish  of  Bed-^ 
xveltyi  in  the  county  of  Monmouth;  together  with  all 
houses,  out-houses,  &c.  and  all  othqr  the  appurtenants 
to  the  said  several  tenements  and  lands  belonging,  with 
full  and  free  liberty  to  the  lessee  to  erect  furnaces, 
forges,   &c.  upon  any  part  of  the  premises,  for  the 
making  and  manufacturing  of  iron:  with  full  and  free 
liberty  to  the  lessee  to  have,  dig,  and  take  from  the  said 

lands, 
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18l9f        lands,  or  from  any  other  tenements  of  the  lessor  within 

""■"^        the  said  parish,  as  much  clay,  sand,  stones,  slates,  &c,  as 
Caqcsbk 
a^hui        was  necessary  for  the  purpose  of  erecting  such  furnaces; 

SfXHSAw^     and  also  full  and  free  liberty  to  and  for  the  lessees, 
his  executors,  and  assigns,  to  bore,  dig,  try,  search  for, 
raises  and  land  all  such  coal,  culm,  iron  ore,  or  iron 
min^  as  should  or  might  be  found,  as  well  in,  upon, 
or  under  the  said  several  messuages,  tenements,  and 
lands  before  mentioned,  as  in,  upon,  or  under  the  mes- 
suage, tenement,  and  lands  therein  described,  as  in  the 
possession  of  a  tenant  therein  named,  in,  upon^  or 
under  all  the  wastes  or  commons  called  Gwayny  Pounds 
Rhassanj/maur  Pen^  Mack  Bimorcj  and  in,  upon,  and 
under  the  lands  therein  described,  in  the  tenure  and 
occupation  of  a  certain  other  tenant,  and  in  and  upon 
the  lands  described  as  being  in  the  occupation  of  several 
other  tenants  therein  named,  all  which  said  premises 
were  situate  in  the  parish  of  Bedvoelty  in  the  county  of 
Monmouiky  and  for  that  purpose  to  dig,  sink,  and  make 
pits  and  other  works  necessary  for  the  working  thereof. 
See.     The  rent  reservc^d  was  134/.  per  annum,  subject 
to  a  deduction  of  5L     It  appeared  in  evidence,  that  the 
Defendant  had  entered  into  an  arrangement  with  one 
Cunningham^  in  consequence  of  which  Cunningham  de- 
livered to  him  personally  in  London^  a  declaration  in 
ejectment,  upon  which  judgment  went  by  default,  and  a 
writ  of  possession  was  executed  with  a  sham  levy  at 
Cunningham's  suit  for   10,000/.  pretended  to  be  due 
for  rent  and  dilapidations.     When  the  sheriff  executed 
this  writ,  the  defendant  accompanied  him  and  pointed 
out  to  him  the  different  premises  he  had  held  under  the 
/       plaintiffs,  and  among  othiers  the  mines  not  under  the 
surface  of  the  land  demised  to  him,  and  the  sheriff  de- 
livered possession  of  those  mines  as  well  as  the  other 

premises* 
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premises.  The  premises  described  in  the  declaration  In  1819. 
ejectment  were  2000  acres  of  arable  land,  2000  acres  '  ^" 
oF  meadow  land,   2000  acres  of  pasture  land,  2000         a^wist 

FOTklBAGILt* 

acres  of  common  land,  2000  acres  of  land  covered 
with  fuiw  and  heath,  and  2000  acres  of  land  covered  . 
with  water,  with  th^  appurtenances,  situate  in  the  parish 
of  Bedwditfi  in  the  countj  of  Monniouth.    It  was  then 
proved  that  on  a  renewal  of  the  lease  of  the  Sirhowey 
iron  works  for  forty  years,  they  were  worth  a  rent  of 
25001.;  and  the  plaintifis  contended  that  the  jury  were 
to  consider  that  sumf  as  the  improved  rack-rent  of  the 
premises  demised  or  holden  in  the  possession  of  the 
tenant  upon  whieh  the  penalty  was  to  be  calculated. 
The  defendant's  eounsel,  on  the  other  side,  contended, 
that  the  jury  must  be  confined  to  say  what  rent  the 
surface  of  the  land  demised  would  fetch  on  the  expir- 
ation of  the  lease,  because  the  coal  mines  were  parcel  of 
the  inheritance,  and  not  a  portion  of  the  annual  pro- 
duce ;  and,  secondly,  he  insisted  that  the  declaration  in 
ejectment  only  applied  to  the  premises  specifically  de- 
mised by  the  lease,  and  not  to  any  advantage  under  the 
licence  to  dig  contained  in  it,  and  therefore,  admitting 
that  mines  under  the  lands  specifically  demised  cpuld  be 
recovered  in  that  ejectment,  still  that  min^s  in  which  he 
had  a  mere  licence  to  dig,  could  not  be  so  recovered, 
and  that,  therefore,  the  plaintifis  were  not  entitled  in  this 
action  to  any  compensation  for  any  mines  under  any  part 
of  the  lands  not  specifically  demised.  The  learned  Judge 
stated  to  the  jury  that  the  improved  rack-rent  of  the 
premises  was  that  which  the  landlord  could  obtain  from 
a  respectable  tenant  at  the  time  the  grievance  com- 
plained of  was  committed;    that  in  determining  that, 
they  were  not  bound  by  the  estimate  given  by  the  wit- 
nesses, but  might  act  upon  their  own  judgment,  and 
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IS] 9«        were  at  liberty  to  give  a  lower  sum  if  they  thought  fit; 
**"**'        andj  upon  the  second  pointy  the  learned  Judge  said,  that 
agmrut        B8  thc  benefit  which  the  tenant  took  under  the  lease 
was  the  mine  under  the  surface  not  demised  -as  well  as 
that  which  was  demised,  and  as  that  constituted  a  part 
of  what  the  plaintifi^  had  to  carry  to  market  to  make 
the  subject  of  a  reservation,  in  the  shape  of  an  im- 
proved rack-rent  from  a  tenant  at  the  expiration  of  the 
lease,  and  as  that  constituted  part  of  the  benefit  of 
which  the  defendant's  conduct  was  calculated  to  deprive 
the  plaintiff  by  withholding  notice  of  the  service  of 
the  declaration  in  ejectment)  it  ought,  therefore,   to 
be  taken  into  consideration  in  estimating  th^  penal^ ; 
and  that  the  jury  ought  not  to  confine  their  visrdict  tg 
the  value  of  the  land  alone,  which  was^  actually  de- 
mised, but  ought  to  extend  it  over  the  whole  oF  the 
property  which  the  defendant  ought  to  have  restored  to 
the  plaintifis,  and  which  they  might  have  had  the  op- 
portunity of  letting  to  advantage.     The  jury  found  a 
verdict  for  the  plaintiff  for  4500/.    Jervis,  in  last  3fi- 
chaelmas  term,  moved  for  a  new  trial,  upon  the  two 
objections  taken  at  nisi  prius.     But  the  Court  were  of 
opinion,  upon  the  first  point,  that  the  directions  of  the 
learned  Judge,  with  respect  to  estimating  the  improved 
or  rack-rent,  were  quite  correct.    The  reserved  rent 
could  not  be  considered  as  the   improved  rent,    thc 
latter  being  what  the  landlord  granting,  and  the  tenant 
taking,  might  fairly  agree  on  at  the  time.    It  is  true 
that  it  must  not  be  any  fanciful  rent^  nor  one  which  a 
person  having  peculiar  facilities  would  pay,  but  it  must 
be  such  as  a  stranger  might  fairly  be  expected  to  give; 
and,  therefore,   they  refused  the  rule  upon  the  first 
point,  but  they  granted  a  rule  nisi  on  the  second; 
against  which  rule  cause  was  now  shewn,  by 
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W.  E.  Taunton  (with  whom  was  Campbell).  The 
plaintiff  is  entitled  to  recover  the  three  years'  improved 
rack-rent,  in  /espect  of  the  mines  under  the  surface  de- 
mised, as  well  as  those  under  the  surface  not  demised ; 
for  although  the  declaration  did  not  mention  mines  eo 
nomine,  still  it  contained  the  word  land.  And  Lord 
Coke  says,  that  under  that  term  any  thing  may  be  re- 
covered, to  the  center  of  the  earth  {a).  Assuming,  how- 
ever, that  that  might  be. doubtful,  in  this  case  the 
defendant  has  put  that  interpretation  upon  the  de- 
claration in  ejectment,  by  the  mode  in  which  he  al- 
lowed the  sheriff  to  execute  the  writ  of  possession.  For 
possession  of  all  the  mines,  as  well  under  the  surface 
not  demised  as  that  demised,  was  delivered  to  Cunning' 
ham^  the  lessor  of  the  plaintiff  in  the  ejectment,  and  it 
is  not  competent  to  the  present  defendant,  who  con- 
curred in  that  act,  now  to  say,  that  one  part  of  the 
premises  were  not  recoverable  in  the  ejectment  The 
Court  then  called  upon 

Jervisy  Peake^  and  PuUer^  for  the  defendants.  This 
question  turns  entirely  upon  the  1 1  6.  2.  c.  19.  5. 12., 
which  after  reciting  that  inconveniences  had  happened 
to  landlords,  by  their  tenants  secreting  declarations  in 
ejectment,  enacts  <<  that  every  tenant  to  whom  any  de- 
claration in  ejectment  shall  be  delivered  for  any  lands, 
shall  forthwith  give  notice  thereof  to  his  landlord,  under 
penalty  of  forfeiting  three  years'  improved  or  rack-rent 
of  the  premises  so  demised  or  holden,  in  the  possession 
of  such  tenant,  to  the  person  of  whom  he  holds.**  Now 

(a)  See  Dyer,  47.  n.  GootUiile,  demite  of  Ckater,  ▼•  Jiker,  Cb. 
Liu,  4.  a.  Connor  v.  West,  5  Burr,  2672.  ffarebotUe  ▼.  Placode,  Cro, 
Jac,  21.  Comjfn  ▼.  Xyneto,  Cro.  Joe.  150.  Warden**  case,  J7e<.  Rep. 
146.     CoUi.  J^fiott,  IM.  Mqh  299. 

the 
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10)  9f        the  utmost  injury  that  a  laudlord  can  sustain)  by  with- 
-  holding  from  him  a  declaration  in  ejectment,  is^  that  he 

Qgaina  ipay  be  dispossessed  of  the  premises  recoverable  by  that 
.pf  »r  declaration;  and  if  the  declaration  in  ejectment  does 
not  comprize  any  of  the  premises  delivered  upt  the 
landlord  has  not  been  injured  by  not  having  an  oppor- 
tunity of  defending  such  an  ejectment,  because  such  pre** 
raises  were  delivered  to  the  lessor  of  the  plaintiff,  not 
under  the  cgectment  but  by  the  mistake  of  the  sherifi^ 
and  the  landlord  might  treat  the  party  in  possession  aa 
a  trespasser.  In  the  case  of  ati  ejectment  for  lands  in 
two  different  parishes,  where  the  lessor  of  the  plaintiff 
recovered  the  lands  only  in  one,  and  the  sheriff  by  mis- 
take delivered  the  possession  of  the  lands  in  both  pa? 
rislics,  could  it  be  contended  in  such  an  action  as  this^ 
that  the  tenant  would  be  liable  for  the  improved  rent 
pf  the  premises  in  both  parishes  ?  that  would  make  him 
liable  not  for  his  own  default,  but  for  that  of  the  sheriff. 

Abbott  C.  J.  The  words  of  the  act  of  parliament 
do  not  confine  the  damages  to  the  treble  value  of  the 
premises  mentioned  in  the  declaration  of  ^ectment,  but 
give  such  damages  in  respect  of  any  premises  demised 
or  holden  in  the  possession  of  such  tenant.  Although 
this  act  of  parliament,  being  a  remedial  act,  ought  to  re* 
ceive  a  large  and  liberal  construction,  yet  I  am  by  no 
means  prepared  to  say,  if  the  declaration  in  ejectment 
was  one  under  the  clear  and  unequivocal  construction 
of  which  only  part  of  the  lands  in  the  possession  of 
the  tenant  could  have  been  recovered,  (as,  for  instance^ 
the  case  put  in  argument  of  lands  in  different  parishes,) 
that  a  plaintiff,  in  such  an  action  as  this,  should 
recover  damages  for  the  whole.  In  this  ease,  how- 
ever, the  sheriff,  on  reading  the  writ  of  possession,, 

might 
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might  reasonably  suppose  that  he  was  authorized  to        1819. 


Caocxn 


deliver  up  the  whole;  and  as  the  defendant,  by  his  own 

act,  has  enabled  the  sheriff  to  give  such  effect  to  the  writ        againti 

of  possession,  I  think  that  we  ought  not,  on  a  very  nice 

construction  of  the  declaration  in  ejectment,  to  say  that 

the  plaintiff},  in  this  action,  should  recover  damages  only 

for  tho  premises  strictly  included  in  it.  If  we  were  to  do 

so,  we  should  thereby  say,  that  the  declaration  was  ade* 

quate  to  the  purposes  of  Jraudy  but  insufficient  to  give 

a  recompense  to  the  person  injured  by  that  fraud. 

Bayley  J.  I  think,  that  under  the  circumstances 
of  this  case,  it  is  not  competent  to  the  defendant  to 
say  that  this  declaration  is  not  adequate  to  the  purposes 
for  which  by  his  concurrence  it  has  been  used.  The 
act  of  parliament  is  a  remedial  law,  and  was  made 
for  more  effectually  securing  the  payment  of  rents,  and 
preventing  frauds  by  tenants;  and  the  clause  immedi- 
ately preceding  that  upon  which  the  present  question 
turns,  refers  to  the  practice  of  tenants  attorning  to 
strangers,  and  makes  such  attornments  void,  unless 
made  in  consequence  of  some  judgment  at  law,  &c. 
Then  comes  the  clause  in  question,  which  recites  that 
frequent  inconveniences  had  happened  to  landlords,  by 
their  tenants  secreting  declarations  in  ejectments.  Now 
the  only  inconvenience  that  could  result  from  so  doing, 
would  be,  that  a  change  of  possession  might  take  place 
through  the  medium  of  a  judgment  in  ejectment,  which 
would  give  to  the  person  in  whose  favour  that  judg- 
ment was  given,  a  prima  facie  title,  and  so  the  landlord, 
upon  coming  in,  would  be  bound  to  prove  his  title 
to  the  estate.  I  apprehend,  however,  that  would  not 
be  so  in  this  case ;  for  when  it  is  once  made  out  that 
there  has  been  a  collusive  judgment  and  a  fraudulent 

secret- 
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181 9«        secreting  of  the  declaration  by  the  tenant,  the  lessor  of 
'         the  plaintiff  in  the  ejectment  must  be  considered  as 

CkOCKXA  ..It  -I  1         •  ■ 

againsi  coming  m  Under  the  tenant,  and  can  be  m  no  better 
^"***^"*'  situation.  Whatever,  therefore,  would  be  sufficient 
to  entitle  the  landlord  to  recover  against  the  tenant, 
would  be  sufficient  to  entitle  him  to  recover  against 
the  person  who  by  his  own  and  the  tenant's  fraud  has 
obtained  sudi  possession.  Here  there  was  collusion 
between  the  lessor  of  the  plaintiff  and  the  tenant;  and 
it  is  a  case,  contemplated  by  the  act  of  parliament. 
The  remedy  given  by  the  act  is  not  confined  to  cases 
where  the  ejectment  proceeds  to  a  writ  of  possession, 
but  will  include  a  case  where  the 'landlord,  after  a  de- 
claration delivered  to  his  tenant,  and  before  judgment 
signed,  discovers  the  fraud,  and  is  let  hi  to  defend  the 
ejectment :  in  such  a  case  he  would  clearly  be  entitled 
to  maintain  this  action.  The  clause  then  proceeds  to 
describe  the  extent  of  punishment  "bf  a  tenant  guilty 
of  such  a  fraud;  viz.  that  he  shall  forfeit  three  years' 
improved  rack-rent,  not  merely  of  the  premises 
described  in  the  ejectment,  but  of  die  premises 
demised.  In  this  case^  the  injury  to  the  landlord  is 
co-extensive  with  all  the  premises  beneficially  enjoyed 
by  the  tenant  under  his  lease.  Here  the  ejectment  is 
to  recover,  among  other  things,  a  certain  number  of 
acres  of  common  land.  Under  certain  common  lands 
there  are  mines.  The  ejectment  might  be  to  recover 
these  mines  or  not,  according  as  the  tenant  was  or  was 
not  in  possession  of  the  surfiice  land ;  for  if  he  was  in 
possession  of  such  land,  there  can  be  no  doubt  that  the 
mines  under  it  might  be  recovered.  It  is  true  that 
the  sheriff,  in  executing  the  writ  of  possession,  is  to 
take  possesion  of  that  which  the  plaintiff  instructs 
him  to  do.    But  still  the  defendant  had  it  in  his 

power 
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power  to  direct  the  sheriff  as  to  the  exQsnt  of  the        iUl9. 
premises  of  which  ,he  was  to   take  possesion,   and 
having  done  so,  he  cannot  now  (in  a  case,  too»  where       agama 
the  landlord  has  been  deprived  of  the  beneficial  use  of   ''^"^**°*' 
all  the  premises)  be  permitted  to  say  that  the  declar- 
ation was  not  suflBcient  for  the  purpose  for  which  he  has 
allowed  it  to  be  used.    I  think,  therefore,  that  as  this 
declaration  in. ejectment  gave  to  the  sheriff  at  least  a 
colourable  power  of  delivering  up.  all  the  premises,  and 
as  the  defendant  did  not  object  to  the  whole  being  so 
delivered  up,  this  rule  must  be  discbaiged. 

HoLROTD  J.    This  question  arises  upon  a  demise  of 
certain  lands  and  tenements  described  in  the  leasee  to- 
gether with  powers  and  privileges  annexed  to  the  lands 
and  tenements  so  demised,  as  well  as  other  powers  and 
privileges  on  other  lands  not  comprehended  in   the 
demise ;  and  one  entire  rent  is  payable  in  respect  of  the 
lands  demised,  and  the  liberties  and  privileges  upon 
those  lands,  as  well  as  m  respect  of  the  liberties  and  pri- 
vileges upongthe  other  lands  not  demised.   These  latter, 
therefore,  are  liberties  and  privileges  annexed  to  the 
lands  and  premises  demised,  and  are  holden  with  them. 
Now,  although  an  ejectment  will  not  lie  for  a  liberty 
and  privilege  alone,  which  is  a  mere  incorporeal  here- 
ditament, yet,  when  an  ejectment  is  broi:^t  for  land, 
and  liberties  and  privilq^es  are  appurtenant  to  the  land, 
the  latter  may  be  recovered  with  the  land,  because  you 
may  recover  in  the  gectment  all  incorporeal  things  m- 
cluded  in  the  demise,  although  an  qectment  will  not  lie 
for  the  incorporeal  things  alone.  I  therefore  think  that 
the  treble-improved  rent  contemplated  by  this  act  of 
parliament  must  be  taken  to  be  the  trebk-improved 
Voull.  Xx  rwit 
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1819*  Teat  of  all  the  preiutMS}  corporeal  and  incorpoveal,  eon- 
taioed  In  the  lease;  and  that  being  so,  it  appears  to  me 
that  the  plaintifEs,  in  this  cas^  have  recovered  no  larger 
damagea  than  they  were  entitled  to^  and  I  therefote 
think  that  thia  rule  should  be  discharged. 

Bb6t  J.  I  entirely  agree  with  my  brothers,  and  with 
the  reasons  upon  which  they  have  pronounced  th«r 
judgment  The  mines  hi  this  case  were  ddivered  up 
by  the  tenant,  and  the  plaintiffi  have  been  injured  by 
his  fraud ;  and  I  think  that  the  treble-improved  rent  of 
the  mines,  as  well  as  of  the  other  property,  ought  to  be 
the  measure  of  damages  in  this  case.  And  I  am  clearly 
t>f  opinion,  for  the  reasons  that  have  been  given,  that 
the  defendant  is  estopped  by  his  own  conduct,  and  that 
the  verdict^  as  it  stands  at  present,  is  right. 

Rule  discharged,  (a) 

fa)  Ibe  Bt^aster  bs? ing  tabwquaidy  ttted  tittle  ooMa  in  tiiit  cue, 
W,£*  Taunion  moved  that  be  might  review  bit  taxation  and  aUov 
treble  costs,  the  statute  having  given  treble  the  rent  as  damages ;  and 
l»tAttdDeaeonr,Uorri»,  But  the  Court  said  that  the  statute  bad  not 
.  ^ven  treble  damages,  but  only  directed  bow  the  nn^e  damages  aboidd 
be  ascertained;  and  refused  the  rule. 

VooGHT  against  Winch. 

« 

iBaiiubVciit-   J^ECLARATION  stated  that  Plaintiff  before  and 
^y«us^]^  at  the  time  of  the  committing  of  the  grievances 

!^^a^en   thereinafter  mentioned,  was  lawfully   possessed  of  a 

level,  &C.  IS  not 
conclusive  as  to  ibe  right 

A  verdict  obtained  by  the  defendant  in  a  former  action,  and  whidi,  if  fdcaded  in 
bar,  would  be  an  estoppel/when  given  in  evidence  under  the  general  isRie»  is  n^  ooo- 
dnaiveagMuttbeplaiittift  but  tfdy  evidcooe  to  go  to  the  jury.     -^^  £y^^j^.A^  j^^ 

^eortain 
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certain  com^mill  called  The  Mb^y  MiU^  with  the  appur-^  1 810. 
tenances,  situatie  in  the  parish  of  West  Ham^  m  the  county  '  ' 
oiEsse^  and  by  reason  thereof  of  right  ought  to  have  hgiann 
had  and  enjoyed  the  benefit  and  advaotage'of  the  water  ^*'^^^« 
of  a  certain  stream,  which)  until  the  committing  of  the 
grievances,  of  right  had  flowed^  and  still  ef  tight  ought 
to  floW)  unto  the  mill  of  the  plaintiff,  for  the  supplying  of 
the  same  with  water  for  the  worldng  thereof^  to  mt,  at^ 
^«  and  that  the  defendant^  on  the  1st  June^  1814,  and 
on  divers  other  d^ys  and  times  between  that  day  and 
the  day  of  eadiibiting  the  bill  of  the  phiintiff,  wrongfiilly 
widened^  deepened^  and  enlarged^  and-caused  and  procured 
to  be  widened,  deepened,  and  enlarged,  a  certain  dit<sh 
or  channd  called  PMer^i  Diteh^  leading  from  and  out 
qS  the  said  stream,  above  the  said  mill  of  the  said  plain* 
tiff;  and  thereby,  on  those  several  days  and  timesi  drew 
off  and  diverted  from  the  said  stream,  through  the  said 
ditch  or  channel,  a  much  greater  quantity  of  the  water 
thereof  than  had  before  ttsed  to  flow,  or  thtui  of  right 
ought  then  to  have  flowed,  through  the  said  ditch  er 
channel,  and  kept  and  continued  the  same  so  widened^ 
deepened,  and  enlarged,  and  the  sdd  quantity  of  wateri  * 
so  wrongfully  and  injuriously  drawn  off  and  diverted  for 
a  long  space  of  time,  to  wit,  from  thenceforth  hithertoi 
and  thereby  prevented  the  same  fi'om  flowing  to  the 
mill  of  the  plaintiff*  and  from  supplying  the  same  with  ' 
water  for  the  necessary  working  thereof  as  the  same 
ought  to  have  done,  and  otherwise  would  have  donew 
By  reason  whereof,  &c.  Plea,  not  guilty*  The  cause 
was  tried  at  the  last  summer  assizes  for  the  county  of 
Essex^  before  Lens  Seijt*,  and  a  special  jury.  The  phiin- 
tiff's  mill,  and  the  defendant's  premises,  which  consisted 
of  a  wharf,  fcc,  were  situate  on  a  stream  colled  Channd 
Sem  Eher.  The  phuntiff 's  mill  W«4  lower  down  the 
Xz  2  stream 


Wxirca. 
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18^9*        stream  than  the  defendant's  wharf,  and  between  them 

*"~^*       was  situate  Patterns  DitcJu  which  connected  Channd  Sea 
Voooax 
agamu        Biver  with  the  Water-works  river,  which  last  again  was 

connected  with  the  river  Lee.  The  defendant,  in  the 
summer  of  1814,  in  order  to  enable  his  barge  to  pass  to 
his  mill^  had  eipployed  persons  to  deepen  and  widen  Pat" 
tef's  Ditchy  and  from  that  time  the  plaintiff's  mill  had 
ceased  to  have  its  usual  quantity  of  water.  The  plain- 
tiff's witnesses  represented  that  before  that  time  Potter's 
Ditch  was  not  navigable  for  barges :  one  of  the  defend- 
ant's witnesses  stated  that  barges  had  passed  along 
Potter's  Ditch  for  the  last  fi%  years.  The  defendant 
also  gave^  in  evidence^  the  record  of  a  judgment  ob- 
tiuned  in  this  court  in  a  former  action  between  the  same 
parties,  and  for  the  same  cause  of  action.  That  action 
was  commenced  in  i/iiiary  term,  1817«  The  declaraiion 
was  substantially  the  same  as  in  this.  The  defendant 
there  pleaded  not  guilty,  and  the  jury  found  a  verdict 
for  him.  It  was  insisted  at  the  trial  that  that  verdict 
was  conclusive  evidence  against  the  plaintifis,  and  that  it 
operated  as  an  estoppel.  The  learned  Judge  received 
it  in  evidence^  but  refused  to  nonsuit  the  plainti£^ 
giving  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit. The  jury  found  a  verdict  for  the  plauiti£  A 
rule  nisi  having  been  obtained  by  Marryat  in  last 
Michaelmas  term  on  this  ground,  and  also  for  a  new 
trial  on  the  ground  of  a  misdirection  by  the  learned 
Judge,  it  now  appeared  from  the  report  that  the  learned 
Judge  had  directed  the  jury,  that  in  the  case  of  all 
streams  of  water  the  use  of  which  furnished  beneficial 
enjoyment  to  any  individual,  the  material  thing  to  be 
att^ded  to  was,  what  had  been  the  actual  possession 
and  enjoyment  by  such  person  for  the  last  twenty  years; 
and  that  if  water  had  in  4ct  been  enjoyed  during  that 

period 
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period  to  a  certain  extent  of  supply,  or  at  a  certain  1819. 
level,  no  private  person  was  at  liberty  to  do  any  act  vooiT' 
which  altered  that  state  and  condition  for  the  purpose 
of  improving  his  own  estate:  that  rule  applied  equally 
to  all  streams,  whether  navigable  or  not.  And  he 
added,  that  he  had  left  it  to  the  jury  to  consider,  upon 
the  evidence,  whether' the  stream  called  Channel  Sea 
River  was  navigable,  and  in  what  way,  whether  as  a 
public  navigable  river,  or  for  the  convenience  of  the 
adjoining  occupiers:  that  whether  navigable  or  not, 
each  party  must  use  the  water  in  the  state  in  which  it 
was  found  to  be  fer  the  space  of  twenty  vcars  invariably ; 
and  that  a  certain  benefit  bo  long  enjoyed  could  not 
afterwards  be  disturbed. 

The  Court,  after  hearing  the  report  read,  asked  the 
counsel  for  the  plaintiff  whether  they  could  support  that 
part  of  the  direction  of  the  learned  Judge  in  which  he 
stated  to  the  jury,  that  each  party  was  bound  to  use  the 
water  in  the  state  it  had  been  found  to  be  for  the  last 
twenty  years;  even  although  it  had  been  a  public 
navigable  river. 

Qumetfj  Curwoodf  and  BoUufid,  for  the  plainti£^ 
stated  that  that  had  hardly  been  made  a  question  at  the 
trial.  The  material  question  then  was,  not  whether 
PMet's  Ditch  had  been  apubUc  navigable  stream;  but 
whether  it  had  ever  been' a  navigable  stream  at  alU 

The  Court  said,  that  it  was  impossible  to  estimate  the 
influence  that  that  part  of  the  learned  Judge's  direction 
might  have  had  upon  the  minds  of  the  juiy,  and  that 
there  must  consequently  be  a  new  trial. 

X  X  3  Mdrtyaii 
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1819.  Marryai^  hmieA  Serjt^  and  Coim/n^  contriL     The 

„  defendant  is  entitled  to  judgment  of  nonsuit*  the  judg* 

wifir  mept  recovered  by  the  defendant  in  the  former  action 
being  condusive  evidence  as  against  the  plainti^  even 
upon  the  generd  issue.  If  pleaded  by  way  of  estq>pel 
h  would  be  a  bar  to  the  action,  because  it  is  a  judgment 
directly  upon  the  point,  and  between  the  very  same 
parties;  and  if  it  be  a  legal  answer  to  the  plaintiff's 
claim  in  one  case^  its  e£kct  cannot  be  varied  by  the 
node  in  which  it  was  brought  before  the  Court  It 
was  clearly  admissible  here  in  evidence  under  the  plea 
of  not  guilty;  for  in  an  action  on  the  cas^  that  plea 
puts  everything  in  issue:  it  negatives,  among  other 
things,  that  the  act  done  was  wrongfully  dooe^  and 
therefore  to  shew  that  it  was  not  wrongfully  done^  the 
judgment  of  a  Court  upop  that  veiy  question  may  be 
given  in  evidence^  and  when  it  is  given  in  evidei^ce  the 
fiu^ts  disclosed  aflbrd  a  complete  answer  to  the  action*  In 
Tke  Duchat  qf  Kifigsitm'%  case  {a\  Lord  Chief  Justice 
De  Grey  lays  it  dowii,  that  the  judgment  of  a  Court  of 
concurrent  jurisdicUbn  directly  ujK>n  the  point  is  as  a  plea, 
a  bar,  or  as  evidence  conclusive  between  the  same  parties 
upon  the  same  matter  directly  in  question  in  another 
court ;  and  Mr.  Philipps  in  his  Treatise  on  Evidenced  (&) 
considers  that  a  judgment  will  be  conclusive  evidence 
between  the  same  parties  in  those  cases  where  it  can  be 
given  in  evidence  without  being  q)ecially  pleaded;  and  he 
gives  as  an  instance^  among  others,  that  in  an  action  of 
trespass  for  mesne  profits,  the  judgment  in  ejectment  is 
conclusive  against  the  defendant  as  to  the  right  of  pos- 
session at  the  time  of  the  demise  laid  in  the  declaration, 

(«)  11  A.2VW9S1.  (»)  F.SaS.M#^. 
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So  a  record  of  conviction  on  an  indictment  against  a  1819« 
parish  for  not  repairing  a  road,  will  be  conclusive  eyU 
dence^  on  a  plea  of  not  guilty,  of  the  liability  of  that  pa- 
rish to  repair^  Bex  v.  St.  Pancras.  (a)  They  also  cited 
Siruit  V.  Bovingdon  (6),  Kitchen  v.  CampbeU  [c)i  and  the 
judgment  there  delivered  by  Lord  Chief  Justice  De  Grqf^ 
and,  the  judgment  of  Lord  Mansfeld  in  Bird  v.  Ban- 
doll  ((Q,  where  it  is  laid  down  that  a  judgment  recovered 
need  not  be  pleaded  in  an  action  ofi  the  case,  but  may 
be  given  in  evidence  under  the  general  issne. 

AnofiT  p.  J.  I  am  of  opinion  that  there  ought  to 
be  a  new  trial  ip  this  case^  but  that  there  ought  not  to 
be  judgment  of  nonsuit.  The  learned  Judge  left  it  to 
the  jury,  on  the  evidence,  to  consider  whether  the 
stream  called  Ciasinel  Sea  Biver  was  navigable^  and  in 
whi^  way^  whether  as  a  public  navigable  river  or  fi>r 
the  ooi^venience  of  the  adjoining  occupiers;  and  he 
further  added,  that  whether  navigable  or  not,  he  thought 
each  party  was  bound  to  use  the  water  in  the  state  in 
^hich  it  was  found  to  be  for  the  spape  of  twenty  years 
invariably^  and  thi|t  a  certain  benefit  so  long  enjogred 
oould  not  afterwards  be  disturbed.  In  that  directioni  it 
appears  to  me,  the  learned  Judge  was  mistaken ;  fi>r  if  it 
be  admitted  that  this  is  a  public  navigable  river,  an4 
that  all  his  majesty's  subjects  had  a  right  to  navigate  it, 
an  obstruction  to  such  navigation  for  a  period  of  twenty 
years  would  not  have  the  effect  of  preventing  his 
majesty's  subjects  from  using  it  as  such.  It  has  been 
said  that  the  evidence  shews  plainly  that  this  never  had 
been  a  navigable  river;  that  fact,  however,  is  not  found 

(a)  Ptaitet  iV:  P.  C.  S19.  (6)  5  £qk  S7. 

{e)9mb.9^.    S^SSO.  (4)  1  Arr. ISSS. 
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I8l9i       by  the  jury^  and  I  cannot  now  decide  it    I  find  upon 
•— — "        the  report  that  the  jury  were  misdirected  in  point  of 
law ;  and  it  is  impossible  for  me  to  say  what  weight  that 
direction  had  on  their  minds^  and  therefore  I  think 
there  ought  to  be  a  new  trial.    Upon  the  second  point 
I  am'of  opinion  that  the  verdict  and  judgment  obtained 
for  the  defendant  in  the  former  action  was  not  conclusive 
evidence  against  the  plaintiff  upon  the  plea  of  not  guilty. 
It  would  indeed  have  been  condudve  if  pleaded  in  bar 
to  the  action  by  way  of  estoppel.  In  that  case  tiie  plain- 
tiff would  not  be  allowed  to  discuss  the  case  with  the  de- 
fendant^ and  for  the  second  time  to  disturb  and  vex  him 
by*the  agitation  of  the  same  question*    But  the  defend- 
ant has  pleaded  not  guilty,  and  has  thereby  elected  to 
submit  his  case  to  a  jury.    Now  if  the  former  .verdict 
was  proper  to  be  received  in  evidence  by  the  learned 
Judge,  its  effect  must  be  left  to  the  jury.    If  it  w^e 
conclusive  indeed^  the  learned  Judge  ought  immediately 
to  have  nonsuited  the  plaintiff/ or  to  have  told  the  jury 
that  they  were  bound,  in  point  of  law,  to  find  a  verdict 
for  the  defendant*    It  appears  to  me,  however,  that 
the  party,  -by  not  pleading  the  former  judgment  in  bar, 
consents  that  the  whole  matter  shall  go  to  a  jury,  and 
leaves  it  open  to  them  to  inquire  into  the  same  upon 
evidence^  and  they  are  to  give  their  verdict  upon  the 
whole  evidence  then  submitted  to  them.    I  am  aware 
that  in  Bird  v.  RandaU  Lord  Mansfield  is  reported  to 
have  said  that  a  former  recovery  need  not  be  pleaded 
but  will  be  a  bar  when  given  in  evidence.     I  cannot^ 
however^  accede  to  that;  for  the  very  first  thing  I  learnt 
in  the  study  of  the  law  was  that  a  judgment  recovered 
must  be  pleaded :  that  has  so  strongly  engrafted  itself 
on  my  mind  m  a  general  principle^  that  nothing  I  have 

h«aid 
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heard  in. argument  this  day,  ha«  shaken  it.     I  am^        1819. 
therefore,  of  opinion,  that  there  ought  not  to  be  a  , 

nonsuit  ogamH 

WiNrK 

Batlby  J.  I  am  of  the  same  opinion.  I  think  that  we 
are  not  warranted  in  saying  that  there  was  not  evidence^ 
at  least  to  go  to  the  jury,  to  say,  whether  this  was  not 
a  navigable  river;  and  if  it  was  a  navigable  river,  then 
an  obstruction  for  twenty  years  is  not  a  bar  to  a  public 
right.  The  direction  of  the  learned  Judge^  thereforei 
upon  that  point,  cannot  be  supported,  and,  consequently, 
there  must  be  a  new  trial.  It  seems  to  me,  that  the 
other  question  admits  of  no  fitir  doubt,  when  you  con- 
sider the  issue  raised  upon  the  pleadings.  An  action  is 
here  brought,  as  it  is  alleged,. for  the  same  cause  in  re^ 
spect  of  which  a  former  action  had  been  brought,  and  in 
which  a  verdict  was  obtained  by  the  defendant.  Now  a 
defendant  oiight  not,  in  point  of  law,  to  be  twice  vexed 
for  the  same  cause  of  action ;  and  he  would  have  had  a 
right,  if  he  had  thought  fit,  to  have  pleaded  the  former 
verdict  by  way  of  estoppel,  and  thereby  have  shewn  that 
the  plaintiff  was  not  at  liberty  to  try  that  question  a 
second  time,  which  had  been  tried  before  and  decided 
against  him.  Instead,  however,  of  putting  himself  on 
that  estoppel,  he  merely  says,  that  he  is  not  guUty  of 
the  offence  imputed  to  him;  and,  upon  fliat  issue, 
the  jury  are  to  try,  not  whether  the  plaintiff  is  es« 
topped  from  trying  the  question,  but  whether  the 
defendant  be  guilty  or  not.  Upon  that  issue,  the 
defendant  may  prove,  that  the  act  imputed  was  not 
done^by  him,  and  that  another  jury  were  of  opinion 
that  he  was  not  guilty ;  and,  for  that  purpose,  he  may 
give  in  evidence  the  judgment  in  the  former  cause, 
for  the  consideration  of  the  second  jury.  The  question, 

howevoTy 
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1819.        however^  tor  the  second  jurjr  (when  the  defendant  has 
--  chosen  to  plead  the  general  issue)  i$,  whether  the  d^ 

fcndant  be  guilty  or  not?  and  the  question  raised  upon 
that  issue^  in  an  action  on  the  case  is^  whether  the 
plaintiff  bad  or  had  not  any  cause  of  action  at  the  time 
of  the  commencement  of  the  suit  ?  Now  t}ie  judgment 
for  the  defendant  in  a  formec  action  fqr  the  same  cause, 
does  not  necewirily  prove  that  the  plaintiff  has  no 
cause  of  action*  It  decides  nothing  unless  by  way  of  es- 
toppeL  In  (MOram  ▼•  Moremood  (a),  where  this  subject 
was  very  iiiUy  considered.  Lord  EUenbarm^h  C  J.,  in 
giving  the  judgment  of  the  Ckratt,  takes  this  distinction, 
and  states  expressly,  that  a  former  judgment,  if  properly 
pleaded  by  way  of  estoppel,  would  be  condusive,  bat  if 
only  offered  in  evidence  it  would  not  be  so.  For  these 
reasons,  I  am  of  opinion,  that,  upon  this  issue,  the 
judgment  in  the  former  verdict  was  evidence  only  to  go 
to  the  jury. 

HoLROTD  J.  If  the  place  in  question  was  ever  a 
public  navigable  river,  I  apprehend  that  its  ceasing  to 
be  used  as  such  for  twenty  years^  and  being,  during 
that  time,  in  a  condition  which  is  inconsistent  with  its 
being  used  as  a  public  navigable  riv«-,  would  not  ex- 
tinguish the  public  rights^  if  they  did  exist  previously 
to  that  time.  An  act  of  parliament  is  the  only  means  by 
which  such  a  public  right  can  be  determined.  As  there 
was,  therefore,  evidence  for  the  consideration  of  the  jury, 
whether  this  had  been  a  public  navigable  river,  and 
as  the  learned  Judge  told  them  that  if  it  were  a  public 
river,  still  that  twenty  years'  possession  was  to  he  bind- 
ing on  the  rights  of  the  parties,  it  appears  to  mo  that 

(a)  9  J&iKi  94«. 
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there  must  be  a  new  trid.  With  respect  to  the  other 
questioiiy  I  think  that  there  ought  not'to  be  a  nonsuit. 
There  were  two  modes^  by  either  of  which  the  defend- 
ant might  defend  himsel£  There  haying  been  a  former 
actbn^  in  which  he  had  succeeded^  he  might  have  al- 
leged that  he  was  not  to  be  called  upon  to  defend  him- 
iielf  agaii^  for  the  same  cause.  If  he  chooses  to  adopt 
that  mode  of  defence,  he  must  plead  it  in  bar ;  ^apd  say 
ihat  the  other  party  is  not  at  liberty  to  call  upon  him 
to  answer  ^gain  that  which  he  hiad  before  called  upon 
him  to  do^i  when  4  verdict  was  given  in  bis  bvour.  If, 
however,  h^  declines  that  mode  of  defence^  and  submits 
to  (mswer  for  the  c^use  of  action  alleged,  and  defends 
himself  by  saying  that  the  plaintiff  has  no  ground 
pf  action;  he  then  leaves  the  question  to  the  jury,  and 
they  are  to  try,  not  whether  there  was  a  former  action 
for  the  same  cause,  but  whether  the  plaiptiff  has  such  a 
ground  of  action  as  ho  alleges  in  hb  present  declaration. 
A  party  mtgr  have  matter  which  he  may  either  give  in  evi- 
dence, or  which,  if  pleaded,  would  be  an  estoppel ;  but 
when  he  puts  it  to  the  jury  to  find  what  the  fact  was,  it 
is  inconsistent  with  the  is^'ue  which  he  has  joined,  for  him 
to  say  that  the  jury  are  estopped  from  going  into  the 
^quiry.  He  may,  however,  use  the  former  verdict  as 
ovidenoe^  ^d  pregnant  evidence^  to  guide  the  jury  who 
i^re  to  try  the  second  case,  to  a  conclusion  in  his  fiivour. 
But  if,  notwithstanding  the  prior  verdict  and  judgment^ 
the  jury  think  the  cose  is  with  the  plaintifi^  they  are 
9ot  estopped  from  findipg  the  verdict  accordingly*  In 
God4ard^B  case  (a),  the  plaintiff,  as  administrator  of 
Nea^an,  h^d  brought  debt  upon  bond  made  to  the  in-r 


1819. 


VoOOHf 


nrcj|» 


(«)  2Sep»4, 


testate, 


VoOOHt 

rtiur 


««  CASES  IN  TRINITY  TERM 

» 

1819.  testate,  bearing  date  4th  April,  24th  Eliz.  The  defend- 
ant pleaded  that  the  intestate  died  before  the  date  ot 
the  bondi  and  so  conduded  that  the  writing  was  not  his 
deedi  upon  which  they  were  at  issue.  The  jury  fo^d 
that  the  defendant  did  deliver  it  as  his  deed  30th  Jufy, 
2Sd  EliZnj  and  found  the  tenor  of  the  deed  verbatim, 
that  it  was  dated  4th  jipril,  24th  Eltz.,  that  the  intes- 
tate was  living,  SOth  Juli/,  2Sd  Eliz.,  but  that  he  di^ 
before  the  date  of  the  bond,  and  prayed  the  advice  of 
the  CJourt,  whether  this  was  the  defendant's  deed;  and 
it  was  adjudged  his  deed;  and  the  reason  given  is, 
**  that  although  in  pleading  the  obligee  cannot  allege  the 
delivery  before  the  date,  because  he  is  estopped  to  take 
an  averment  agamst  any  thing  expressed  in  the  deed, 
yet  the  jurors,  who  are  sworn  to  say  the  truth,  shall  not 
be  estopped,  for  an  estoppel  is  to  conclude  one  to  say 
thd  truth,  and  therefore  jurors  cannot  be  estopped, 
because  they  are  sworn  to  say  the  truth/*  In  7Vm^ 
van  V.  Lawrance  (a),  it  was  held,  that '  if  a  party  will 
not  rely  on  the  estoppel  when  he  may,  but  takes  issue 
on  the  fact,  the  jury  shall  not  be  bound  by  the  estoppel, 
for  they  are  to  find  the  truth  of  the  fact  which  is  against 
him;  'and  in  BuUer^s  Nisi  Prius  (a),  it  is  laid  down, 
that  the  jury  cannot  find  any  thing,  against  that  which 
the  parties  have  affirmed  and  admitted  of .  record, 
though  the  truth  is  contrary;  but  in  other  cases, 
though  the  parties  be  estopped  to  say  the  truth,  the 
jury  are  not ;  as  in  Goddard^s  cas^e,  where  the  bond 
was  dated  nine  months  .after  the  execution,  and  after 
the  .death  of  the  obligor.  I  think,  therefore,  that  upon 
principle  as  well  as  upon  authority,  the  former  judg« 

(a)  Saik,  97€.  (ft)  P.  998. 
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ment  was  not  conclusive  against  the  plaintiflf  upon  this 
issue^  and  that  the  learned  Judge,  therefore,  did  right 
in  <  receiving  the  evidence,  and  suffering  the  trial  to 
proceed.  The  rule,  therefore,  should  be  absolute  for  a 
new  trial  only,  but  .not  for  a  nonsuit 

Rule  absolute  for  a  new  trial,  (a) 
(a)  Best  J.  bad  left  Uie  court 


Sanbilands  and  Others,  Executors  of  Howdsn, 
against  Marsh. 

ASSUMPSIT.    The  declaration  stated  that /.i%tt>-  When  one  of 

den  deceased  en^ployed  the  defendant  as  his  agent  nuJiMmcoi^ 

to  lay  out  4000/.  in  the  purchase  of  an  annuity,  and  to  Smso^whidi 

receive  the  arrears  thereof,  and  that  in  consideration  "»yb«>«n« » 

to  be  tmiMcted 

thereof,  and  of  a  certain  commission,  defendant  promised  ^  ^^  finn»  •!• 

tiiough  such 

to  guarantee  the  payment  of  the  annuity,  and  alleged  a  biuiaeu  u  not 
breach  in  not. having  so  guaranteed.     Plea,  general  rourwof deal- 
issue.    At  the  trial  before  Abbi^t  C.  J.  at  the  adjourned  Sntrwy toSdr 
sittings  at  Guildhall  after  last  Michaelmas  term,  it  ap-  arrangement 

o  »  r      with  each  other, 

peared  that  the  defendant,  who  was  a  navy  agent,  had   endthebusineBs 

is  afterwards 

formerly  been  in  partnership  with  a  Mr.  Creed^  and  transacted  by  or 
that  the  firm  of  Marsh  and  Creed  had  been  the  navy  S^*tf  ^ST^" 
agenU  to  Mr.  Hcnbden.  On  the  I2th  September j  1811,  SJddSJtek 
Mr.  Creed  wrote  the  following  letter  to  Mr.  Hawden:   bound  by  the 

,  ^  contract  made 

"  I  have  an  opportunity  of  employing  your  remaining  by  Us  partner. 

•  otherassurancesy 

a  memorial  of  which  is  required  by  17  G.  5.  c  26.  to  be  enrolled,  are  those  to  which  the 
grantor  of  the  annuity  is  a  party,  or  which  are  entered  into  by  a  third  person  at  his  in- 
stance and  request,  or  on  his  behalf;  and,  consequently,  where  a  third  petson,  wholly  un- 
connected with  the  grantor,  guaranteed,  in  consideration  of  a  certain  commisBion,  the 
payment  of  an  annui^  to  the  gnntee:  Held  that  sudi  guartntse  aaed  not  be  enrolled',  j 

pro- 
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property  in  the  8tock€  for  three  or  four  yean  in  a  Way 
that  will  double,  or  nearly  bo,  the  income  you  deriTe 
from  that  source.  It  iB  by  annuity  of  8  per  cent  per 
annum  on  three  lives,  secured  on  property,  the  receipts 
of  which  pass  through  our  hands  and  will  be  gua^ 
ranteed  by  our  hous^  and  not  redeemable  till  after 
three  years.  The  party  granting  the  annuity  is  in  the 
receipt  of  a  clear  unincumbered  income  of  above 
12,000/.  per  annum,  and  will,  as  soon  as  he  can  after 
the  lapse  of  three  years,  Redeem  the  annuity^  so  that 
your  capital  remains  untouched.  For  our  trouble  in 
the  business,  and  for  guarantying  the  punctual  hal& 
yearly  payment  of  the  annuity  to  you,  we  should  expect 
a  commission  of  5  per  cent,  but  the  benefit  you  would 
derive  from  the  arrangement  would  very  Well  allthv  of 
it  Windsor^ %  and  this  annuity  Would  soon  clear  off  the 
advance  on  our  account,  and  leaVe  your  income  inate> 
rially  improved.  If  you  see  this  business  in  the  light  I 
do,  and  will  say  aye  or  no  by  return  of  pott^  I  will 
either  go  on  with  it  and  send  you  down  a  bank 
power  for  sale  of  your  stocky  or  else  secure  it  for  some 
other  friend.''  This  letter  was  AgasA  Richard  CrmL 
Hawden  immediately  accepted  this  (^r,  and  a  joint 
power  of  attorney  was  transmitted,  etnpoweting  MarA 
and  Creed  to  sell  the  stock ;  and  the  stock  was  accord- 
ingly sold  out  on  the  7th  January^  1619^  On  the 
23d  Jatmofyy  1813,  the  annuity  in  question  was  pnr- 
chased  of  Mr.  Joshua  Bowe^  and  after  having  been  paid 
for  about  two  years,  became  in  arrear.  Hffmien  died 
7th  Marthy  1813.  By  a  letter  dated  10th  Aprik  1813, 
signed  Marsh  and  Creeds  in  answer  to  an  application 
made  on  the  part  of  Mr.  Ho^aoden^s  representatives,  they 
stated  in  substance  as  follows :  «^  "  He  has  two  imnultteib 

one 
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ooe  yielding  a  clear  400/.  per  annimiy  payable  quarterly,  1819. 
exclusive  of  the  amount  of  the  annual  premium  on  the  « 
insurance  of  the  life  of  Mr.  .fiott^,  the  grantor  at  the  againu 
Equitable  Insurance  Officey  and  the  purc^ase*money  for 
which  was  4000/.  in  place  of  5000/.,  which  we  informed 
Mr.  Hamden  we  should  give  for  it*  This  is  guaranteed 
by  our  house  on  a  commission,  and  is  not  determinable 
for  three  years.''  Neither  of  the  above  letters  were  en- 
tered in  Marsh  and  CreetTs  letter-book,  nor  did  it  ap- 
pear that  Marsh  had  personally  any  knowledge  of  the 
guarantee.  It  was  proved,  that  it  was  no  part  of  the  or- 
dinary business  of  navy  agents  to.deal  in  annuities.  The 
charge  of  5  per  cent  commission  had  never  been  made, 
but  only  2^  per  cent,  the  usual  commission  of  navy 
agents,  had  been  charged  in  the  different  accounts  trans** 
•  mitted  by  jEt£zrsi  and  Cr^^  In  those  accounts,  however, 
there  were  found  several  items,  referring  to  the  Sale  of  the 
stock  and  the  receipt  of  the  annuity.  Under  these  cir- 
cumstances, it  was  contended,  first,  th^t  this  guarantee  by 
Creed  could  not  bind  his  partner,  Marsh  /  and,  secondly, 
that  if  it  could,  it  was  a  security  which  ought  to  have 
been  enrolled  under  the  provisions  of  the  annuity  act 
The  learned  Judge  overruled  these  objections  and  teft 
it  to  the  jury  to  say,  whether,  under  the  circumstances 
<^  the  case,  Marsh  was  cognizant  of  the  transaction  as 
to  the  purchase  of  this  annuity,  although  he  might  be 
ignorant  of  the  facts  of  the  guarantee  itself,  telling 
them,  that  in  that  case  he  thought  the  defendant  was 
liable.  The  jury  found  this  fact  in  the  affirmative^  and 
the  plaintiffi  obtained  a  verdict  The  defendant  had 
liberty  to  move  to  enter  a  nonsuit  on  both  points;  and 
a  rule  nisi  to  that  effect  having  been  obtained  by  ilfor- 
fyat  in  last  Hilary  term* 

Scarlett 
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Scarktt  and  Adams  now  shewed  cause.  Tliey  con-  • 
tended^  that  the  case  had  been  properly  left  to  the  jury 
t^iU^  to  say,  whether  Marsh  was  or  was  not  cc^izant  of  the 
transaction ;  and  the  jury  have  found  that  he  was.  If 
so,  he  must  be  bound  by  the  representations  and  acts  of 
his  partner  in  it.  As  to  the  second  point,  the  dis- 
tinction is,  that  only  those  securities  which  come  from 
the  grantee  or  bis  sureties  are  required  to  be  re- 
gistered; but  this  guarantee  was  wholly  independent  d^ 
and  for  any  thing  that  appears  unknown  to  the  grantor. 
He  was  not  in  any  degree  respcmsible  over  either  to 
Marsh  or  Creed,  in  case  they  were  called  upon  by  Hov- 
den  to  pay  the  annuity.  Then  it  did  not  require  to  be 
memorialized,  because  the  only  object  of  the  act  was  for 
the  further  protection  of  the  grantor,  to  record  all  the 
securities  coming  directly  or  indirectly  from  him« 

Marryat  and  Wildej  amtra.  One  partner  has  no 
power  to  bind  another  by  a  guarantee  of  this  sort  It 
was  not  an  act  done  in  the  ordinary  course  of  business^ 
and  its  operation  might  iast  beyond  the  duration  of  the 
partnership,  or  even  the  life,  of  the  parties.  There  is  no 
pretence  for  saying  that  Marsh  was  cognizant  of  the  cir- 
cumstances of  the  guarantee  itself.  The  letters  containing 
it  were  never. entered  in  the  letter-book  of  the  firm ;  and 
the  mere  receipt  of  the  2\  per  cent,  on  the  money,  which 
was  the  consideration  for  the  annuity,  is  not  sufficient  of 
itself  to  charge  him  with  this  guarantee.  The  5  per 
cent.,  which  was  the  consideration  for  it,  never  was  re- 
ceived at  all.  All  MarsVh  acts  are  perfectly  consistent 
with  the  ordinary  course  of  dealing  and  no  more.  Tlie 
case  of  Duncan  ^v.  JLommdes  and  Another  (a),  is  pre- 

(a)  3aimpfr.47a. 

cisely 
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fAmify  in  |K>im.    Bat  sdpposing  it  to  be  a  giiarnnte^        1^1 9. 

Uiifing  on  Mari^,  iftill  tfeie  plainti#  cannot  fecovef,     uJ^^'^.* 

net  Ikaying  complied  with  the  annuity  act.  (&)  It  would        a^aifut 

flMait  all  the  providoiiift  of  that  act,  if  thijj  did  not  re-  '^*"'' 

^r^  to  be  memorialized ;  a  person  hieanin^  to  grkisjL 

«B  anhmtyf  wotaid  then  only  hivb  to  gnarantee  an  an- 

Iroity  granted  by  a  patip^r  in  6rder  to  evade  the  act. 

The  ease  of  Soskir  t.  ilw*dis{b)  ibews,  however,.that 

Mb  id  ndt  the  l&w.    Btxt  there  is  another  objection. 

The  guaranty,  at  ell  evtats,  depends  upon  the  second 

letter  elon^^  Ibr  thei^  hi  nothing  to  connect  the  firii 

Md  eetond  leceenr  together.  Ttie  price  is  difiereht,  ancl 

tbqr  rdatfe  to  difi^rent  annuities.     If  ^6,  then  ina.^ 

itiwcfa  aa  tfacf  second  letter  only  states  that  a  guarantee 

btt  been  gjiretiy  biit  ottilts  the  term^  of  the  gtliatantee,  it 

is  tidtsttflfeient  to  tedie  th^  em  ott  of  tb^  ^tatnte  of 

firulda.    iJUiM  C.  J.  Gail  it  b^  ^htendM,  that  if  a 

peteB  writes^  a  letter  oftrfaif  to  paifchas^  an  annuity, 

Ad  tm  guarantee  tta  pq^ment;  ai«^  t^tfix^tig  a  power 

to  8flH  ont  atodr  to  be  teat  ibr  ^at  ptftpobe,  thttt  hb  will 

Mii  after  his  imipbaal.  hat  been  aeced^  td,  ant  thi§ 

•tbck  haa  been  add  dut,  be  liabte  to  mnhi  gadS  hii 

guarantee^  bectaae  eitafetlj^  tile  «ine  anAtifity  is  thtt 

prcftpoied  baa  net  beesr  bctaght?}    The'  qtttetibh  is  tidt 

whdlfaer  he  would  iktyt  be  b^und  t»'  mate  corhpenkatiM, 

biEt  whether  be  wo&kl  be  li^te  dh  the  guaratitee.  The 

sedond  latter  admits  thilt  A  guarWtee  wak  given,  but  i^ 

wholly  silent  aa  to  its  tendE    .ffbin  ^.  JVttHim.  (t) 

Abbott  &  J.    This  c^se  Mi  b^h  Veiy  fblly  and 
ably  disctifised  at  the  baf;  but  I  aib  of  c^riion  that  the 

(a)  1 7  G.  3.  tf4  26.  (*)  »5  T.  J?.  678.  (c)  6  EaH,  la 

Vol.  ir.  Y  y  rule 
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1819.        rule  must  be  discharged.   Two.materisl  tjueations  have 
"""""        been  made ;  the  first  of  which,  and  the  most  important 
'  a'gaitiit        and  extensive  in  its  consequences,  is,  whetlier  this  defend- 
ant  shall  be  held  to  be  bound  by  the  guarantee  given  with- 
out his  knowledge,  by  his  partner,  Creed ;  and  if  the 
verdict  of  the  jury,  finding  him  to  be  so  bound,  be  not 
sustainable,  it  will  be  very  dangerous  hereafter  to  deal 
with  a  partnership ;  for  the  business  in  each  department 
of  a  firm  is  generally  transacted  by  one  partner  only. 
It  has,  undoubtedly,  been  held,  that  in  a  matter  wholly 
uncohnected  with  the  partnership,  one  partner  cannot 
bind  the  others.     But  the  true  construction  of  the  rale 
U  this,  that  the  act  and  assurance  of  one  partner,  made 
with  reference  to  business  transacted  by  the  firm,  will 
bind,  all  the  partners.    In  this  case^  tl)e  proper  buanesa 
.  of  Marsh  and  Creed  was,   to  receive  the  money  due 
firom  the  navy  board  to  their  customers,  and  their  divi- 
dends in  the  public  funds;  upon  which  business  they 
charged  Haaden  with  a  commission  of  2\  per  cent.   It 
was  no  part  of  thdr  ordinary  business  to  guarantee  an- 
nuities, or  to  lay  out  the  money  of  their  customers  in 
the  purchase  of  them.     Under  these  circumstances,  the 
original  proposal  was  made  by  Creedy  in  answer  to 
which  the  joint  power  of  attorney  was  transmitted  to 
Marsh  and  Creedy  under  which    the  stock  was  after- 
.    wards  sold.      Now  that  sale  must  have  ap^peared  in  the 
partnership  books ;  and  if  that  fact  were  doubtful,  it  is 
proved  by  the  balance  stated  in  the  accounts  trans- 
mitted by  the  partnership:  that  sale,  therefore,  and 
the  fact  that  the  proceeds  had  been  laid  out  in  the  pur- 
chase of  an  annuity,  either  were  actually  known  or 
ought  to  have  been  known  by  Marsh.    Now,  if  that 
whole  transaction  was  known  to  him,  the  guarantee, 

which 
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which  is  connected  with  it,  *  becomesi  in  point  of  law,         1819*  , 
an  assurance  made  by  one  partner  with  reference  to     .  — — 

,  *'  '-  Sandii.anp« 

basmess  transacted  by  both  ;  and,  according  to  the  a^inu 
rule  previously,  stated,  it  will  bind  l>oth.  To  illustrate 
this  position,  a  case  may  be  put,  where  two  persons  in 
partnership  for  the  sale  of  horses,  should  agree  between 
themselves  never  to  warrant  any  horse ; '  yet,  though 
this  be  their  course  of  business,  there  is  no  doubt,  that 
if,  upoi;i  the  sale  of  a  horse^-the  property  of  the  part- 
nership, one  of  them  should  give  a  warranty,  the  other 
would  be  thereby  bound.  As  to  the  second  question, 
whether  this  guarantee  ought  to  have  been  enrolled  ^ac- 
cording to  -the  provisions  of  the  annuity  act :  I '  agree 
that  that  statute  ought  not  to  receive  a  narrow  con* 
struction,  so  far  as  •  the  interest  of  the  grantor  of  the 
annuity  is  concerned.  Every  security,  therefore,' given 
by.  him  or  on  his  behalf,  and  for  which  the  money  re- 
ceived by  him  is  the  consideration,  must  be  enrolled. 
But  the  consideration  for  this  promise  is  wholly  distinct 
from  that  given  for  the  annuity.  It  is  the  payment  of 
an  additional  commission  of  2i  per  cent.;  whereasthe 
consideration  for  the  annuity  is  the  sum  of  4000/.  It 
is  wholly  unconnected  with  the  grantor,  and  collateral  to 
his  interest,  and  do^  not,  I  think,  require  to  be  en- 
rolled. I  am,  therefore,  of  opinion,  on  both  grounds, 
that  this  rule  should  be  discharged. 

Bayley  J.  I  have  entertained  considerable  dotibts, 
during  the  discussion  of  this  case,  but  I  am  now  entirely 
satisfied  on  both  points.  It  is  true  that  one  partner 
cannot  bind  another  out  of  the  regular  course  of 
dealing 'by  the  firm.  But  where  the  assurance  has 
reference  to  business  transacted  by  the  partnership, 
Y  y  2  although 
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1.819*        although  out  of  the  rqpilfr  coqniei  it  ii  ftiU  vkfaiii  the 
^  scope  of  his  authorily,  and  will  bMdiftfi^ria*  >Ipffrifwe 

agabisi        apply  that  nde  to  thia  eaae^  we  fiiulaprofMoael  by  Cb«a% 
ooooerning  busiiieaa'  to  he  tranmcted  by  the  ho«ae^  in 
which  he  states  the  tenaa  on  whipfaU  will  be  deoa  Thas 
propoaid  is  acceded  to^  and  the  basiiiess»  ai  appmn  hy 
the  aoooupts  transmitted,  ia  tnmsactfli  by  the  hooaiai  If 
so,  it  must  have  been  transacted  on  the  tenna  stated  m 
the  letter  of  Oreri/  and>if  JlorsJl  wd  CWed^wsethoa 
ligeots  in  laying  out  Ht/wdm'%  money  ift  the  annn^y^ 
they  must  be  bound  by  the  tftrma  spedfisd  1^  QtmL 
For  Aia  ia  a  representation  made  by  one 
as  to  the  terms  upon  which  the  business  is  to  be 
by  the  firm.    This  is  made  still  m<»e  clear  by  tb? 
letter  of  the  10th  4P^*  ^^^^»    I^  is  raggealed^  mdeed, 
that  this  may  have  reference  to  some  otlier  gnanmtee 
than  that  of  the  letter  of  12tb  Septatbdr,  1811.    Bdt  if 
80^  it  was  fer  the  defendant  to  have  prormd  that  fiiet. 
Then  it  ia  contended,   that  the  second. Ictftar  by  ^e 
firm  does  not  ipedfy  the  amount  of  Ae  connnissHi, 
and  that  this  case  &lls  within  Warn  v.  maAm.    Bnt 
that  difficulty  is  remove^  by  connee^  it  with.  A9 
former  letter,  in  which  the  tenna  are  nydfigd     'Om 
stamp  acts  proceed  on  the  same  prvpicipk^  thiit  «a 
agreement  may  be  inferred  from  several  letters;  and 
therefore  direct  that  the  stamping  of  oue  shaK^be 
sufficient.  The  other  question  is,  whether  this  guarantee 
oi^ht  to  have  been  enrolled.    The  case  of  BoAer  ▼• 
Hurdis  does  not  in  terms  shew  whether  the  secnri^ 
there  was  not  given  at  the  instance  of  the  gnoMor* 
And  there  is  a  material  difierence  between  sureties  for 
a  grantor  who  are  identified  with   him^  and  odier 
persona  wholly  unconnected  with  him.    If,  in  this  caes^ 

13  BMe 


flANfilLANas 


iH  Tiui  FinY-KiNTH  Year  OF  GEORGE  IIL  ^81 

ilewv  hiMl  been  told  dut  JUarii  and  C^il  wer^  to  be        1819. 

his  gttafsntoe^  and  he  had  given  them  any  oonsider- 

atmi  for  $o  dobg^  the  caae  wonld  be  different    Bat 

hei:e  these  parties  guarantee^  not^  at  the  instance  of 

the  grtetor,  but  of  the  grantee.    I  am  of  opinion  that 

this  in  not  within  either  the  terms  or  the  spirit  of  the 

annuity  aot* 

HoLROTD  J.     ^  am  of  the  sam^  opinion.    It  ura? 
properly  left  to  the  jury  to  say  whether  Mtnh  was 
o^isuit  of  the  oontract  lo  hiy  out  this  money  m  the 
parchaae  of  an  annuity;  and  then  whatever  engage- 
mento  Creed  mifjtki  make  with  reference  to  it  would 
bind  Jl£ini;  for,  by  his  knowledge  of  it  being  fbnnd 
by  the  jury,  it  becomes  for  this  purpose  part  of  the 
partnership  busmess,  as  much  as  any  transaction  m  the 
ordinary  course  of  deaUng.    The  first  letter  seems  to 
ine  to  be  applicable  to  any  annuity  to  be  purdiased 
with  the  money  to  be  raised  by  sale  of  the  funded 
property;  and  that  the  palties  thems^es  so  considered 
kf  iqppears  from  the  second  letter.    We  have^  there- 
fore,  a  right  to  connect  tbeee  two  letters  together^  and, 
by  io  doings  the  objeeticn  that  the  terms  of  the  guar- 
xMlee  are  not  specified  in  die  second  letter  is  ramoved. 
The  great  difficulty  in  my  mind  id  as  to  the  emolment, 
and  it  arises  from  this  guarantee  having  been  originally 
mtnlioned  as  one  of  the  terms  upon  whicb  the  grantee- 
was  to  advance  tua  money.    It  does  no^  however,  i^ 
pear  that  the  grantor  had  any  knowledge  of  i^  and 
thai  n^akes  a  material  di&rencew    For  there  being  no- 
thing in  tke  letter  which  imports  that  the  terms  of  die 
proposd  come  hom  the  grantor,  it  inay  be  conaidwed 
as  whoHy  QflUatoral  to  die  tiaosaiBtiont  and  m  no  part 
YyS  of 
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181 9*  of  the  condition  on  which  the  annuity  was  granted  by 
""*■"■  liim.  The  words  of  the  act  are  "  that  a  memorial  of 
a^aimt  every  deed,  &c.  whereby  any  annuity  shall  be  granted^ 
shall  'be  enrolled;''  and  the  warrants  of  attorney,  of 
which  the  act  subsequently  speaks,  are  those  given  by 
the-^rantor.  I  think,  therefore,  that  the  assurances 
meant  in  this  clause  are  those  connected  with  the 
grantor;  and  that  as  this  guarantee  was  wholly  uncon- 
nected with  him,  it  did  not  require  to  be  enrolled. 

Best  J.     I  am  clearly  of  the  same  opinion  on  both 
points.     If  we  were  to  decide  the  first.point  in  favour 
of  the  defendant,  we  should  place  persons  who  have 
occasion  to  deal  with  partnerships  in  a  new  and  dif- 
ficult, situation :   for,  unless  they  made  inquiry  from 
every  one  of  the  partners  whether  they  assented  to  the 
partnership  transaction,  which  in  many  cases  would 
be  impossible,  they  would  have  the  security  of  the  in- 
dividual, only,  and  not  that  of  the  firm.     In  this,  case 
it  appears  that  MarsA  and  Creed  acted  not  merely  as 
navy,  agents,  but  also  in  the  procuring  of  this  annuity, 
and  that  they  have  received  an  advantage  from  the 
transaction.    For,  although  it  is  said  they  did  not  re- 
ceive the' 5  per  cent,  commission,  yet,  at  all.  events^ 
they  were  benefited  by  receiving  2^-  per  coit.  commis- 
sion on  a  larger  sum  arising  from  this  annuity.    Marsk, 
therefore^  who  has  derived  an  advantage  from  the  en- 
gagement entered  into  by  his  partner,  must  be  bound 
by  the  consequences  of  it     This  question,  therefore, 
was  properly  left  to  the  jury,  who  have,  in  my  opinion, 
found  the  right  verdict.     As  to  the  second  point,  it 
seems  to  me  that  theobgect  of  the  annuity  act  was  to 
protect  inexperienced  persons  from  the  frauds  of  those 

who 
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who  lent  money  on  annuities;  and  the  provision  for  18191 
the  enrolment  of  the  securities  being  intended  for  the  ^  — — 
benefit  of  the  grantor  only,  I  think  it  is  necessary  to  againM 
6nrol  those  securities  alonei  which  shew  the  extent  of 
his  responsibility.  Now  that  was  necessary  in  Hosher 
v.  Hurdiss  for  it  may  be  concluded  (though  it  is  not 
expressly  so  stated  in  that  case)  that  the  grantor  was 
there  liable  oyer  to  the  obligor  of  the  bond*  But  here 
there  is  np  such  liability  on  the  part  of  Rcraoe  to 
Marsh  and  Creed,  I  am^  therefore,  of  opinion  that  it 
was  not  necessary  to  enrol  this  guarantee^  and  that  on 
both  grounds  this  rule  roust  be  discharged. 

Rule  discharged. 


ToovEY,  Assignee  of  Maxton,  against  Milne.   Mono^nf, 

MONEY  had  and  received.    Plea,  general  issue.  At    Act  of  bank- 
ruptcy  by  lyins 
the  trial  before  Abbott  C.  J.,  at  the  sittings  after   two  months  in 

last  Easter  term,  at  Westminster^  it  appeared  that  the  l^mprisoni'^^ 

circumstances  of  the  case  were  these.   The  act  of  bank-  ^^^^b^I 

ruptcy  was  a  lying  in  prison  two  months.     During  .the  J?P*  "^"*y  ^? 

continuance  of  the  imprisonment,  the  bankrupt  being  settling  with  his 

*,  creditors.    The 

desirous  of  settling  with  his  creditors,  sent  his  wife  to   purpose  fslling, 

borrow  of  the  defendant,  his  brother-in-law,  120/.  for   moner  was^ 

that  purpose.     The  money  was  accordingly  lent,  but  *  JJJ^Jj^\^^ 

the  purpose  felling,  951.  was  afterwards  repaid  to  the  ^*^*****^j^ 

defendant  by  the  bankrupt,  who  still  remained  in  prison.-  protected,  and 

It  did  not  appear  Uiat  the  individual  notes  composing  signeescoi^ 

the  95 1  were  any  part  of  the  notes  originally  advanced  ^^gj^^f  * 

by  the  defendant,  nor  was  there  at  the  time  of  the  ad-  '^^ 

vance  any  express  stipulation,  that  if  the  object  was  not 

Y  y  4  attained. 


1S& 


l^ip^  ^f)^  the  noppey.  ^oaU  be  les^ored,  #^Pt  •K. 
-■  -•-  tjiongbt  Uiat  ^a  i^es  9>pn$y  advwucd  {or,  a  ngoif^ 
^^1^'       purpojse,  ^d  tVt  i^  di4  no^  gaj^  to  tl^eas^nee^  a^fi 

^at  tbfirefore  the  repa^meipkt  wasi  prcft^^^gd^  ^j^  lymr 

ijvi^t^  t^  pla)^iti£    4i^9p!Mr 

(jtp;;!!^  moyed  &r  a  sesK  trldf  If  tb^  had  bRSi^  t|^ 
ifdenti^  nqte^  whid^  had  be^  befi)];^ad«anped  by,  the 
defendant,  or  if  at  the  tim^of  tho  adv^ca  th^eire  hl^l 
be$n  apy  ^^^pre^a  stipolatipn  tp  rqstoie  the  money^  ia 
qife tl^a  object  abould  iu>t  be; att^.ne4.  theca^ m^t 
have  been  di&rept  But  neither,  of  these  circuioataoceft 
c^xist  here.  Then  this  is  the  ordinary  case  of  money  ia 
the  bankrupt's  hands  lent  to  him  by  the  defendant 
which  is  the  property  of  his  assignee^  and  consequently 
this  repayment  to  the  defendant  cannot  be  protected. 
T^  d^fendent  mu^t  daim  like  the  other  ci;^tp]|pi^  nad 
receive  his  proportionate  dividend. 

An^pfCTi  C.  Ji.  l  thought  at  the  tiial^  andiStill  think, 
that  the  &ir  inference,  from  the  fads  proved  was  thai 
lUa  monqr  waa  advanced  for  a  special  purpose^  aod^ 
that  being  so  clothed  with  a  q)ecific  tmat,  no  propatf^ 
ia  it  passed  to  the  assignee  of  the  bankrupt.  TheB 
the  purpose  leaving  failed,  there  is  an  implied  slqpiH 
Iation»  that  the  awney  shall  be  repaid.  That  liaa 
bean  done,  io  the  t>resent  ense;  and  I  am  of  opinkiii^ 
that  that  ivpajmenl  waa  hnpfiil^  and  that  the  noa^t 
right. 

Rule  refiised. 
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4819. 

Lord  Choschill  agakat  Hcnrr.  ^^Ih. 

J^ECLAHATION  stated  timt  before  the  pablishing.  Dedaatioa 

qf  the  libels  thereinafter  set  forth^  a  certain  carriage^  b^Tthe  pub- 
iix  which  ovi^ElimbeihSheminyi9iSk  riding,  was  passing  Kb^^f^^^L 
W  a  certain  public  highway  call^,  &C,.  and  that  plaintiff  ^  ^*^^ 
wa^  also  driving  a  certain  other  carriage  called  a  dennett,  >°g*  ^^  P^dog 


and  thereupon  it  happened^  mthond  am/  fiegligence,  <fe*  bigfaway,  and 

tb^  two  carriages  came  in  contact  together,  by  meana  ri^^^^Mtit 
whereof  the  carriage  ia  which  the  aald  JS.  S.  was  riding  SSt^mJ^^d?" 
waf.  unavoidably  and  accidentally  ovsxtumed,  and  the  f^  ^^t  ^ 
BoiA.  J^»S.  was  thrown  out  of  the  carriage  upon  the  ontheiMrtof 

the  plauntiff, 

gipmdf  and  was  so  grii&voiidy;  injured  that  she  diedn.  to.  that  the  two 
mU  pn,  8cc,  at,  &C. ;  yet  defendant,  intending,  Sac^  to  S^SSSttoT 
cause  it  to  be  suspected  and  believ^  that  the  said  aod-  SfcnrfifS'^ 
dfpt  was  occasioned  by  the  carelcaBsneas,  n^ligenoe^  and  T^  ^- '-  ^^ 
finriQup  driving  of  theplaintifl^  and  also  to  eause  itta  orertuniad, and 

die  said  S»  SL 

be  believed  that  it  waa  piyyved  in  evidence  before  the  wasinjund. 
tx^^oner^s.  uiquest  which  sut.  ost  the  body  of  the  said  dusnproceedtd 
Mfi&y  thaJ^her  death?  was  occawoned  by  the  mitoooduct  ^iS^tS^ 


c^  the  phuntiff,  falsely,  &c^  publisbed  of  and  concern*  ^"^^^ 
iqg.  thesajd  plaintift  and  of  and  coftccming  the  said  the piaintifl^ 

andofandeon- 
eemingtlM 
Slid  aoddant,  and  that  allqjation  was  made  in  everj  ooimt  of  the  dedanitioa.     The  de- 
~    kplfeM  1«^  NotguOtr;  Mf,  J«illfifiatiaatadie.whalaorthe  libel  in  the  Sm 


eounl'of  the  dedvation,  and  itAted.that  the  aoddent  mentioned  in  the  iupposed  Iftel  waa 
<he  game  aeddeat  mentioned  in  the  Introductory  pert  of  the  deebvalion,  and  that  it  waa 


oe^nnoncd  by  the  careleii  and  Ibiiona  drinng  of  tbe^pleintUi:  Hie  AifetwiM»».  emi 
pknded  ajnettScation  enl7.es  to  pert  of  the  libel  containedin  the  mooiaI  count,  that  the 
nii/^^sriud  been  thrown. from  a^obaiM.  ofwiut  to  the  h«rd.drivingof  the  phuntiff;  but 
t^oe  was  no  Justiflcation  as  to  the  other  part.  The  Jury  found  a  Verdict  for  the  drfbid- 
«|tf«%tha4MfltiSoBtJon ;  and  tfaey-foonda fwdifltlbr  the  plaiatiff  aa  to  that  part  of  the 
Bbel  to  which  no  justification  was  plesded :  Held  that  the  word  *'  aoddent'*  in  Ijils  de- 
**lMlSH  isi jiiM.thfccriiipan  eC  th»>awliy.on>y»  e^  tit  iba riligrtMi  tiiat  that  coU 


a'CMSfaM.O 

lisipn^waa  ofcarioiifd  l|y  the luxiqDs  drinng  oC  tiie  pUatiff,  was  a^senmie  aad  diilinct 
sBsgailwiy  aadithttthofiwilctilatcftfi  wii#^^ 


b86  CASES  IN  TRINITY  TERM 

1819.        accident,   and  of  and  concerning  the   eyidence  givea 
-  I)efore  the  coroner's 'inquest,   a  certain  libel  containing. 

CButiCMtLt  the  matter  following  of  and  concerning  the  said  plaio- 
tifi^  of  and  concerning  the  said  accident,  and  of  and 
concerning  the'said  evidence :  (that  is  to  say,)  *^  Furioua 
driving.  —  A  reader  of*  The  Examiner  trusts  that  the 
editor  will  not  fail  to  notice,  in  his  next  publication,  the 
very  melancholy  accident  which  occurred  in  the  Kin^s 
Road  on  Wednesday  in  the  last  week,  occasioned  by  the 
furious  and  careless  driving  of  a  certain  young  noble- 
man, Lord  Charle$.Spenc€r  Churchill^  by  which  two  per- 
sons  were  much  hurt,  and  a  female  (meaning  the  said 
JS.  &)  hurried  suddenly  into  eternity.  The  evidence 
given  before  the  coroner  having  fully  proved  that  this 
accident  was  caused  entirely  by  the  misconduct  of  this 
nobleman  (meaning  the  plaintiff),  a  son  of  the  Duke  of 
Marlboroiigfh  it  w^s  with  the  utmost  disgust  that  the 
writer  read  a  paragraph  in  7^  Morning  Post  of  yester- 
day (meaning  a  certain  public  newjspaper  so  called), 
which,  with  reference  to  some  bbserviations  on  this  case 
which  have  appeared  in  7%e  Morning  Chronicle  and 
Tines  (meaning  two  public  newspapers),  states  that  those 
observations  are  infamous  and  calumnious  falsehood^ 
and  that  steps  are  taken  to  punish  the  author.  See.  &c. 
Now,  as  the  evidence  taken  on  oath  (meaning  the  evi- 
dence given  before  the  coroner's  inquest  which  sat  on  the 
body  of  the  said  E.  S.)  bears  out  the  remarks  made  in 
those  papers,  it  cannot  but  be  considered  an  impudent 
attempt  of  authority  to  stifle  inquiry  in  this  melancholy 
case.  Theivriter  begs  to  call  the  editor's  attention  to  the 
subject,  feeling  assured  that  this  conduct  of  those  patri- 
cians who,  to  attract  theattention'of-pedestrians,  exercise* 
their  talents  as  coachmen  to  the  imminent  peril  of  the 

more 
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more  humble  part  of  the  community,  deserves  public         18] 9* 

reprobation."     Second  count.     That  defendant  falsely, 

&c.,  published  a  certain  other  libel  containing  the  mat-      Chukcrili. 

fluratiut 

ter  following,  of  and  concerning  the  plaintifll^  and  of  and  Hum. 
concerning  the  said  accident.  **  We  lately  noticed  the 
dreadful  death  of  Mrs.  Skemin  (meaning  the  said  E,  5.)» 
who  was  thrown  from  the  chaise  owing  to  the  hard 
driving  of  Lord  S.  ChtirchilL  We  are  informed,  but  we 
can  hardly  believe  the  relation,  that  though  this  young 
nobleman  (meaning  the  plaintiff)  was  fully  aware  of  the 
shocking  death  of  the  lady  (meaning  the  said  E,  5.),  he, 
on  the  very  evening  of  the  catastrophe,  attended  a 
public  ball/'  Plea  first,  not  guilty.  Second,  as  to  the 
supposed  libel  in  the  first  count  mentioned,  the  defend- 
ant pleaded,  that  the  said  E.  S.  in  that  count  mentioned, 
one  Isaac  Tooke,  and  Jane  GurliTig,  on  the  20tli  Mm/f 
1818,  were  riding  in  a  certain  carriage  then  travelling 
on  the  said  public  highway  called,  &c.,.  and  that  the  acci- 
dent in  the  said  part  of  the  supposed  libel  mentioned  and 
referred  to,  is  the  said  accident  mentioned  in  the  said 
introductpry  part  of  the  said  declaration,  and  that  the 
same  happened  and  occurred  by  reason  of  the  said  two 
carriages  coming  in  contact  with  each  other;  and  that^ 
in  conseqnence  of  the  siud  accident^  the  said  /.  Toote 
and  J.  G.  were  much  hurt,  and  the.  said  E.  &  was 
so  much  hurt  that  she  afterwards  died.  Defendant 
then  pleaded  that  the  said  accident  was  occasioned  by 
the  furious  and  careless  driving  of  the  plaintiff 'on  the 
occasion  aforesaid;  and  he  further  pleaded,  that  the 
evidence  before  the  coroner  fully  proved  that  the  said 
accident  was  caused  entirely  by  the  miscondoct^of  the 
pbintifl^  to  wit,,  on,  Stc,  at,  &c.  The  justifioadon 
then  set  out  the  several  paragraphs  in  The  Morning 

Chronicle^ 
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LoH 


ASia  Chrtmiek^  JJu  Timn^  aad  TkeMormngP^ti.  There 
was  ft  similar  josUfication  to  tbe  first  part  of  the  libel 
stated  in  the  second  count}  but  there  was  no  justifica- 

TISm  tion  as  to  that  port  of  the  libd  which  charged  thepkin- 
tiff  with  having  been  at  a  ball  on  the  very  evening  of 
the  accident.  The  cause  was  tried  before  B^fbyJ^  at 
the  last  WistminOer  sittings,  when  the  jury  finind  a 
verdict  for  the  plaintiff  dami^[es  56iL,  as  to  that  part  of 
the  libel  which  was  not  justified;  but  upon  the  justifica* 
tioUf  they  found  a  verdict  for  the  defendant. 

C.  F.  Wittianu  now  moved  to  enter  a  verdict  for  the 
defendant  on  all  the  issues.  The  dedaration  states 
that  it  happened  without  any  negligence  or  furious 
driving  of  Ihe  pbinti£^  that  the  two  carriages  came  ia 
contact,  and  accidentally  ran  against  each  otiien  Tbe 
accident  raentioBed  ki  the  declaraliion,  therefaie,  ie  an 
aeeidest  that  hftppeoed  wtthmd  Asjurkm  drimigffike 
jrf^iiM^aadtbatiepartof  thedeseriptfoaofthtfaeei* 
dent  coneeriiing  which  Ae  Ubdid  aUedged  to  be  weitlflD. 
nieseootod  count  alleges  (hat  the  defendant  pubUahed 
m  Ubel  of  and  conoeraing  the  said  aocidenW  fc  <w  the  ne- 
ddent  mentioiled  in  the  mdueenent  to  Ae  dechiTathwi 
Hiat  accident  is  one  which  was  not  occasioned  by  the 
fiiriotts  driving  of  Ae  plaiatiflB  and  the  libd  h  ef  aad 
cesioemBig  that  aeddent.  This  is  a  oonneeted  pra|w» 
silion  whidi  presents  the  Ubd  to  the  oogniaanee^of  ihe 
jury,,  and  forma  part  of  thedeseriplMii  of  theaosideHt  il-' 
sai^  and-that  proposition  is  incdrporatod  iatalhe  eeooiid 
and  oAer  counts,  because  the  libd  it  aUsged  there  to 
be  of  and  coocenung  the  jsrfd  seeidiNit.  Bvery 
thesefalreb^in  the  dedanilion  in  fiMt  even,,  thai  ani 
h^pened  by  two  eaniagsB  comng  in  mbttm  vrick  endi 

other^ 
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other,  witboHt  the  fMgfi^ffmv,  itfimli^  or  fbrioiil  driviajj;  lfil9. 
of  the  plaimifi:  Tb^  jQiy,  by  fin  jtog  tbet  the  eecidcM 
was  occasioned  by  the  furious  driving  of  the  plainti£^ 
have  in  effect  found  that  there  w^a  no  suqh  accident  as  h^ 
that  alleg^  by  the  phuatiff  in  h}s  declan^on;  the  Ug^l 
efl^  of  the  finding  o£  the  jufy  isb  that  the  defendant 
did  not  publish  ai^y  libel  of  and  qoacerning  wy  soph 
afd^en^  aiid  be  qited  jj^  v.  Ham^.  (^    Pfppi^  v. 

AnnoTT  C.  J.  It  se^qm  t»  m%  that  the  word  am* 
den^  as  beve  usci^y  waf  meaiit  ta  e3cpres3  the  event  tbet 
o^ciorred^  m.  the  coUision pf  the  carriages;  the  pbin* 
tiffy  indeec^  ^XS^g^  that  that  hiqppened  without  his  &iik» 
Thatf  howevec^  |s  ^  distinct  amgationi  and  fornuk  np 
pert  of  the  desoription  of  the  acicidept  itset£  The  juiy^ 
therefor^  by  findiiag  a  veidiot  for  the.  defendant  q» 
the  josd^cation,  haye  not  found  that  there  waa  not  any 
such  accident  at  that  mcnt^u^ned  in  the  deolavation,  bnl 
Ivire  merely  negptivqd  a  diitiaet  and  fljcfiarate  ayennenl# 
^  d^at  it  h^gpened  without  tbe  <aidt  or  fiuiona 
driTipg  of  tb^  lilaifpitlff^ 
plaintiff  i^  ^^fi^ 

Batuct  J.  The  allegation  here  is,  in  substance^  a 
difiaiUe  dh^aOw^.  It  ateteBt  dbal  the  two  camnges 
casM  in  ^***»**»^**'  toaether*  and  afcidiaitaHv  nui  nsiniBitt 
aai^  ^kmti  «id  it  alao  Mkg^b  ^  ^  oomofeA 
wit)ioat9i^£wk.of  theiMMiS  That  latt^  cir«nmr 
ffipivi^  fiN«%  itpaK  iv  dirtm  ipid  a^pawteaia^tiflm 
which  the  jury  have  n^tived.    They  have,  howevei^ 

(fl )  Cawp.  67S.      ,  (h)  6  T.  n.  496. 

found 
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.1819.        found  that  the  libel  was  published  of  and  concerning 
^^  the  said  accident,  viz.  the  collision  of  the  carriages. 

CI. 

HoiRoTD  J.  I  am  of  the  same  opinion.  It  is  no 
part  of  the  description  or  definition  of  the  accident  that 
it  occurred  without  the  fault  of  the  plaintiiF,  it-  is  merely 
a  circumstance  connected  with  it,  and  is  an  unneces- 
sary allegation  concerning  it.  The  defendant  in  his 
justification  considers  it  as  a  proposition  distinct  from 
the  accident  itself;  for  he  states,  that  the  accident 
mentioned  in  the  supposed  libel,  and  that  mentioned  in 
the'  declaration,  are  the  same,  and  that  that  accident 
was  occasioned  by  the  furious  driving  of  the  plain* 
tifl^  so  that  he  considers  the  collision  of  the  car- 
riages to  be  the  accident,  and  the  plaintifiP's  furious 
driving  to  be  the  cause  of  that  accident.  The  jury, 
therefore,  by  finding  for  the  defendant,  on  the  justifi- 
cation, havie  not  found  that  no  such  accident  occurred, 
but  merely  that  the  cause  of  that  accident  was  that  al- 
lied in  the  libel  and  justification.  It  is  not  incon- 
instentwith  this  finding,  that  the  libel  in  the  second 
count  was  of  and  concerning  the  said  accidcbt,  1. 1.  the 
collision  of  the  carriages;  and  the  verdict,  therefore, 
ought  to  stand. 

JtesT  J.  The  question  here  is,  whether  the  word  ac- 
cident includes  only  the  event  which  occurred  or  the 
circumstance  which  led  to  that  event.  I  am  of  opinion 
that,  as  used  in  this  declaration,  it  means  only  the -for- 
mer, and,  consequently,  that  the  verdict  for  the  plaintiff* 
is  right. 

Rule  refused. 
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In  re  Badger.  Tuesday^ 

June  I5th. 

n^HE  submission  to  arbitration  was  of  all  matten  in   An  otitntor 

<A.  _  is  not  bound  br 

di£ference  in  a  suit  in  Chanceiy,  and  of  all  other  amleofpnc- 
matters  in  difference  between  the  parties.     And  thfe.ar-  ^^!^^r^ 
bitrators,  in  tddnir  4e  account,  which  consisted  of  fo|[g«>."»l 

•^  oonrenienoe ; 

di£ferent  items  relatini;  to  monies  received  for  rents  of  "><^»  therefor^ 

^  where  on  a  re- 

JMiises,  charges  for  work  and  labour,  business  done,  ferenceofa 

and  materials .  found,  &c.  &&,  had  allowed  interest  on  andaUmstten 

both  sides  of  the  account.     A  rule  nisi  having  been  j^e^^ 

obtained  for  setting  aside  their  award  on  this  ground,  SS^r  had"' 

allowedinteKSL 

Gaselee  and  Z>.  F.  JoneSf  were  about  to  shew  cause^   not  be  allowed 
but.were  stopped  by  the  Court,  who  called  upon  iaw*<n°equi^,) 

the  Court  ze- 
fnaedtotet 

Scarlett  and  Bag/li/^  contiit.  The  arbitrators  were  ^^^,JJ^ 
not  authorised  by  the  submission  to  award  interest,:and 
unless  that  power  was  expressly  given  to  them  they 
cpujd  do  no  more  than  the  courts  of  law  or  equity 
would  have  done  in  case  the  .question  had  come'  befdre 
tbeip.  Now  it  is  quite  clear -that  they  would  not  have  - 
allowed  interest  in  this  case,  and  they  cited  Boidam^y. 
Bily.  (a)  If  the  party  had  made  his  demand  sooner,  he 
might,  by  obtaining  a  settlement,  have  been  entitled  to 
interest ;  not  having  done  so^  he  must  take  the  conse^ 
quencc  of  his  own  neglect  In  bills  of  exchange^'  the 
interest  is  allowed  conformably  to  the  custom  of  mer- 
"  chants.  Here  the  arbitrators  have  infringed  a  rule  of  law 
by  allowing  interest,  and  thdr  award  must  be  set  aside. 

(a)  2Br  Ch.  Caf.  2. 

Abbott 
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18lfk  Abbott  C.  J*     The  Court  will  not  set  adde  the 

"        award  in  oonsequence  of  the  allowance  of  interest    If 

Badobe.  •n  ^bitrator  acts  contrary  to  a  general  rule  of  law,  it 
is  undoubtedly  the  du^  of  the  Court  to  set  aside  his 
dtternHDAtiOD.  But  Atfw  is  «  material  dtstihotioil  b^ 
tween  iBose  rules  whicb  are  feunckd  om  the  immutable 
principles  of  justice^  from  which  neither  file  Goort  nor 
ai^  axbitrator  caa  he  allowed  to  depart^  and  those  iAUk 
depend  on  the  pracdoe  of  the  Court:  from  the  laCt^^ 
indeed*  the  Court  will  not  depart^  became  it  is  of  gmnt 
impormo^  In  courts  of  justice  ta  adhere  to  thefti,  e^tti 
Ihfl^gh  it  may  operate  to  the  prqudice  of  some  patti- 
cnkur  case.  Yof  by  ahiriity  by  ^^sneral  riOei  vm  Aflrfd 
that  uncertainty  which  would  be  productive  of  very 
^MtttiMOtovmitDoatotheawtaraof  Aeoovt.  Bttan 
ttbitraMTt  to  #hoai  a  parcieiilar  eaibge  it  referred;  i^ 
not  placed  in  this  situation ;  he  is  not^  as  it  seems  to 
ne^  hamid  by  Ikaie  ndca  of  pfttetld^  whidk  are 
adopted  by  tbo  Gouv^  i»  Aam  tmmt  ^^Uk  1 
hmte  stilBd.  Md  ae  iUm  vde  eC  not  allMtag 
mmmt  on  ufittquidatsd  aoaxnsls  iaa  rule  of  p^MkHj 
I  tibiA  that  die  arfaimtoraaa  tUacMo  wiMnot  bMad 
bfH.  Then  the  qnasthm  acistt,  whether  Oiqr^'^Sfe 
mhdid  fiom  aUowag  interest  by  thei  tefffis  rf  this 
e^hmission.  I  think  they  wen  not»  The  suhtaitMfali 
ieefasnitiBdmDoeiy^  a0dMloihc»itlttltter»ihdiSsr^ 
esHt.  That  gavt  them  as  M Aorit)^  t»  ildjltilt  die  flb- 
oonnt  bctwcM  Ae  parties;  and  an  authority  to  do  dint 
onieft  wldi  it  M  iApUed  authority  to  aBow  itterest 
msleia  aaprertly^0nAadttliiy  (he  tMttfe  of  di^  Mtbmisifiun* 
Thia  urte  miitt  di^efen  be  ditthaigi& 

Batley  J.  concurred. 

HoiJunn» 
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HoLROYD  J.  The  ground  for  making  a  general  rule  I819i 
J8,  that  in  the  great  majority  of  instances  such  rule  is 
productive  of  advantage,  and  though  it  may  be  produc- 
tive of  inconvenience  in  a  particular  case,  it  is  still 
abided  by  in  order  to  avoid  that  uncerointy  which 
would  otherwise  occur,  and  which  is  worse.  But  this 
reason  does  not  apply  to  a  case  before  an  arbitrator 
whose  duty  it  is  to  do  justice,  according  to  the  circum- 
stances of  the  particular  case,  and  no  mischief  can  arise 
from  his  hot  abiding  by  a  general  rule.  I  think  that 
this  is  a  case  in  which  the  arbitrators  might  allow 
interest. 

Best  J.  The  same  principle  which  governs  oui[ 
present  decision  will  be  found  in  the  case  of  Prentice  v. 
Reed,  {a)  It  does  not  appear  that,  the  arbitrators  here 
have  violated  any  general  rule  of  law,  but  they  hinre 
on]y  not  complied  with  the  practice  of  the  Court.  It 
is  this  very  circumstance  which,  in  many  cases,  makes 
a  decision  by  an  arbitrator  preferable  to  that  of  the 
Court ;  viz.  that  the  former  is  not  bound  by  the  strict 
rules  of  practice,  but  may  do  full  justice  according  to 
the  particular  circumstances  of  the  individual  case. 

Rule  discharged.  . 

(a)  1  Taunt.  151. 


VOX.U.  Zi 
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j^ltb.  '^^  *^®  ageinst  The  Jasticei  of  Salop. 

1^.1;^  COMYN  had  obtained  »  rule  nisi  for  a  roandamua 

gives apar^ag-    \^ 

griavedaright  |q  |he  sessions  to  enter  cpntinuances,  and  hear  the 

of  appeal,  on 

gtnng  wcurity  f  appeal  pf  John  Bqsers^  against  the  convictioii  of  a  ma- 

to  a  specified  w  -w 

Maottnt,hemay  gistrate,  under  52  G«  S.  c.  93.  sched^  L.  Rule  12.    The 

apite  his  appeal  defendant  was  convicted  in  the  penalty  of  10/.  for  vising 

atouT  aSr***"  grcyhoundi,  for  the  purpose  of  killing  a  hare,  not  having 

^J^  ff^  taken  out  a  certificate,  Immediaiely  upon  his  conviction, 

wiUiout  notice  he  entered  into  the  recognizance  required  by  the  act,  tp 

aide;  but  after  prosecute  his  appeal  against  it.  At  the  next  sessions,  he 

.  been  ^^tJu  ^accordingly  entered  his  appeal,  ^nd  it  was  respited  b;  the 

^^' A^iu^id  Court,   At  the  following  scions  he  again  appeared  for 

nottoe  of  trying  (h^  purpose  of  trying  the  appeal,  but  it  being  objected, 

wiu  be  author-  that  there  had  not  beei^  eight  days'  notice  given  to  the 

ized  to  difff^iw 

U  altogeUier.  ^nvicting  magistrate,  as  was  required  by  the  rule  pf 
the  sessions,  the  magistrates  dismissed  the  appeal,  and 
confirmed  th^  conviction.  On  moving  for  the  rule  nisi, 
the  case  of  Rex  v.  Justices  of  Leeds  (a)  was  relied  on>  aod 
it  was  contended,  that  the  entering  into  the  recogni- 
zance before  the  magistrate^  dispensed  with  the  neces^i^ 
of  giving  the  usual  notice  to  him  of  tiding  the  appeal. 

IV.  E.  Taunlon  shewed  cause.  The  sessions  have 
done  right  in  dismissing  this  appeal.  There  was  an 
appeal  respited  from  the  January/  to  the  Easter  sessions. 
It  was  therefore  incumbent  on  the  appellant  to  comply 
with  the  rule  of  the  sessions,  and  give  the  requisite 
notices.    But  none  were  given.    In  Hex  v.  Justices  of 

(«}  4  r.  it.  5S3, 

tJkeds, 
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TlieKiff 
Tilt  Justices  «f 


Leeds,  the  question  arose  on   the  17  G.  3,  c.SG.,  by         1819* 

which  tlie  convicting  magistrate  ia  directed  to  inform 

the  party  of  the  mode  of  giving  notice  required  by  that 

act;   that  not  having  been  done  it  was  held  that  the 

party  was  excused  for  not  having  complied  with  the  act, 

by  giving  a  notice  in  writing.     But  then  there  had 

been  a  sufficient  notice,  not  in  veriting,  with  which  the 

convicting  magistrates  expressed  themselves  satisfied. 

It  is  said,  that  the  sessions  ought  in  this  case  to  have 

adjourned  iqstead  of  dismissing  this  appeal;  but  it  is 

clear,  that  they  might  do  either.    Anonymous  {a)^  and 

in  Rex  v.  Justices,  of  Buckinghamshire  (6),  Lawrence  J« 

expressly  determined  that  case  on  the  ground  of  the 

special  directions  in  9  G.  1.  c.  7.  s.  8. 

Comyn  contra.  The  appellant  has  in  this  case  com* 
plied  with  the  directions  of  the  act  of  parliament {  for 
the  13th  section  of  the  act  expr^sly  gives  the  party  iig« 
grieved  a  right  of  appeal  on  giving  security  to  the  amount 
of  double  the  penalty.  Here  that  security  w^  given  for 
the  appellant.  In  Bex  y.  Justices  of  Leedst  the  recog* 
nizance  was  held  to  supply  the  want  of  a  noti^^  and 
here  the  security  ought  to  have  the  same  eSbct. 

Abbott  C.  J.  It  was,  perhaps,  sufficient  for  the 
party  to  entitle  liimself  to  enter  his  appeal  at  the  Ja* 
nuaiy  sessions,  that  he  had  given  the  security  required 
by  the  act,  although  no  notice  of  appeal  bad  been 
given  by  him ;  but  when  once  he  had  entered  bis  ap*- 
peal>  he  was  bound  to  conform  to  the  practice-of  tht 

Zz  2  Mssionsi 
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1819.        aenions*     It  was  tberefoi*e  necessary  for  him  to  have 

given  the  usual  notice  of  trying  his  respited  appeal  at 

agauut        the  Easter  sessions,  and  not  having  done  so,  the  magis- 

*  JLuC  JmtlOM  OK 

Salof.        trates  were  authorized  to  dismiss  the  appeal  altogether. 

Rule  discharged  with  costs. 


^]J^^  WiNDLE  against  Andrews. 


To  entitle  the 
indoneeof  an 


A  CTION  by  the  indorsee  against  the  drawer  of  an 
inland  bill  of  inland  bill  of  exchange,   the  acceptor  not  having 

exchange  to  re- 

oofer  interest      paid  the  bill  when  due.     Plea,  non-assumpsit.     The 

frftffl  the  dnw - 

er,  itia  not  ne-  cause  was  tried  before  Abbott  C.  J.,  at  the  sittings  aftor 
tettthe  same"  Mickaelmas  term,  1818,  when  the  plaintiff  entitled  him- 
^^a-P«y-  ggi£  ^  a  verdict  for  the  principal :  he  did  not,  how- 
ever, prove  any  protest.  It  was  objected  that  by  the 
S  &  4  Afinei*  c.  9.  5. 5.,  the  drawer  of  an  inland  bill  was 
not  liable  for  interest,  unless  the  bill  had  been  protested. 
The  Lord  Chief  Justice  over-ruled  the  objection,  and  the 
plaintiff  had  a  verdict  for  principal  and  interest.  Puller^ 
in  Hilary  term  last,  obtained  a  rule  nisi  to  reduce  the 
damages,  by  deducting  the  amount  of  the  interest  in- 
cluded in  the  verdict.    Against  which  rule 

'  Gtafiey  and  Comyn  now  shewed  cause.  It  has  not 
been  the  practice  to  protest  an  inland  bill  of  exchange, 
either  in  case  of  non-acceptance  or  non-payment  The 
5th  section  of  the  statute  of  Anne  (upod  which  the  ob- 
jection arises)  enacts,  that  *^  no  acceptance  of  any  inland 
bill  of  exchange  shall  be  sufficient  to  charge  any  person, 
unless  the  same  be  underwritten  or  indorsed  thereupon." 
Although  those  words  are  very  strong;  yet  Lord  Hard-- 

wickef 
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\  v^kkci  in  Ltmley  v.  Palmer  (a),  held  a  parol  acceptance  1819« 
to  be  good,  and  that  decision  was  afterwards  confirmed 
by  the  Couit  of  King's  Bench..  It  is  sufficient  here  to 
give  notice  to  the  drawer  of  non-payment  or  non- 
acceptance,  without  making  any  protest;  for  the  words 
are^  <<  If  such  bill  be  not  accepted  by  such  under- 
writing,  &c.,    no  drawer  shall  be  liable  to  pay  costs, 

m 

damages,  and  interest,  unless  such  protest  be  made,  and 
within  fourteen  days  after  such  protest  the  same  be  sent, 
or  otherwise  notice  be  given  to  the  party  from  whom 
such  bill  was  received."  Now,  by  the  latter  words,  no- 
tice to  the  drawer  will  be  a  compliance  with  the  statute, 
and  all  the  purpose^  of  the  act  will  be  thereby  answered. , 
In  Walker  v.  Barnes  ffc),  it  was  held  that  the  drawer 
of  a  bill  was  not  liable  to  pay  interest  for  the  time  which 
elapses  between  the  day  when  the  bill  becomes  due  and 
the  day  when  he  receives  notice  of  the  dishonour^  la 
that  case,  it  was  admitted  in  argument,  and  conceded 
by  the  Court,  that  from  the  time  the  drawer  did  receive 
notice  of  the  dishonour  he  was  liable  for  interest, 
although  no  protest,  in  that  case,  had  been  made :  that 
therefore  is  an  authority  in  point  with  the  present. 
'  They  also  cited  Robins  v.  Gibson,  (c) 

Ptdlerj  contra.  The  'Jth  section  of  the  act  recites  the 
9th  and  10th  JV.S.c.lT.,  which  directed,  that  after 
acceptance  of  inland  bills,'  the  payee  of  the  bills,  or  his 
assigns,  may  and  shall  cause  the  same  to  be  protested ; 
and  then  recites  that  it  hadi  omitted  to  provide  for  the 
case  of  the  non-acceptance  of  bills,  and  enacts,  that  in 
such  case  the  holder,  or  his  assigns,  may  and  shall 

(a)  2Str.  1000.        {b)  5  Taunt.  24a       (c)  1  M.4;S.  288. 

Z  z  3  cause 
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1818.  cause  the  same  to  be  protested;  and  by  the  5tb  section 
it  is  expressly  provided,  that  if  the  bill  be  not  accepted 
by  writing*  no  drawer  of  any  such  inland  bill  shall  be 
liable  to  pay  costs,  damages,  or  interest  thereupon,  un- 
less such  protest  be  made  for  non-acceptance  thereof 
ft»d  within  fourteen  days  after  such  protest  the  same  be 
sent,  or  otherwise  notice  thereof  be  given  to  the  party 
firom  wh<Kn  sueh  bill  was  received.  Now,  the  notice 
there  feierred  to  must  be  notice  of  the  protest  The 
act  then  goes  on  to  provide  for  the  case  of  a  bill  accqpt'* 
fld,  bat  not  paid  when  due;  and  enacts,  that  no  drawer 
of  such  bill  shall  be  compellable  td  pay  any  intet^t,  Stc 
thereopmi,  unless  a  protest  be  ihade  and  sept,  or  notice 
tkenqf{ue,  or  notice  of  the  protest)  be  given  in  manner 
and  form  above  mentioned;  and  the  latter  part  of  the 
section  is  decisive,  for  it  goes  on  to  say,  <<  Nevertfaelets^ 
every  drawer  of  such  bill  shall  be  liable  to  make  pay- 
ment of  interest^  &c«,  upon  sodi  inland  bill,  if  any 
protest  be  made  of  non-acceptance  or  non-payment 
thcareo^  and  notice  thereof  be  sent,  given^  or  left-,  as 
aforesaid."  It  is  dear,  from  the  words  of  this  section, 
that  to  entitle  the  holder  to  recover  costs  or  interest,  the 
bill  must  be  protested  for  non-acceptance  or  non-fiay^ 
ment.  In  Harris  v.  Benson  (a),  which  was  an  action 
•gainst  the  drawer  of  an  inland  bill  after  acceptance^  it 
was  ruled,  that  for  want  of  a  protest  according  to  the 
9  &  10  ^.3.  c.  17.,  the  drawer  could  not  be  charged 
with  interest  The  statute  of  Anne  was  passed  to  pro- 
vide ibr.  a  case  omitted  by  the  statute  of  WiUiam^  i.  e.  a 
caseof  uMi'^acceptitnoe,  and  is,  in  every  other  respect^ 
ki  pari  materia  with  the  former  statute*  The  opinion 
that  prevailed  soon  after  the  passing  of  the  act  certainly 

(a)  S  Ar.  910. 

wasi 
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was,  that  a  protest  was  necessary  to  entitle  the  holder  to  ISl^O* 

recover  interest ;  and  if  a  contrary  opinion  has  since  ^ 

prevailed,  it  must  have  arisen  from  not  adverting  to  the  ^giiiui 
language  of  the  act  of  parliament. 

Abbott  C.  J.  If  this  question  had  been  now  agitateA 
for  the  first  tim%  I  should  have  thought  that  there  wis 
great  weight  in  the  argument  which  has  been  mddressecl 
to  the  Court  on  the  part  of  the  defendant  |  but  it  nfh^ 
pears  to  me  to  have  been  settled  by  the  practice  of  idiove 
half  a  century.  In  Harris  v.  Benson^  which  arose  19 
the  5tb  Cr.  2.,  it  WM  held  that  the  drawer  of  an  inland 
bill  of  exchange  was  not  chargeable  with  inteceat  for 
Want  of  a  protests  and  about  two  years  subsequent  to 
that  decision,  the  Lord  Chief  Justice  of  the  Common 
Pleas  helij,  in  the  case  of  Jie^  v.  Meggoti  (a)i  that  a  parol 
acQeptance  of  an  inland  bill  was  not  bindings  both 
ttiese  poiq^  d^p^oU  4PPP  the  ^me  clause  In  th^  statatu 
^iK,^Aim^c.%  Lord  fit^r^ickf^  ho^K^ver)  shortly 
afterward,  ii)  thexasp  ofLun^y.  P^fmerf  ov^-rnbd 
t^el^ttpr  of  tlipse  decif^ions,  and  the  Court  of  KiQgts 
Sefich,  vppn  argumeptf  supported  hipi  10  t|)at  5¥piniw  I 
tp  w))ich  Qpioip^  t))»  Lprd  Cl^icf  Jus^f^  of  the  CpmraoR 
Pleiis  afterwards  acceded-  Fro^  that  timp  to  the  pre* 
s^nt,  Lu^ejf  V.  Palmer  has  b^n  c;onsi^ere4  to  be^  m4 
\^^s  been  apted  })pon,  as  law.  }$q  questiop  has  siiicft 
arisei}  on  the  other  par|;  pf  the  clause  relating  to  iffteiiesi:^ 
till  the  latp  cfise  in  tl^p  Court  of  Comnipn  Bleas»  wliif;)^ 
does  pot,  in  its  circumstances,  apply  tP  the  pr^scqt. 
Th^  practiqe,  however,  hp  l^eqfi  uniforin ;  and  I  t)i|pk 
we  afe  bound  by  the  decisipfi  oflM^ley  y«  Palmer^  and 

(a)  Cited  Id  Coi.  temp,  Sariw,  77. 
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1819.  that  this  casey  which  arises  on  the  same  section  of  the 
act|  must  be  governed  by  the  principle  there  established. 
This  rule,  therefore^  must  be  discharged. 

Batlet  J.  The  words  of  the  statute  are  in  favor  of 
the  argument  for^the  plaintifi^  but  the  invariable  prac- 
tice is  to  the  contrary.  There  is  no  instance  of  a  pro-^ 
test  on  an  inland  bill  of  exchange  being  given  in 
evidence^  and  yet  it  is  every  day's  practice  to  allow  in- 
terest. Now  that  cannot  have  been  done  through 
ignorance  of  the  law,  but  must  have  proceeded  on  the 
construction  of  this  act  of  parliament.  I  think  that 
the  uniform  practice  is  right.  Before  the  9th  and 
10th  W,  3.  c.  17.  no  protest  was  ever  made  on  an  inland 
bill  of  exchange.  By  that  statute  the  parties  were-  only 
entitled  to  make  one  in  the  case  of  an  accepted  bill ; 
and  the  dd  and  4th  Anne  extended  that  power  to  the 
case  of  a  refusal  to  accept,  and  th^i  enacted  that  no 
acceptance  should  be  sufficient  to  charge  any  person^ 
unless  in  writing,  and  that  the  party  should  not  be 
liable^  if  the  bill  be  accepted  and  not  paid,  to  pay  any 
oott%  damages,  or  interest  thereupon,  unless  a  protest 
be  made. '  Now  that  act  gave  the  holder  of  the  bill  a 
remedy  he  did  not  possess  before ;  and  by  the  eighth 
section  it  was  provided  that  nothing  therein  contained 
should  extend  to  discharge  any  existing  remedy  against 
,the  drawei',  acceptor,  or  indorser  of  the  bill.  Subse- 
quently to  this  act,  Harris  v.  Benson  was  decided  upon 
the  question  of  allowance  of  interest;  and  Bea  v. 
JMeggoUf  in  the  7  G,  2.,  upon  the  parol  acceptance ; 
both  of  which  cases  were  founded  upon  the  literal  con- 
struction now  sought  to  be  given  to  the  5th  section* 

The 
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The  latter  of  these,  cases  was  expressly  over-ruled  by  1819. 
Lord  Hardwicke  in  Lumley  v.  Palme?\  and  from  that 
time  to  the  present  the  other  question  has  never  been 
raised ;  but  the  practice  which  previously  prevailed  of 
not  allowing  interest  in  such  cases  has  been  changed.  I 
think,  therefore,  that  by  the  latter  cases  the  decision  in 
Harris  v.  Benson  was  virtually  over-ruled.  The  prin- 
ciple is  this :  the  8th  section  provides  that  the  act  shall 
not  take  away  any  remedy  which  the  party  had  before. 
Now  before  that  act,  by  the  common  law  the  defendant 
was  liable  for  interest  Although,  therefore,  unless  in 
compliance  with  the  3  &  4  Anne,  the  bill  was  protested, 
he  is  not  entitled  to  any  remedy  under  that  statute, 
still  the  8th  section  preserved  to  him  his  remedy  at  the 
common  law,  although  no  protest  be  made.. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  de- 
cision of  Lord  Hardmcke  in  Lumley  v.  Palmer^  together 
.with  the  uniform  practice,  appears  to  me  sufficient  to 
determine  this  question.  That  case  was  decided  after 
a  contrary  determination  at  nisi  prius ;  and  the  Lord 
Chief  Justice  of  the  Common  Pleas,  who  made  that  de- 
termination, is  said  to  have  acceded  to  the  decision.  I 
think,  therefore,  it;  would  be  binding  upon  us,  even  if 
we  did  not  clearly  see  the  principle  upon  which  it  pro- 
ceeded* But  I  fully  concur  with  my  Brother  Baj^ley^ 
in  the  explanation  which  he  has  given  of  the  principle 
upon  which  that  case  was  determined. 

Best  J.      It  would  introduce  great  inconvenience 
and   uncertainty   into    mercantile    transactions  if  we 
were  to  decide  in  favour  of  the  defendant.     The  ob- 
ject 
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Wt9Dtt 


ject  of  the  proviso  id  the  8  &  4  Anne  was  clearly  tbk; 
to  prevent  the  holder  of  a  bill  (hnn  losing  any  redledy 
which  he  had  previously  to  the  passing  of  that  act. 
Mow  previously  to  the  passing  of  that  act  he  was  en- 
titled to  interest,  although  no  protest  were  made. 

Rule  discharged. 


Wednudayt 
June  16tli. 


Trover  wiU  lie 
for  the  mis- 
deliTery  of 
goods  by  a 
wwrehouse- 
man,  although 
Rich  mis-de- 
liTcry  has  oc- 
curred by  mis- 
take only. 


DBvsasux  an4  Anot^her  agmH  Baaclat  aii4 
Another. 

npROVER  for  oil,  plea  not  guilty.  At  the  trial  at 
the  adjourned  sittings  before  last  Hilary  term  at 
Gmldhall^  before  AbboU  C.  J.,  the  plaintifis  proved  a 
purchase  of  four  tuns  of  sperm,  oil,  then  lying  at  the 
defendants*  warehouses,  from  a  person  of  the  name  of 
ColUnson.  The  following  delivery  order  was  given, 
dated  13th  February,  1818 :  —  "To  Messrs.  A.  and  W. 
Barclay,  Leicester  Sqtiare.  Please  to  deliver  to  the 
order  of  Messrs.  Devereux  and  Lambert,  the  under^men- 
tloned  goods  (enumerating  them).  Charges  from  27th 
February,  to  be  paid  by  Messrs.  Devereux  and  Co. 

Edward  Q}itinson.^ 


Soon  after  tliia  transaction,  OaHinsony  who  bad  in  the 
mean  time  purchased  from  Mr.  Gamon,  a  brokirr,  with* 
out  the  defendants'  knowledge^  some  dark  tpenn.  oil  oi 
inferior  value,  then  also  lying  at  the  defendants'  ware- 
house, sold  this  latter  quantity,  about  three  tuns,  to  a 
third  person,  and  gave  the  following  delivery  order, 
dated  Sd  Marck,  1 8 1 8 :  —  <<  To  Messrs.  A.  and  H.  Bar^ 
Please  to  deliver  to  fir.Dal^s  carts  my  dark 

spenn* 


Baaclat^ 
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specm.  oiL"   The  defendantSi  not  being  aware  that  the        1819. 
two  parcels  of  oil  both  belonged  to  CoUinsm^  by  mistakei  . 

delivered  the  first  parcel  of  oil  to  the  second  delivery  ^s^ 
orderi  the  first  delivery  order  not  having  been  at  that 
time  presented  to  them  by  the  plaintiflR).  The  plaintifis, 
on  the  28th  March^  presented  their  delivery  order,  and 
demanded  the  oil.  AbboU  C.  J.  being  of  opinion  that 
this  mis-delivery,  by  mistake,  did  not  amount  to  a  con- 
versionj  so  as  to  entitle  the  plaintiffs  to  maintain  trover, 
directed  a  nonsuit  A  rule  nisi  for  a  new  trial  having 
been  obtained, 

Scarlett  and  Manning  now  shewed  cause.  The  mis- 
take which  has  occurred  is  solely  imputable  to  the  ne- 
gligence of  the  plaintiffs,  in  not  sooner  sending  their 
delivery  order  to  the  defendants.  The  conversion 
must  be  an  injurious  act  A  mere  mis-delivery  by  mis- 
take will  not  do.  That  was  so  considered  by  BuUer  J, 
in  Syeds  v.  Hay*  (a)  The  case  of  a  warehousen;ian  and 
a  carrier  stand  on  the  same  ground.  Now  for  a  mis- 
delivery by  a  carrier,  trover  will  not  lie,  although  he 
may  be  liable  for  negligence.  Ross  \.  Johnson,  {b)  Tay)ns^ 
end  V.  Ir^lis.  (c)  Hqre,  too,  the  property,  even  spp- 
posing  a  conversion,  was  not  changed^  as  between 
Barclay  and  Devereux,  at  the  time  of  the  conversion^ 
for  although  by  the  sale  it  was  changed  as  between 
Devereux  and  Collinsan,  yet,  till  the  defcnjdants  were 
made  acquainted  with  that  sale,  the  goods,  as  far  as 
they  were  concerned,  remained  the  property  of  Ca/- 
linson. 

Gurney  and  Jones^  contrd,  were  stopped  i)y  the  Court 

(•}  4  7.  H.  104.  (6)  a  Burt.  SI87.  (e)  HcU.  K.  P.  378. 

Abbott 
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Abbott  C.  J.  What  effect  the  production  of  further 
evidence  may  have,  the  Court  cannot  anticipate  at  pre- 
sent ;  it  is  quite  sufficient  to  say  that  this  cause  having 
been  stopped  too  soon,  the  plaintiffs  are  entitled  to  a 
new  trial.  This  is  not  the  case  of  an  innocent  delivery, 
for  it  is  one  contrary  to  the  knowledge  which,  in  point 
of  law,  «the  defendants  ought  to  have  had.  There  is  a 
great  distinction  between  an  omission  and  an  act  done. 
In  the  case  cited  from  Bttrr&tv  no  act  was  done,  and 
Lord  Mansfield  expressly  said  that  it  was  a  mere  omis- 
sion. But  here  there  is  an  act  done  by  the  dcfend- 
^ants,  which,  in  its  consequences,  is  injurious  to  the 
plaintiff.  Upon  this  evidence,  therefore,  I  am  now  of 
opinion,  that  trover  may  be  maintained. 


Bayley  J.     The  case  of  Youl  v.  Harbotile{a)  shews 
that  a  carrier  is  liable  in  trover  for  a  mis-delivery. 


HoLROYD  and  Best  J.  concurred. 

(a)  Peake,  N*  P.  C.  49. 


Rule  absolute. 


June  16th.. 


PiNKERTON  against  Caslon  and  Another. 
Caslon  and  Another  against  Pinkerton. 


^PHESE  two  actions  were  referred  to  arbitration. 

The  former  was  brought  to  recover  a  compensation 

for  work  and  labour  and  materials  found  in  erecting  a 

gasometer  and  other  works  near  Burton  Crescent.     The 


Where  it  was 
stipulated  that 
in  esse  of  the 
breach  of  an 
agreement  the 
sum  of  1001. 
shQuld  be  re^ 
ceived  as  a  sti- 
pulated debt 

binding  on  each  psrty,  as  to  the  amount ;  and  an  action  for  damages  generaUy,  for  the 
breach  of  this  agreement,  was  referred  to  an  arbitrator,  who  awarded  only  lOl,  damages. 
Held,  that  in  order  to  entitle  the  party' to  come  to  set  aside  this  award,  it  was  necessary  ex. 
prastly  to  state  in  die  alfidatit,  that  this  clause  was  pointed  out  to  the  arbitnuor  at  the  time, 
ud  that  he  wu  required  to  act  upon  it, 

agreement 
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agreement  under  which  the  work  had  been  done,  con-        1819. 
tained  the  following  clause :  — -  "  And  the  said  James       ' 

°  ^  PlKKXRTOK 

Pinkerton  and  James Pausey  (his  surety)  do  hereby  jointly  i^omit 
and  severally  promise  and  agree  that  in  case  James 
Pinkerton  shall  fail  to  perform  his  pait  of  the  agree* 
ment,  they  will  pay  to  the  said  William  Caslon  and 
William  Symmons  the  full  sum  of  100/. ;  to  be  paid,  or 
in  case  of  non-payment,  to  be  recovered  and  levied  as  a 
stipulated  debt  binding  on  each  party  as  to  the  amount, 
and  not  as  a  penalty,  or  in  the  nature  of  a  penalty/' 
The  latter  action  was  brought  by  CasUm  and  Symmans 
agunst  Pinkerton  generally  for  damages  for  the  breach 
of  this  agreement.  Hie  arbitrator  made  his  award, 
finding  that  140/.  was  due  to  Pinkerton  for  bis  work 
and  labour,  &c.,  and  that  Caslon  and  Symmons  had 
sustained  10/.  damages  for  the  breach  of  the  agreement 
by  Pinkerton^  and  awarded  that  they  should  pay  ISO/., 
being  the  balance  due  to  Pinkerton.  A  rule  nisi  having 
been  obtained  to  set  aside  this  award,  on  the  ground 
that  the  arbitrator  ought  to  have  awarded  100/.  damages 
in  the  latter  action, 

Scarlett  shewed  cause.  Tlie  action  by  Caslon  against 
Pinkerton  is  for  damages  generally.  If  it  had  been 
founded  on  the  agreement,  the  sum  of  100/.  would  have 
been  claimed  as  a  specific  debt.  There  could  be  no 
reason  for  referring  the  case  to  an  arbitrator  if  he  Was 
bound  to  find  100/.  damages  without  any  discretion 
to  be  exercised  on  his  part.  Hie  party  had  an  option 
either  to  go  for  100/.  or  for  damages  generally,  and  he 
has  chosen  the  latter  alternative.  Besides  it  does  not 
.  appear  from  the  afiidavits,  that  the  attention  of  the  ar- 
bitrator was  expressly  cgUed  to  this  clause  of  the  agree- 

menti 
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1819.        ment,  or  that  any  claim  was  made  for  the  1002.  stipu- 
lated debt* 


PtKxsanoH 

C^SLOW* 


Qaselee  and  Stephen^  contra«  Altboagh  the  affidavits 
do  not  expressly  raise  that  point,  yet  no  reasonable 
doubts  can  be  entertained  that  it  was  submitted  to  the 
arbitrator.  Plere  it  is  clear  that  the  parties  themselves 
chose  to  assess  their  own  damages  in  case  the  agre^ 
roent  was  broken;  and  the  moment  the  arbitrator 
found  that  a  breach  had  been  committed,  he  was  bound 
to  have  awarded  100/.  as  the  stipulated  damages. 

Abbott  C.  J.  The  words  of  the  agreement  are  not 
stipulated  damages  but  stipulated  debt,  and  it  does  not 
appear  that  any  distinct  claim  was  made  before  the 
arbitrator  for  the  100/.,  nor  that  this  clause  in  the 
agreement  was  at  all  submitted  to  his  consideration. 
AH  that  does  appear  is,  that  the  case  went  before  him 
on  an  order  of  reference,  stating  that  an  action  for 
damages  for  the  breach  of  the  agreement  had  been 
brought,  and  was  then  depending.  The  party  seems  to 
me  to  have  taken  his  chance  of  getting  more  damages 
than  100/.,  and  having  failed,  now  comes  to  the  Court 
to  ask  that  this  award  may  be  set  aside  on  a  point 
which  was  never  submitted  to  the  arbitrator.  This 
clause  in  the  agreement  is  an  attempt  to  evade  the  pro- 
visions of  a  most  beneficial  act  of  parliament,  and  may 
produce  great  injustice.  For  what  can  be  more  uncon- 
scientious, thhn  that  a  party,  who  is  only  damnified  to 
the  extent  of  5/.,  should,  notwithstanding  that  fact, 
recover  the  sum  of  100/.  ?  Under  these  circumstances, 
I  am  of  opinion,  that  the  party  who  seeks  to  set  aside 
this  award  ought  at  l^ast  to  have  distincdy  pointed 

out 
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out  the  clause  m  the  agreement  to  the  arbitrator,  aud  1819. 

expressly  required  him  to  act  upon  it;  and  this  not  ' 

being  stated  in  the  affidavit  to  have  been  doney  the  ^fffinu 

rule  must  be  discharged  with  costs.  ''^' 

Rule  discharged  with  cbst§. 


The  ICiNO  against  Player.  ^^Z* 

riT*  JE.  TAUNTON  had  obtained  a  rule  nisi  for  a  quo  Where  at  a  cor. 

warranto,  tailing  upon  the  defendant  to  shew  by  U^^  foj  Se 
Mat  autlioHty  he  exercised  ttie  office  of  a  freeman  of  SeSng  honor- 
tlie  city  of  Gloucester.    It  was  stated  by  the  affidavits,  "?  freonen, 

y     .  ^  '    a  list  of  names 

m  support  bf  the  rule,  that  thle  defendant  had,  at  a  meet-   was  proposed, 

»     '     n  1   ■       •  •«     ^  i        *        «  ^»  «  upon  the  whole 

ing  of  the  common  council  of  the  city  of  Gloucester j  been  of  whom  the 

iibminated  aii  honorary  freeman  of  that  city ;  and  that  wUeci^ely,  S- 

the  question  piii  iipon  that  occasion  was  this,  as  appeared  ^^\y  j"^^ 

ftotn  the  corporation  book,  *«  Whether  the  several  per-  ^  ™<*  *l?- 

,.         .^  .     Uon  was  ▼oid, 

ibns  hereaftfer  named  shall  be  admitted  to  the  freedom  «▼««  where  Uie 

_  corporatioD 

bf  this  city?"  The  defendant,  together  with  seven  tjr-  consisted  of  an 
nine  other  persons,  were  then  named  in  one  body,  and  ^^  *"**  °^*°** 
thb  questioti  being  put  thereon,  was  carried.  The  oli- 
jeclibti  xt'as,  that  the  question  ought  to  have  t)een  put 
iseparately  on  each  individual;  and  in  support  of  it, 
jRek  V.  Munday  {a)  was  cited.  The  affidavits  in  an- 
swer state(},  that  the  corporation  had  always  ekercised 
the  right  ot*  appointing  honorary  freemen,  and  that  tHe 
charter  was  wholly  silent  as  to  the  mode  of  admitting 
them ;  and  they  further  stated,  tha(  the  mayor  and  de- 
puty town*cierk,  upon  this  occasion,  read  over  the  list 

(*)  t^.  580. 

of 


Platbb. 
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1819.  of  names  twice  to  the  persons  assembled  at  the  meeting, 
•■■~~"  and  asked  whether  any  one  of  the  members  of  the  council 
agahut  had  any  objection  to  the  persons  so  proposed,  or  either 
of  them;  and  no  objection  being  made,  the  votes  were 
taken,  and  the  several  persons  unanimously  elected; 
and  they  added  that  if  any  objection  had  been  made  by 
any  individual,  the  name  objected  to  would,  according 
to  the  practice  of  the  corporation,  have  been  immediately 
withdrawn.  The  number  of  freemen  was  sworn  to  be 
indefinite, 

Scarlett  and  Carter  shewed  cause.  The  case  of 
Eexv.  Munday  is  distinguishable  on  two  grounds :  first, 
that  the  body,  in  that  case,  consisted  of  a  definite  num- 
ber;  and,  secondly,  that  the  list  of  names  was  not  carried 
unanimously.  But  here  the  body  is  indefinite;  and  it 
is  expressly  sworn,  that  if  any  one  of  the  council  had 
made  any  objection  to  any  of  the  names  proposed,  it 
woidd  have  been  instantly  withdrawn.  The  mode  of 
deetion,  th«refoi'e,  is  substantiaUy  the  same  aa  if  the 
question  had  been  put  separately  upon  ^ach  fireeman ;  for 
the  question  put  was,  <<  Whether  any  one  of  the  coun- 
cil had  any  objection  to  them,  or  either  of  them  ?'  The 
priDoiple  upon  which  these  elections  have  been  held 
bad  is  this,  that  by  putting  up  a  list  of  names,  the  indi- 
vidyals  of  the  OOTporation  have  not  an  opportunity  of 
^^fy  j^iogof  the  meriU  of  each  freenuui;  but  the 
irpiiiisl  drcumstances  stated  in  the  affidavits  take  this 
case  out  of  that  rule* 

Per  Curiam*  This  mode  of  electing  fireemen  by 
puttiQg  up  a  list  of  names,  upon  the  whole  of  wbieb  the 
members  of  the  co^oratiett^are  called  upon  togi^ft  one 

tot% 
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▼ote,  is  calculated  to  produce,  not  a  real,  but  an  ap«  1 8 19. 
parent  unanimity  only;  for  each  individual  will  com- 
promise  his  own  opinion,  in  order  to  induce  others  to  mgauut 
do  the  same.  The  case  in  Copper  is  said  to  have  been 
a  case  of  a  definite  body ;  but  that  affords  no  solid 
gi'ound  of  distinction.  Tlie  principle  upon  which  the 
Court  decided  that  case  must  govern  the  present,  and 
the  rule  therefore  must  be  absolute. 

Rule  absolute. 


Gadd  against  Bennett*  Jtmeieou 

J)  ULE  for  judgment,  as  in  case  of  a  nonsuit     The  WhtM  « ' 

venue  being  in  London^  the  cause  had  "been  aet  ^^^^  ^the 

down  for  the  sittings  in  term,  and  made  a  remuet  to  ^$^^^^ 

the  sittings  after  term,  by  consent,  when  the  plaintiff  ^^  ^J^ 

withdrew  the  record.  ««»  ^  «»- 

MBl,th0de- 
ftadaat  msy 

Reader^   for  the  plaintiff,    insisted  that  the  canae  !!^,u£^ 

having  been  once  carried  down  to  trial  by  the  pUdntifl^   ^^^S^  ^ 

he  had  complied  with  the  terms  of  the  14  G.  2.  e.  17.>   jjjj^^jli*' 

so  that  the  defendant  could  not  move  for  judgmenty  as  ««^ 

in  case  of  a  nonsuit,  and  must  proceed  to  trial  by  pro« 

viso.      Kif^  V.  Peppettf    I  T.  R.  492.     Mbmbmn  y* 

Langle^f    3  T.iL  1.    Parxdim  v.  Maddoeki^   1  H. 

BL  107. 

Per  Curiam.     In  those  cases,  die  cauae  had  bem 

made  a  remnnet  at  the  assizes.    At  the  sittings  in  Lanm 

VoLIL  8  A 
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don  and  Westminster,  the  canse  being  made  a  renlanet, 
does  not  prevent  \he  defendant  from  moving  for  judg- 
ment, a6  in  case  of  a  nonsuit. 

Campbelli  for  defendant. 

Rule  discharged  on  peremptory  hndertaking. 

against 


Doe,   on    the   demise  of  Burdett, 
Wbighte. 


A  term  of  lOOD 
yean  was  cre- 
ated by  deed 
in  1717,  and 
in  1735  wa« 
■igned  for  the 
purpose  of  se- 
dinng  an  an- 
nuity to  Jn  and 
after  that  to  at- 
tend the  in- 
heritance.    ^. 
having  died  in 
1741,  And  the 


P^JECTMENT  for  a  messuage  and  lands,  stuated 
at  Fairstead,  in  the  coun^  of  Essex.  At  the  trial 
ftt  the  la^  assizes  for  that  count}*,  before  Park  J.,  it  9p^ 
peared,  thai  Elizabeth  Oglethorpe^  being  seised  in  fte  of 
the  premises,  on  thedOthof  May^  1T8G^  after  charg-* 
lag  her  manor  of  Faintead  Hkll^  and  her  capital  mes* 
siiage,  iarm,  and  lands  at  Faintead^  ^ilh  an  annuity  of 
50/.,  devised  as  follows:    <*  I  give  and  devise  the  said 

^tate  hating 

remained  undifturi)ed  in  the  hands  of  the  owner  o^  the  inheritance  and  her  deyisee  from 
1755  to  1815,  withoat  o^y  notice  hating  bean  in  the  mean  time  taken  of  tba  tmm,  etee^ 
that  in  1  SOI  the  devisee,  in  whose  possession  the  deeds  creating  and  assigning  it  were 
round,  covenanted  to  produca  those  deeds  when  eallad  Ibr :  Held  mat  tmdi^  Aes»  dmim. 
stances  the  jury  were  warranted  in  an  ejectment  brought  for  the  preouaea  by  the  heir  at 
law  to  presume  a  smreiider  «f  the  tenii. 

A  testatrix,  after  charging  her  estate  with  the  payment  of  an  annuity,  devised  the  same  to 
G.  S*t  his  heirs  and  aaalgni;  fbr  ever  j  tut  her  wish  and  desire  was,  that  G.  S^  in  his  life- 
time, should  convmf  the  estate  to  some  charitable  uses,  the  choice  of  which  waa  left  entirciy  to 
his  discretion  ;  aQO,  subject  to  this,  G*  S.  was  to  enjoy  the  esUte  to  his  own  use  for  his  life ; 
Held  that  this  was n.desns^ void  hf  9  Gi  2.  C  56>>  fay  which  a^,  tbe  estate ^vqq,  JMidaol 
merely  the  trust,  was  made  void ;  and  that  the  Ic^l  estate,  upon  the  death  of  the  devisee  for 
life,  descended  on  tha  heir  at  law.  By  tho  codiciis  to  the  wiU,  certain  l^adet  .v»cfe  h^ 
queathed,  charged  upon  the  estate,  and  a  power  was  given  to  G.  S.  (who  was  also  named 
executor)  to  cut  down  timber  to  pay  them,  and  interest  was  directed  to  be  paid  by  him  to 
the  legatees,  after,  the  ezpiration  of  two  years :  Held,  that  the  personal  cfaaim.couldLnot 
raiae by  impUcatiOlf  th«  eaprtit  tAm  for  Ilfo  given  to  t?. S*  by  Ifae will intoim es^ in 
fea,  •  . 


manor. 
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manor,  capital  messuage,  farm^  lands^  land  hereditn-        181d« 
njents  in  Fairstead  aforesaid,  unto  Granville  Sharp,  his  ^, 

heirs  and  assigtis;  to  hold  unto  the  satd  Orahvitt^  jA^'^^ 
Morpf  his  heirs  and  assigns,  for  evel*.  But  my  wish  and 
desire  is,  that  the  said  G.  Sharp  A),  in  his  lifetime,  l^ 
f  roper  deeds,  convey,  settle,  and  assure  the  said  manor, 
capital  messuage,  farm,  lands,  and  hereditaments,  fd  somt 
charitable  uses,  (subject  to  the  said  antiuity,]  to  lah place 
at  hik  decease,  and  not  before.  Thepdfiicutar  usti  to  ht 
iimited  I  leave  etttirely  to  his  discretion,  hatiftg  thi 
Jidlest  cotifidence,  us  ^ett  in  his  judgment  of  the  choke  bf 
propeir  objects,  as  in  his  integrity  in  the  disposal  thereof^ 
according  to  the  idsh  by  me  ejcpressed:  but  it  is  my 
intent  and  meaning,  thai  the  said  G.  Sharp  shall  enffy 
the  said  estate,  subject  as  qfbresaid,  to  his  cmiphjper  use 
and  behoof,  during  his  Ufe.**  By  a  codicil,  dttted  iSd 
VAruary,  1787,  reciting  that  there  waa  %  coilildeHibte 
quantity  of  timber  on  h^r  estates  at  Cranham  anit  FaH^ 
stead,  in  the  county  of  Sssex,  ^hich  estates  she  hftd,  hjf 
her  will,  devised  to  several  persons  therein  n&med,  flihe 
declared  that  it  was  her  will,  that  the  persons  to  whom 
she  had  respectively  given  the  said  estates,  should  take 
the  same,  subject  to  the  payment  of  tiie  legacies  follow- 
ing ;  viz.  her  estate  at  Cranham,  subject  to  the  payment  of 
1000/,  to  the  Marquis  of  Bellegarde,  over  and  above  all 
other  legacies  and  bequests  by  her  already  given  him ; 
and  her  estate  at  Fairstead,  subject  to  the  payment  of 
1000/.  to  Count  Bethisy,  a  relation  of  her  jate  husban(l|' 
residing  in  Pranre/  and  she  thereby  charg^  he|r  said 
estAtes  respectively  with  the  payment  of  the  respective 
sums;  but  as  the  persons  to  whom  she  had  respectively 
given  the  said  estates  might  raise  tlie  said  sums  by  sale  of 
tind^er,  without  otherwise  incumbering  the  said  estates, 
S  A  2  to 
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1819.        to  discbarge  the^said  legacies,  she  willed  that  the  same 
should  not  be  payable  until  the  end  of  two  years  after 

agaifut  her  decease,  and  without  interest  during  that  time;  and 
she  appointed  G.  Sharp  executor.  By  another  codicil, 
dated  Ist  September,  1787,. reciting,  that  by  her  will, 
dated  30th  May^  1786,  she  had  given  to  the  Prmcess 
of  Lignep  niece  of  her  late  husband,  500L;  and  by 
the  above  written  codicil,  she  had  given  to  Count 
Bethisy  1000/.,  she  thereby  revoked  the  said  legacies 
of  500A  to  the  said  Princess  of  Ligne^  and  sud 
legacy  of  1000/.  to  said  Count  Beikisy;  and  she  thereby 
willed  and  directed,  that  the  said  respective  legacies 
should  not  be  paid,  but  she  willed  and  directed  that  the 
sum  of  1000/.  should  be  charged  upon  and  paid  put  of 
the  estate  at  Fairstead^  at  such  time  and  in  such  man- 
ner as  she  had  above  directedf  concerning  the  1000/. 
which  she  had  given  to  the  said  Count  J3e/A%,  unto  the 
two  youngest  daughters  of  the  Marquis  of  Beliegarde,  in 
her  said  will  and  codicil  named  i  and  she  willed,  that  after 
the  end  of  two  years  after  her  decease,  one  moiety  of  the 
said  1000/.  should  be  paid  each  of  the  youngest  daughters 
of  the  said  Marquis,  as  they  should  respectively  attain 
the  age  of  twenty-one  years,  or  be  married.  .  If  one 
died  before  twenty-one,  the  survivor  to  take  the  whole. 
Until  such  age  or  marriage,  interest  at  3  per  cent  to 
commence  at  the  end  of  two  years  after  her  decease,  to 
be  paid  by  G.  Sharpy  towards  their  maintenance  and 
education,  and  their  receipts  to  be  sufficient  discharges. 
G.  Sharp,  after  having '  enjoyed  the  estate  from  the 
period  of  the  death  of  the  testatrix,  in  1787,  died  on 
the  13th  of  July,  1813,  without  having  made  any  dis- 
position of  the  estate  to  any  charitable  uses.  Upon  his 
decease,  the  defendant  came  iutp  possession,  rlftimmg  as 

heir 
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heir  at  law  to  Mrs.  Oglethorpe.     It  was,    however,        1819. 
clearly  proved  at  the  trial,  that  the  lessor  of  the  plaintiff 
was  the  true  heir  at  law  of  Mrs.  Oglethorpe.     It  ap- 
peared also,  that  by  a  deed,  dated  28th  November ^  1717, 
certain  terms  of  1000  years  were  created  for  the  pur- 
pose of  securing  a  mortgage  of  800/.  upon  the  pre- 
mises.   Sir  Nathan  Wright^  in  1727j  having  purchased 
the  fee  of  the  property,  there  yras,  in  the  deed  convey-  * 
ing  it  to  him^  an  express  declaration,  that  Elizabeth 
Palmer^  to  whom  the  terms  were  assigned  by  the  deed 
of  20th  Nooember,   1717,    should   stand  possessed  of 
the  premises  for  the  residue  of  th6  said  term  of  1000 
years,  subject  to  a  redemption,  on  payment  of  1400/. 
and  interest,  by  Sir  Nathan  Wright.     On  the  16th 
.  pf  January  J  1735,  by  a  deed  between  Elizabeth  Wright^ 
(afterwards  Mrs.  Oglethorpe^)  of  the  first  part;  Oliver 
Martin  and  Thomas  Russellj  executors  and  residuary 
legatees  of   Elizabeth  Palmer,    of  the  second    part; 
Alexander  Prescott,  of  the  third   part;    and  Herbert 
Tryste^    and    dame  Abigail,  his  wife,  (widow  of  Sir 
N.  Wright,   and  mother  of  Mrs.  Oglethorpe,)  of  the 
fourth  part ;  after  reciting  the  creation  of  the  terms, 
their  assignment,  and  the  declaration  before  mentioned 
in    the    deed  'of  1727,    the  executors,   Martin  and 
Russell,  at  the  request  of  Ttystc  and  his  wife^   as- 
signed, and  Elizabeth  Wright  ratified  and  confirmed, 
the  premises  to  Mr.  Alexander  Prescott,  for  the  residue 
of  the  term  of  1000  years,  in  trust  for  securing  an 
annuity  of  451.  to  Tryste  and  his  'wife,  and  after  that  to 
attend  and  wait  upon  the  freehold  and  inheritance,  as 
they  were  conveyed  by  the  deed  of  1727.    A  deed  was 
also  produced,  dated  26th  August,  1801,  between  6. 
3A  3  Shatpf 
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\f^\^»  Sharp,  pf  the  one  partj  and  Joseph  ffolden  Siryti$ 
Esquire,  of  the  other  part,  by  which,  part  of  the  Fair" 
stead  estate  was  conveyed,  having  been  sold  for  the  re- 
demption of  the  land-tax.  The  schedule  of  this  deed 
contaiifcd  an  enumeration  of  the  two.  deeds  of  1717 
and  1735,  and  stated  that  they  were  then  both  in  the 
possession  of  G.  Shar^,  Two  points  yvev^  made  at  the 
trial:  Firsl^  tliat  under  the  will  of  Mrs.  Oglethorpe^ 
(?•  Sharp  toqk  an  estate  in  fee;  and,  secondly,  that  the 
outstanding  terms  created  by  the  deed  of  1717^  and 
assigned  by  that  of  1735,  to  attend  the  inheritance, 
being  still  in  existence,  the  lessor  of  the  plaintiff  could 
not  recover,  not  having  the  legal  estate.  The  learned 
Judge  reserved  the  first  pointy  and  as  tx>  the  second, 
he  stated  to  the  jury,  first,  that  the  great  object  of  the 
assignment  of  these  terms,  was  to  secure  an  annuity  of 
45/.  to  two  persons  who  were  long  ago  dead,  and  that 
that  part  of  the  trust  was  satisfied;  and,  secondly,  that 
as  to  attending  the  inheritance,  which  was  another 
object,  the  circumstance  that  the  deeds  were  not  found 
in  the  hands  of  the  trustees,  but  in  those  of  thp  devisee 
of  Mrs.  Oglethorpe,  who  had  been  seised  in  fee  of  t^ie 
estate,  and  had  died  upwards  of  30  years  ago,  at  the 
age  of  79,  and  from  whom  the  devisee  must  have  de« 
rived  possession  of  them,  together  with  the  fact  (hat 
the  beneficial  occupation  of  the  ei^tate  had  continued 
during  all  that  period  unfettered  by  any  such  clo^ 
were  sufficient  tp  warrant  them  in  presuming  tbaf  those 
terms  had  been  surrendered,  and  a  re-conveyance  pf 
the  legal  estate  made  to  the  person  beneficially  in- 
terested. The  jury  accordingly  found  a  verdict  for  the 
plaintiff.  Martyat  having,  in  last  Easier  term,  obtained 
a  rule  nisi  for  a  nonsuit  on  the  first  pointy  which  was 

reserved. 
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reservcdi  or  for  a  new  trial,  on  the  groqnd  of  the  miV  ^      1819. 

afoihsi*. 


direction  of  the  learned  Jadge  on  the  second  point,        <"~~ 
cause  was  now  shewn  against  that  rule,  by  afomsi" 


Onslow  Serjt.,  Cufiopod^  and  Chitty.  Under  the  cir- 
cumstances of  this  case  it  was  coropptent  fqr  thp  jury  to 
presume  a  surrender  of  these  tcriAs«  In  Doe  dem  Gra- 
ham  T.  Scott  (a),  the  reasons  given  are  in  fevour  of  a 
surrender  in  such  a  casp  as  this.  The  decision  there 
was  against  presuming  a  surrender;  but  that  was  be- 
pause  such  a  presumption  pould  not  be  made  against 
the  owner  of  the  inheritance :  here,  howpver,  it  is  in 
his  favour  that  it  is  made^  which  brings  the  case witl)in  the 
principle  laid  down  by^Lord  Mansfield  in  Lade  v.  Ho/- 
Jford.  (J)  Goodtiilej  dem.  Jones,  v.  Jones  (c),  and  England, 
dem.  I^bttm,  y.  Sade  {d)f  are  authorities  to  the  saipe 
effect.  Then  if  so,  the  possession  of  the  deeds  by  Mrs. 
Oglethorpe  ^nd  lier  devisee  for  so  long  a  period  tends 
strongly  to  shew  that  the  jury  were  well  lyarranted  in 
piaking  such  a  presumption.  For  she  could  have  no 
interest  in  keeping  up  the  term  during  a|l  this  period; 
an4  Gf.  Sharp,  in  the  deed  of  1807,  does  not  speak  of  the 
terms  as  still  subsisting,  |}ut  only  that  the  deeds  of  1717 
and  1 735  are  in  his  possession*  As  to  the  second  point,  it 
is  clear  G.  Sharp  took  only  an  estate  for  life ;  for  by  the 
will  the  fee  is  only  devised  to  him  upon  a  trust  which 
•is  contrary  to  law.  It  is  said  indeed  that  thi)  words  of 
the  will  are  not  imperative  on  him,  and  that  the  objects 
were  not  sufBciently  distinct.  But  in  Harding  v. 
Glykn  {e),  the  testator  devised  tp  his  wife,  but  did  *<  de- 
sire her  to  give  at  or  before  her  death,  the  house^  &c 


Id)  ^T.IL  683.  le)  1  Alt.  469. 
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1819*  unto  and  amongst  such  of  bis  own  relations  as  she 
should  think  most  deserving  and  approve  of/'  audit 
was  held  that  these  words  created  a  tru^  Pierson  v. 
Oamett  {a)j  Massey  v.  Sherman  {b),  and  Moricev.  Bishop 
tf  Durham  {c)^  are  also  authorities  to  shew  that  these 
words  are  sufficient  to  create  a  trust  in  G.  Sharp.  If 
so^  he  must  be  considered  as  a  trustee  to  convey  this 
estate  to  some  charitable  uses.  Now  that  is  contrary 
to  the  9  G.  2.  c.  36.  s.  1. ;  and  the  third  section  of  that 
statute  does  not  merely  avoid  the  trust,  but  also  the 
estate.  That  appears  to  be  established  by  the  cases  of 
Adlington  v.  Cann  (d^  and  Carrick  v.  Errington.  {e) 
IT  sO|  G.  Sharp  cannot  be  considered  as  taking  an 
estate  in  fee  with  a  resulting  trust  to  the  heir  at  law, 
but  must  be  considered  as  taking  only  an  estate  for 
lif^  and  then  the  fee,  being  undisposed  of  by  the  will, 
descends  to  the  heir  at  law  who  is  entitled  to  the  legal 
estate*  But  it  is  said  that  independently  of  the  will 
the  estate  in  fee  is  given  by  the  codicils  to  G.  Sharp. 
For  he  is  thereby  charged  with  the  payment  of  interest 
on  the  l^acies,  and  so  unless  he  took  a  fee  he  might 
have  received  hereditatem  damnosam.  The  testatrix 
gives  a  power  to  raise  the  money  by  cutting  down  tim- 
ber,  and  expressly  directs,  that  till  the  end  of  the  two 
years  no  intere^  shall  be  paid,  and  that  the  legacies  shall 
be  charged  on  the  estate^  and  then  at  the  end  of  that 
period,  when  G.  Sharp  should^  by  the  sale  of  timber, 
have  got  a  fond  into  his  possession,  she  directs  interest 
to  be  paid.  It  is  clear,  therefore,  that  it  was  not  the 
intention  of  the  testatrix  to  charge  him  personally. 

(a)  iBr9.Ck.Ca.  58.  j-  S9G.  (6)  AmhUr,  5Sa 

(c)  9  Vet.  599.    10  Veu  B23.  S.  C.  (d)  5  Alk.  141. 

(•)  S  JP.  Wm$.  561. 

But 
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But  supposing  that  to  be  so^  still  no  case  can  be  cited,  1819. 
where,  after  a  clear  devise  of  an  estate  for  life  a  charge  '  — 
of  this  sort  has  ever  been  held  to  enlarge  it  into  an  agamst 
estate  in  fee.    All  the  cases  are  where  the  testator's  in-  uoa*<« 

tention  being  ambiguous,  the  Courts  have  decided,  from 
this  circumstance,  that  his  intention  was  to  give  a  fee. 
Here  the  devise  to  6*  Sharp  is  by  the  will  in  terms  a 
beneficial  estate  for  life  only,  and  therefore  it  cannot,  by 
construction  of  the  words  of  the  codicil,  be  enlarged 
into  a  beneficial  estate  in  fee.  The  lessor  of  the  plain- 
ti£^  then,  being  heir  at  law,  is  entitled  to  the  fee  which 
was  left  undisposed  of  by  Mrs.  Oglethorp^s-wiU. 

MarryoH^  Gumeyy  Sugden,  and  Kelfyi  conti^.  Ad- 
mitting that  it  is  competent  to  presume  a  surrender  of  a 
term  in  fiivour  of  the  owner  of  the  inheritance^  there  are 
no  circumstances  from  which  such  surrender  can  fairly 
be  presumed  here.  For  as  to  the  circumstance  relied 
upon,  of  the  deeds  being  in  the  possession  of  the  owner 
of  the  inheritance,  and  not  of  the  trustee,  that  occurs  in 
.  many  cases  where  nevertheless  the  term  is  still  subsist- 
ing; and  the  beneficial  enjoyment  of  the  estate  is 
equally  consistent  with  it,  for  the  object  of  the  term 
was  to  protect  the  inheritance,  and  enable  the  parties  to 
enjoy  the  estate  without  molestation.  Then,  in  answer 
to  this  presumption,  there  is  the  fact  of  the  term  being 
created  in  1717  and  dealt  with  in  I727j  of  the  assign- 
ment in  1785,  and  the  dded  of  G.  Siarp,  aDuding  to  it, 
in  1801.  The  learned  Judge  was  therefore  hot  war- 
ranted in  his  dnrection  to  the  jury  on  this  point  Then, 
as  to  the  second  point,  G.  Sharp,  under  this  will  and 
codicils,  took  an  estate  in  fee.  By  the  will  it  is  given  to 
him,  his  heirs,  and  assigns,  to  hold  unto  him,  his  heirs, 

and 
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1819.        and  assigns  for  ever.    The  testatrix  theif  adds  tliat  bar 


Sob 


wish  and  desire  iS|  that  he  should  convey  it  to  som^ 
^^  charitable  useSf  leaving  the  choice  entirely  to  his  dts- 
*'^  cretion,  and  conclucles  by  stating  that  her  intent  and 
meaning  is  that  he  shall  epjoy  the  estate  for  his  qw^ 
benefit  during  his  life.  Now  supposing  that  this  is  a 
trust  for  charitable  uses^  and  that  it  is  within  9  G.  3« 
c«  S6.J  still  it  does  not  follow  that  the  e^^te  in  fee  is 
void  by  the  statute.  And  if  the  trust  be  only  void,  then 
G.  Skarp*^eir  will  be  entitled  to  the  legal  estat%  with  a 
resulting  trust  for  the  benefit  of  the  heir  at  law  of  Mrs. 
Oglethorpe.  If  soj  the  legal  esU)te  is  not  in  the  lessor 
of  the  plaintiff,  and  this  ejectment  must  fail*  This 
cannot,  however,  be  properly,  considered  its  a  case 
within  the  statute,  for  no  class  of  objects  are  mentioned 
or  even  contemplated  by  the  testatrix :  she  gives  an  un- 
limited discretion ;  the  trust  is  therefore  a  trust  for  no- 
body. But  supposing  it  to  be  a  trust,  then,  inasmudi 
as  some  charitable  uses  are  excepted  out  of  the  statute, 
the  G>urt  ought  to  presume  that  the  charitable  qses 
contemplated  were  those  to  which  the  devise  might  le- 
gally be  applied.  In  that  case  also  G.  Shai-p  wonid 
take  an  estate  in  fee.  Then  the  codicils,  independently 
of  the  will,  give  an  estate  in  fee  to  him  |  for  be  is  there- 
by charged  personally  with  the  payment  of  the  interest 
on  the  legacies  there  given.  And  a  charge  of  that  de- 
scription has  in  a  variety  of  cases  been  held  ex  necessi- 
tate to  enlarge  ai^  estate  for  life  into  aa  estate  in  fee* 
The  timber  might  be  insufficient,  and  it  ipight  become 
necessary  for  the  devisee  to  mortgage  the  estate  for  the 
purpose  of  raising  money  to  pay  the  legacies,  Barley  v. 
Ekins  (a),  Wright  v.  Pearson  (ft),  Stanley  v.  Stanley  (c), 

(a)  7  r0s.jun.81Si.    (h)  4mN^,  358^  <md  I  Edn^iCoM.  \\%  S.C. 
(0  IS  79$.  491. 
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Doe^  dem,  Tompkins^  v.  Willan{a)^  Doe,  dem.  Toone,  1819. 

V.  CopestaJce  (i),   JBpaw5  y,  Bicknell  (c),  and  Jenkins  v.  ' 

Jenkins  (d),  were  cited  in  the  course  of  the  argument.  agaimt 


Bayley  J.  This  caae  has  been  ^rgned  at  great 
length,  and  if  we  entertained  sxiy  doubt  upon  the  sub- 
ject, we  would  postpone  our  judgment.  But  as  my  Lord 
Chief  Justice  and  my  Brother  Best,  before  they  left 
the  court,  heard  a  great  part  of  the  argument,  and  have 
communicated  tq  us  their  impressions  on  the  subject, 
we  do  not  think  it  necessary,  having  no  doubt  ourselves^ 
to  delay  giving  our  opinion.  The  first  question  is, 
whether  the  learned  Judge  was  wrong  in  directing  the 
jury  to  presume  the  surrender  of  the  outstanding  terms. 
I  think,  tbat,  in  this  case,  even  if  he  had  used  the 
strongest  terms  of  recommendation  and  advice,  he 
would  have  been  right.  The  fiicts  are  these:  the 
terms  were  created  by  indentures  datei}  October  1st, 
171  ?•  In  1735,  they  were  assigned  for  the  purpose, 
first,  of  securing  the  payment  of  |in  annuity  to  the 
father  and  mother  of  Mrs.  Oglethorpe,  and  after  their 
death,  to  attend  the  inheritance.  Mrs.  Oglethorpe*& 
mother,  the  survivor,  died  in  1741,  and  she  herself 
made  her  will  iq  1786.  Now  I  cannot  see  any  suffi- 
cient reason  for  continuing  the  terms  during  all  that 
period;  for  from  the  time  of  the  death  of  the  an- 
nuitants the  object  ceased;  and,  in  point  of  fact,  from 
1711  till  the  present  time,  with  one  exception  only, 
nothing  is  even  heard  of  them.  The  principle  upon 
which  the  courts  proceed  in  these  cases  is  that  they 


(a)  AnU,  84.  {b)  6  Sast^  5S& 

(c)  6  r«.  jim.  184.  (d)  WiUes,  «5«. 
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1819.        ^U  presume  a  surrender,  where  it  is  for  the  interest  of 

•~""~        the  owner  of  the  inheritance  that  the  terms  should  be 
Dob 
_a^aintt '      Considered  as   surrendered ;    and  where  an  estate  has 

continued  for  so  long  a  period  in  the  same  bands,  there 
seems  no  beneficial  purpose  which  can  be  answered  by 
the  continuance  of  the  terms.  If,  for  instance,  in  1786, 
these  terms  had  been  considered  as  subsisting,  it  would 
have  been  necessary  for  Mrs.  Ogletlioi-pe  to  have  made 
enquiry,  and  to  have  found  out  the  personal  represent- 
ative of  PrescoUf  the  trustee,  after  a  lapse  of  fifty-one 
years,  and  perhaps  at  the  expence  of  a  limited  admini- 
stration. I,  therefore,  can  see  no  benefit,  but,  on  the 
contrary,  a  great  inconvenience  to  the  owner  of  the 
inheritance,  firom  keeping  the  terms  alive.  It  is  tnie^ 
that  in  1802  G.  Sharp  covenants  for  the  production 
of  the  deed  of  1735  :  he  does  not,  however,  assign  the 
terms,  but  only  says,  **  I  find  this  deed  in  my  pos- 
session,  and  I  covenant  to  produce  it."  '  He  treats  the 
terms,  therefore,  as  subsisting  in  parchment,  but  says 
nothing  as  to  whether  they  are  then  subsisting  in 
interest  or  not.  The  case  of  Doe  v.  Scott  is  very  dif- 
ferent from  this:  there  the  term  had  been  dealt  with 
as  subsisting,  and  it  would,  besides^  have  been  prejudi- 
cial to  the  owner  of  the  inheritance,  if  a  surrender  had 
been  presumed.  I  think^  therefore,  tlmt  the  learned 
Judge  was  quite  right  in  his  directions  to  the  jury 
upon  this  point.  Then,  the  terms  of  years  being  laid 
out  of  the  question,  we  come  to  the  merits  of  the  case 
which  turn  upon  Mrs.  Ogletkorpe's  will.  The  argument 
is,  that  G.  Sharp  took  an  estate  in  fee  under  the  will ; 
and  I  agree,  that  but  for  9  G.  2.  c.  36.,  it  would  be  so. 
But  the  effect  of  that  statute  is  to  strike  out  the  devise 
in  fec^  and  to  reduce  it  to  an  estate  for  life  only.     For 

the 
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the  fee  is  given,  not  for  the  purpose  of  enabling  G.         1819^. 

Sharp  to  pay  the  annuities,  but  for  the  purpose  of  his        

executuig  a  trust,  which  the  legislature  say  shall  not  be  ogainit 
executed.  The  statute  makes  void  not  merely  the  trust 
but  also  the  legal  estate  given ;  for  if  that  were  not  so,' 
a  party  might  consider  himself  bound  in  honor,  though 
not  in  law,  to  convey  the  estate  to  the  uses  prohibited* 
But  it  is  said  that  the  objects  of  this  devise  are  not  suf- 
ficiently definite  to  bring  it  within  the  statute.  The 
words  are,  <'  I  give  and  devise  the  said  manor  to  G. 
Sharp,  his  heirs,  and  assigns,  to  hold  to  him,  his  heirs, 
and  assigns,  for  ever;  but  my  wish  and  desire  is,  that 
he  do  in  his  lifetime  convey  the  said  manor,  8tc.  to 
some  charitable  uses  (subject  to  the  above  annuity),  to 
take  place  at  his  decease,  and  not  before ;  the  particular 
uses  to  be  limited,  I  leave  entirely  to  his  discretion.*' 
The  estate,  therefore,  is  given  with  the  words  "  wish 
and  desire,"  and  the  autho]:ities  establish,  that  if  you 
accompany  the  devise  of  an  estate  with  words,  that  the 
devisee  shall  not  enjoy  it  for  his  own  benefit,  but  shall 
convey  it  over,  it  is  imperative  on  him  so  to  do.  It  is 
undoubtedly  necessarj',  that  the  objects  to  which  it  is 
to  be  conveyed  shall  be  definite ;  if,  for  instance,  an 
estate  be  given  to  a  man  and  his  heirs,  but  the  will  of 
the  donor  is  that  the  estate  shall  by  him  be  devised  to 
somebody,  or  to  somebody  named  Jl  5.,  it  will  be  void, 
as  being  too  indefinite.  But  here  the  object  is  not  so 
indefinite ;  for  if  this  will  had  been  made  previously  to 
the  statute  9  G.  2.  c.  36.,  the  Court  of  Chancery  would 
have  executed  it,  and  would  have  f|xed  on  the  particular 
uses  to  which  the  fund  should  be  applied.  Now  the 
purposes  for  which  the  estatp  was  jgiven,  is,  that  it 
should  be  conveyed  to  some  charitable  mes^  and  the 

operation 
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1819.        operation  of  the  statute  is,  that  every  conveyance  to 
^  charitable  uses,  except  ill  ceftain  modes  thereby  pomted 

wiM  out  (among  which  a  will  is  not  included),  is  void.  It 
has  been  argued,  that  tliere  are  certain  cxc^ptions^  and 
no  doubt  it  is  so.  But  this  is  a  general  devise,  and  not 
in  favour  of  any  o^  the  excepted  charitable  uses.  And 
another  answer  to  that  argument  is,  that  although 
6.  Sharp  might  perhaps  have  executed  a  conveyance 
to  some  of  the  charitable  uses  within  the  proviso  of 
the  statute^  and  might  have  so  disappointed  the  heir 
at  law,  still  that  as  he  has  not  so  done,  the  heir  at 
law  is  not  excluded.  As  to  tUe  argument  that  the 
charges  in  the  different  todicils  would  of  themselves 
give  an  estate  in  fee  to  (r.  Sharp^  the  will,  according 
to  my  construction  of  it,  (the  effect  of  the  statute 
being  to  strike  out  the  devise  in  fee,)  Contains  only  an 
express  devise  of  an  estate  for  life  to  G.  Sharp.  Now 
1  tan  find  no  case  where,  after  such  an  express  de- 
vise, it  hits  been  held  that  a  charge  of  tliis  sort  will 
extend  the  estate  to  an  estate  in  fee.  All  the  cases 
are  where  the  words  of  the  devise  are  general;  and 
there  is  not  one^  of  which  1  am  aware,  in  which  such 
an  effect  has  been  given  to  a  personal  charge,  after 
an  express  devise  of  an  estate  for  liie.  Upon  the 
vhole,  my  opinion  is,  that  the  direction  of  the  learned 
Judge  was  right,  that  G.  Shatp  took  only  an  estate  for 
life,  and  that  the  lessor  of  the  plaintiff  is  entitled,  to 
recover. 

HoLnoYD  J.  It  is  unnecessarj^  for  m6  to  enter  at 
any  length  into  this  case^  after  tlie  juduj'ment  pro- 
nounced by  my  Brother  Baytey,  witH  which  I  entirely 
concun    As  to  the  ]t)resunix>tioa  of  the  surrender,  I 

think 
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tfaink  that  the  learned  Judge  was  justified  in  the  ob-       1819. 
serrations  which  he  made  to  the  jury ;  for  there  were  ' 

strong  grounds  upon  which  such  presumption  might  be        agamti 
made,  and  more  particularly,  as  it  was  clearly  for  the 
interest  of  the  owner  of  the  inheritance  th^  the  terin 
should  be  surrendered.    That  doctrine  was  laid  down 
by  Lord  Kenyan  in  Doe  v.  Staple,  {a)    With  respect  to 
the  point  arising,  on  the  will^  it  seems  to  me^  that  the 
effect  of  the  9  6.  2«  is  to  make  the  will  as  if  it  con- 
tained no  bequest  of  the  estate  in  fee  to  6.  Sharp. 
But  for  that  act,  he  would  have  taken  an  estate  in  fee 
ex  necessitate;  for  without  it  be  could  not  have  car- 
ried the  trust  into  effect.    The  bequest  is  to  him  and 
his'  heirs^  to   hold   to  the  use  of  him  and  his  heirs^ 
^ith  a  desire  that  he  would  convey  to  some  charitable 
useS)  and  it  then  adds  a  bequest  to  him  of  an  estate  for 
life.    Now  supposing  the  case  to  fall  within  the  9  G.  2. 
€.  86.,  one  question  is,  whether  the  whole  devise  is  void, 
or  the  trust  only.     I  think^  that  by  the  statute^  the 
devise  is  void.    For  the  third  section  makes  void  all 
Assaranoes  of  any  lands,  of  of  any  estate  therein,  to 
or  in  trust  for  any  charitable  ascs  whatever.    But  sup- 
posing that  only  the  trust  is  void,  then  it  is  o  devise 
to  6.  5.  in  fee,  in  trust  to  his  own  use  for  life,  with  a 
resulting  use  to  the  heirs  of  the  devisor,  and  that 
resulting  use  being  executed  by  the  statute  of  uses,  the 
lessor  of  the  plaintiff  is  still  entitled  to  the  legal  estate. 
Tbe  will  does  not  give  power  to  G.  Sharp  to  determine 
whether  the  estate  shtill  be  limited  to  a  charitable  use 
or  not,  but  is  imperative  upon  him  to  give  it  to  acme 
charitable  use ;  and  a  devise  to  any  such  use  is  void 
by  the  statute.    If  it  was  intended  to  confine  the  ob- 

{4}  9  r.  n.  ese. 


.  JL^ 


734  CASES  IN  TRINITY  TERM 

1819.       jects  to  the  exception  in  the  act,  the  Will  should  hav^ 

— —        confined  it  to  the  excepted  charities.    As  to  the  codi- 

^^laintt        cils,  I  am  of  opinion  that  they  are  not  sufficient  to 

W*iciiT»      xm/^  by  implication,  the  express  estate  for  life  given 

by  the  will,  into  an  estate  in  fee.     Upon  llie  whole,  I 

entirely  agree  with  my  Brother  BayUjf  in  the  judgment 

which  he  has  delivered,  and  think  that  this  rule  should 

be  discharged. 

Rule  discharged. 

Tnda^  ^^^s  ^^  ^^^  demise  of  Haklbt,  cgiAMt 

J^i9d^  Wood. 

^*f^*^*' tei  T^^  special  verdict  set  forth  ail  indratur^,  dated 
to  J„  hu  put-  March  ist,  1 806,  whereby  Thomas  Carfyon,  being 

^^taren^&c.  seised  in  fee  of  the  premises^  granted  unto  John  Am- 
foTtiifwdlu^  ^  Hafdey,  his  partners,  fellow-adventurers,  oiecntors, 
odier  meuis,      administrators,  and  assigns,  free  liberty,  licence^  poww, 

throughout  cer-  ^ 

tain  limds  there- 
in deicribed,  and  to  raise,  make  merchantable,  and  dispose  of  the  nmc  to  their  own  use ; 
and  to  make  adita,  &c.  necenary  for  the  eiercase  of  that  liberty,  together  with  the  me  of  aU 
waters  and  water-counes,  eicepting  to  tlie  grantor  liberty  for  drirtng  any  new  adit  within 
the  buds  thereby  granieif  apd  to  oomrey  any  water-oourse  over  the  premises  gr&nied^ 
habendum  for  twenty-one  years ;  covenant  by  the  grantee  to  pay  one-eighth  share  of  aU 
OK  to  the  grantor,  and  all  rates,  taxes,  &&,  and  to  work  effectually  the  mines  during  die 
term ;  and  then,  in  failure  of  the  performance  of  any  of  the  corenants,  a  right  of  re-entry 
was  reserved  to  the  gmntor :  Hdd  tlmt  this  deed  did  not  amount  to  a  lease,  but  contained 
a  mere  license  to  dig  and  search  for  minerals,  and  that  the  grantee  could  not  maintain  an 
ejectment  for  mines  lying  within  the  limits  of  the  set,  but  not  connected  with  the  work^ 
ingsofthegrantM. 

The  grantee  commenced  working  the  mines,  but  after  some  timfe  discontinued,  not  being 
prevented  by  the  want  of  water,  or  any  other  inevitable  accident.  Tho  grantol',  «Aer 
some  lapse  of  time^  verbally  audioriaed  other  persons  to  dig  for  ore  throughout  part  of 
iie  land  deseribed  la  die  deed,  and  met  thoae  persons  on  part  of  the  Und»  and  potnted 
cut  the  boundaries  within  which  they  were  to  exercise  the  liberty ;  and  himself  sobae- 
oaently  entered  into  a  mining  adventure  with  other  persons,  which  was  carried  On  widiin  fiie 
miita  described  in  dlie  indenture ;  and  afterwards,  in  conaideration  of  the  surrender  of  the 
firt  grant,  and  of  certain  payments,  demised  the  premises  to  a  lessee  for  twenty-one  years; 
ana  upon  the  execntion  of  this  lease,  the  original  deed  was  delivered  op,  but  there  was  no 
Bunmder  in  writing :  Held  that  diese  acts  amounted  to  a  re-entry  by  the  grantor,  inaa- 
mvaSL  as  unless  referred  to  the  exerdae  of  that  right,  tiiey  would  be  4ict»  of  traspaas  by  h||n. 
Hed  also,  that  by  55  G.  3.  c.  184.  s.  49.,  the  commiasioners  of  stamps  are  authorized  to 
stamp  \eltfln  of  administration  de  bonis  non,  on  security  given,  and  without  payment  of  the 
duty,  ^  weU  In  oases  where  die  duty  has  been  paid  on  the  an^uaX  letten  of  administration, 
M  wiMAiiach  tetlan  of  adniinislnttion  have  been  oiiginaUy  stamped  oa  cnUt 

and 


Woos. 


IK  THE  PiPXT-NiNTa  Year  OP  GEORGE  IIL  725 

and  authority  to  dig,  work;  mine,  and  search  for  tin,        1819. 

tin  ore,  Ste,,  and  all  other  metals  and  minerals  whatso-  -^ 

Bos 

ever,  throughout  all  that  part  of  the  lands  of  the  said        tff»^ 
Thomas  Carlyon^    commonly  called  Crinnis^    therein 
limited  and  described;  and  the  tin,  tin  ore,  8cc,.and 
other  metak  and  minerals  there  found,  to  raise,  and 
bring  to  grass,  and  there  to  stamp,  spall,  pick,  dress, 
cleanse,  and  make  merchantable,  and  dispose  of,  to 
their  own  use,  at  their  pleasure,  subject  to  certain  re- 
servations;  and  within  the  limits  of  the  set  thereby 
granted  to  dig,  and  make  such  adits,  shafts,  &c.,  and 
to  erect  such  sheds,  engines,  and  other  buildings,  as 
they  should  from  time  to  time  think  necessary  or  con- 
venient, for  the  more  effectual  exercise  of  the  liberties 
thereby  graikted,  together  with  the  use  of  all  such  water 
and  watercourses  arising  or  running  within  the  limits 
of  the  set  tliereby  granted,  as  were  not  in  grant  to  any 
other  person  at  that  time,  (except  the  pot-water  be- 
longing or  running  to  the  tenements  of  Crinnis  and 
Merthefiy)  with  liberty  to  divert  and  turn  such  waters 
and  watercourses,  except  as  aforesaid,  and  to  cut  any 
channels  for  conveying  the  same  over  any  part  of  the 
lands  lying  within  the  limits  of  the  set,  for  the  purpose 
of  more  effectually  and  beneficially  exercising  and  en- 
joying the  liberties  thereby  granted;  except  unto  the 
said  Thomas  Carlyon^  his  heirs  and  assigns,  and  his  and 
thehr  workmen,  &c,  free  liberty  of  driving  any  new 
adit  from  any  adit  driven,  or  thereafter  to  be  driven, 
within  the  lands  thereby  granted,  and  of  quietly  enter- 
ing into  and  driving  such  new  adits  through  the  same, 
or  any  part  thereof,  and  of  sinking  any  shaft  therein 
necessary  and  proper  for  the  driving  of  such  adit,  into 
any  other  lands  of  the  said  T.  Carbfonf  or  into  the  lands 
\ou  IL  8  B  of 
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I6\9k  9f  ai^otfvQf  pewtfi;  at  hia  aod  their  pleasure;  and 
al^  fixcept  UDta  th^  said  71  Carf^on^  his  heir^  and  asr 
ing<^s  fuU  liberty  to  convey  any  watercourse  ov^r  the 
p^e^^ises  (p'^ted>  or  any  part  thereof,  in  such  manner 
$i|  he  ^r  t^ey  respectively  should  think  ijueet  for  any 
l^^po^  whatsoever,  doi^g  no  injury  to  the  workings  of 
JL  jl^H.h^  partners,  &c. ;  to  have,  hold,  us^  exercise, 
and  enjoy  the  said  several  liberties^  licences,  &f.  for  the 
t^xx\  9f  twenty-one  years,  fi^Iy  to  be  complete  and 
e£k4^*  The  indenture  contained  covenants  for  the 
pajmept  of  ai^  eight|^  sli^are  of  all  ore  to  T.  Cari^on^ 
and  that  J.J»JFL  and  his  partners  wojuld  p^  all  ratea 
and  ^axes^  and  would  effectually  work  the  premi^^ 
an^  support  the  adits^  &c.s  and  then  contained  a  pro- 
Y\sp|  that  in  case  of  the  neglect  or  failure  in  the  per- 
f^DQ^ance  of  any  of  the  covenants,  it  should  be  lawful 
for  Thomas  Carli/on^  his  heirs  or  assigns,  upon  tie 
landsx  ^  any^art  thereof^  in  the  name  of  the  tchole  to 
enter,  and  the  same  to  have  again,  repossess,  and  en^ 
jofj/.  The  special  verdict  then  stated,  that  the  surface 
of  the  lands  was^  during  all  the  time^  occupied  by  the 
A^id  T«  Carlyon,  and  his  tenants  of  the  surface,  and 
that  the  ^d  /.  A.  If.j  soon  after  the  execution  of  the 
indenture,  dug  for  tin,  B^Cy  and  that  about  the  month 
of  Jidy^  1806,  the  said  J.  A.  H.  made  an  excavation 
pf;  adit  within  the  limits  horizontally  into  the  earth,  from 
the  sea  shore,  upon  the  level  of  the  sea,  about  seven  or 
eight  fathoms,  when  it  cut  a  vein,  containing  a  small 
quantity  of  copper  ore,  and  that  the  said  J.  A.  H.  then 
worked  ot^  the  course  of  this  vein  towards  the  west^ 
^nd  got  a  small  quantity  of  copper,  but  none  of  the 
copper  was  sold^  and  no  profit  was  made,  nor  were  any 
dues  rendered  to  the  said  T.  Carlson  in  respect  thereof; 

and 
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And  that  J.  A*  H,  afterwards  pointed  out  9  spot  witlun        1819. 
the  limits  where  he  intended  to  sink  a  shaft  down  to 
the  adit,  and  four  pins  were  snnk  in  the  ground  to 
mark  out  the  spot,  but  no  such  shaft  was  ever  made, 
nor  any  building  erected,    or  other  work  done  by 
J.  A.  H.  within  the  limits  aforesaid  i  and  that  J.  A.  H. 
did  occasionally  work  within  the  limits,  until  about  six 
weeks  before  he  died ;  when  declaring  that  it  was  not 
worth  while  to  work,  and  that  he  would  not  work  any' 
more  in  any  of  the  excavations  or  adjts»  he  directed  the. 
.  materials  to  be  removed,  and  that  all  the  tuaber  that 
was  there  dionld  be  knocked  away  and  carried  off*    in 
pursoonce  of  which  direction,  the  timber  was  knocked 
away  and  entirely  removed,   excepting  one  piece'  of 
timber  of  very  small  value,  which  the  men  refused  to 
knock  away  on  account  of  the  danger  to  themselves  in 
ddng  so;  and  the  sea  filled  up  the  entrance  of  the  ea> 
cavation  or  adit.    It  then  stated  the  death  of  J.  A^  H. 
intestate,  $nd  the  grant  of  letters  of  administratioa  to 
Nevel  NorsKO^  one  of  his  creditors,  on.  which  a  stamps* 
duty  had  been  paid,  on  the  sum  of  300/«  only,  being 
considerably  less  than  the  value  of  the  property  sought 
to  be  recovered  by  the  action.    Nevel  Norwat/  having 
died,    letters  of  administration  de  bonis    non  were 
granted  on  the  9th  August^  I8i5»  to  George  Hatdey^ 
Ibe  lessor  of  the  plaintiff,  the  only  child  of  JC  ALEL^ 
which  were  stamped  by  the  conmiissioners  of  his  ma* 
jesty's  stamp  duties,  with  a  stamp-duty  of  SOOO/.  upon 
security  given,  and  without  payment  of  the  duty  under 
tie  statute.    Neither  J*  A.  H^  nor  his  administrators  or 
assigns  were  in  any  manner  prevented,  either  by  water 
or    any  other   inevitable   impediment  from   working 
within  the  limits.    In  Octobery  1809,  no  person  having 
S  B  2  in 
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1819.  in  the  interval  dug  for  any  ore,  one  William  Bram^  on 
behalf  of  Joshua  Bcme,  and  other  persons,  entered  into 
a  negociation  with  Thomas  Carlyon  for  a  set  to  be 
made  and  granted  by  the  said  T.  C.  to  the  said  J.  Bmc 
and  the  other  persons,  authorising  them  to  dig  for  tin, 
&c.  and  all  other  metals  and  minerals  ihroughoid  part 
of  the  lands  described  in  the  former  indenture;  which 
set  T.Carhjm,  about  11th  Oc^ofcr,1809,  verbally  agreed 
to  make,  and  settled  with  W.  Brawn  as  to  the  amount 
of  the  dues  to  be  reserved  on  such  set.  In  the  month 
of  Naoember,  1809,  T.  Carlyon  and  W.  Bramn  met 
J.  Erne  and  one  J.  Kroger  on  part  of  the  hind  de« 
scribed  in  the  former  indenture;  and  T.  Carbfon 
pointed  out  some  of  the  boundaries  of  the  set  to  be 
made  to  J.  Bxme  and  the  other  persons,  and  wished 
them  success  in  their  undertaking ;  and  shortly  after 
this  the  said  J.  Bmne  dug  for  copper,  copper  ore,  &c. 
#ithin  the  limits  of  the  verbal  agreement.  On  the 
10th  day  oiMy,  1810,  T.  Car(yon  became  jointly  con- 
cerned and  interested  with  Oli'Oer  Woodcock^  John 
Came,  and  various  other  persons,  in  the  mining  and 
searching  for  tin  and  tin  ore  in  certain  other  lands, 
part  whereof  lay  within  the  limits  of  the  indenture  of 
the  1st  ofMarchy  1806 ;  and  upon  that  occasion  a  me- 
morandum of  agreement  was  made  and  entered  into  by 
T.  Carfyon  and  those  persons  under  which  the  co-ad- 
venturers engaged  therein  dug  for  tin  and  tin  ore,  &c 
within  the  limits  of  the  first  indenture,  and  raised  and 
got  a  small  quantity  of  tin  and  tin  ore  therefrom,  and 
rendered  the  dues  payable  in  respect  thereof  to  T. 
Carlyon.  On  the  12th  oli  January,  ISll,  another  in- 
denture was  made,  sealed  with  the  seal  of  2\  Carlyon^ 
imd  by  him  delivered  to  J.  Eamej  by  whicli  said  last- 
mentioned 
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mentioned  indenture,  it  was,  amongst  other  things,  wit-        181 9« 
nessed,  that  as  'well  in  consideration  of  the  surrender  of      - 
a  certain  grant  or  set  hearing  date  the   \st  day  of       againtt 
March,  1806,  made  and  granted  by  the  sdd  T.  Carlyon 
to  the  said  J.  A^  H.y  being  the  indenture  of  the  1st 
Marchy  1806;  as  in  consideration  of  certain  payments 
the  said  7*.  Carlyon  demised  the  premises  in  question  to 
J.  Bowe  for  twenty-one  years.      Upon  the  said  71 
Carlyon  delivering  this  indenture,  dated  12th  Jantutry^ 
1811,  toJ.Bawe^  the  latter,  who  had  previously  got 
possession  of  the  one  bearing  date  1st  March^  1806, 
being  the  holder  of  a  sixty-fourth  share,  as  a  fellow-ad« 
venturer  with  t7«  A*  H.  under  it,  delivered  iq)  that  in" 
denture  to  T.  Carlyon,  but  no  surretider  in  writing  xdos 
ever  made  or  executed  thei^eqf  to  the  said  T.  Carlyon. 
/rhe  limits  mentioned  and  described  in  this  last  inden- 
ture, dated  January  12th,  1811,  were  not  co-extensive 
with  the  limits  mentioned  and  described  in  the  inden- 
ture dated  March  1st,  1806,  and  the  works  constructed 
by  the  said  J.  Borne  were  at  a  distance  from  and  did 
not  communicate  with  any  part  of  the  works  done  by 
the  said  J.  A.  H.y  nor  were  in  any  manner  connected 
therewitlu     After  the  making  of  the  indenture  dated 
January  12th^  181  J,  J.  Bmne  continued  to  dig  for  cop- 
per and  copper  ore,  and  other  metals  and  minerab 
within  the  limits  specified,  and  dug  and  made  a  mine 
therein,  and  got  quantities.of  copper  and  copper  ore 
therefrom,  and  disposed  of  the  same,  and  rendered  the 
dues  to  T.  Carlyon^    And  J.  Bjcnxie^  for  the  purpose  of 
more  effectually  prosecuting  the  works,  erected  a  count- 
ing house,  stables,  and  other  buildings  within  the  limits. 
There  never  was  any  building  within  the  same  limits 
except  those  erected  and  built  by  J.  Bctm  since  the 
SB  8  execution 
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111^  OKeoution  of  the  last  indenture.  The  fiur&tse  ttf  tfae 
j^  ^and  under  which  the  workings  of  Ji  A*  H.  were 

mmtt  inade  was  waste  land  which  was  in  possession  of  di6 
said  T.  Carbfon^  ahd  since  the  »ecution  of  the  inden- 
ture of  the  ISth  Januarg,  1811,  the  persons  elaimifig 
under  the  same  have,  by  the  permission  of  T.  Carhfon^ 
got  stone  on  the  waste  ground^  and  used  a  rood  over  it, 
aUd  liave  paid  money  to  7\  Catiyan  for  the  gettiiig  of 
sRch  stohe^  and  the  use  of  the  road.  The  special  vi&r- 
diet  then  set  out  the  entry  of  the  lessor  of  the  plaintifl^ 
th«  demise,  tind  the  ouster.  The  case  was  argued  at 
the  sittings  before  last  Baa^r  term,  at  Serjeant f  iah  by 

Adam  for  the  lessor  of  the  plAhitiff.  This  instru- 
ment is  net  a  mere  licence^  but  a  lease  on  which 
ejectmcilt  will  lie.  It  is  not  disputed  that  eject- 
ment will  lie  for  a  mine ;  now  this  is^  in  legal  efiect, 
a  demise  of  (i  mine.  Where  all  the  profits  of  lands 
are  demised  the  land  itself  passes,  Co.  Utt.  4.  b.,  and 
})0  gives  the  instance  of  the  lands  passing  by  the 
grant  of  the  boillourie  of  salt*  The  same  law  was  also 
laid  down  in  Parker  v.  Plummer{a)f  The  Queen  v. 
Winter  {b\  and  in  Parramour  v.  Yardky.  {c)  So  if  the 
most  signal  profit  of  the  land  be  granted,  the  land  itself 
passes  as  in  the  case  of  the  prima  tonsura,  Ward  v.  Pe- 
iifer  ((j),  the  fold  course,  Co*  LitU  6.  a.,  herbagium, 
Wieeler  y*  Toulson  (e),  prima  vesture,  Keiimn  \  18.  Ptd- 
nier,  174.,  1  Ventris,  393.  Lord  Cokes  indeed,  Co. 
LitL  4.  b.,  intimates  a6  opinion  to  the  contrary  id 
these  two  latter  cases,  but  the  ease  of  TkregtHcrian  v. 
Traa/  if)  ponfirms  the  former  authorities.    Then  did 

(a)  Oo.  Mz.  190.  {b)  2  Salk.  588. 

(c)  ftawd,  559.  (tO  Cfo-  Cttr.  S62. 

{«)  Hardret,  330.  (J)  Flow.  145. 

aU 
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aH  the  profits  pass  by  thts  demist.  It  appear^  thbt  by  i%W. 
the  indentnt*e  fliU  and  tree  Ubeirty  was  given  td  di^  fbt 
ail  tin^  tin  ore,  &c.  and  all  other  thetals  antt  mttklfiriAl« 
tbrbughout  all  the  demised  lands.  This  is  tahtaibbtthl 
to  a  sole  gmnt  of  all  the  minerals.  For  two  {ndlvlduHll 
eannot  both  hair%  fliU  liberty  to  digv  &d«  oiie  mtin  tet&r^ 
fere  with  the  other.  Then  there  is  the  power  tb  maku 
adits,  and  the  use  of  ail  the  watercourses :  and  hit  eitiik« 
rive  right  to  tl)e  adits,  amount^  in  feet;  to  att  excludit^ 
right  to  the  ore ;  for  the  ore  ctinnot  be  got  but  by  th^ 
adits.  Then  the  right  to  erect  sheds,  the  use  df  all  dl« 
water,  the  right  to  make  waterooiirses  And  id  naA  iheitif 
are  all  conclasive  to  shew  that  an  intereslt  in  the  M\ 
passed.  And  the  powers  expressly  reserved  to  CaH^ 
are.to  the  same  effect.  For  unless  the  silil  htd  t^eisll 
granted  to  Hanky^  there  could  be  no  reason  for  ttlakitig 
9uch  reservations.  Then  there  is  the  proviso  that .  iM 
case  of  the  breach  of  any  of  the  covenants  Vm^yciA 
might  enter  pn  the  demised  premises  add  t'epossesa 
them.  Now  unless  he  had  previously  been  out  of  poa« 
session  h^  could  not  enter  and  repossess.  It  is  said  that 
the  words  used  are  only  words  of  licence*  That  mwf 
\^  ^  and  still  they  may  amount  to  a  d^ibise  bf  ihe 
land.  For  it  is  laid  down  in  Bacon  Abr.  \^\U  Ledses^  K.^ 
that  <^  whatever  wordi  are  sufficient  to  ex|)laiti  tho 
intention  of  the  parties  that  the  one  shall  divest  himself 
of  tlie  possession,  and  the  other  come  into  it^  for  siiok  a 
determined  time,  sach  words,  whether  they  rhn  ih  the 
form  of  a  licence,  covenant,  or  agreement)  wiU|  in  eon* 
struction  of  law,  amount  to  a  lease."  .  To  the  same  e& 
feet  are  the' coses  of  Trevor  v.  Roberts  (a),  2%rogmorUm 

(a)  Hard.  9S6. 

3  B  4  V.  Tmyt 
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t8id»  V.  TVacy  (a),  HavergU  v.  Hare{b\  Jepsm  v.  Jadk-' 
son{e)f  and  .fi^A/  ▼•  Proctor  {d),  where  Yates  3 »  ob- 
senredy  that  the  instrament^  even  as  a  licence  to  inhabit^ 
amounted  to  a  lease.  The  case  of  Chetham  v.  WUUam^ 
ton  {e)  is  very  distinguishable  from  the  present.  There 
it  was  held  to  amount  only  to  a  licence,  and  was  not 
considered  as  a  grant,  because  there  was  no  exclusive 
right  in  the  grantees  to  get  the  coals,  but  only  a  con- 
current one  with  the  grantor.  And  the  opinion  of 
Lamrence  J.  seems  there  to  have  turned  upon  two  points 
which  do  not  exist  here;  for  here  Carbfon  was  sdsed 
of  the  1^1  estate  and  no  livery  was  necessary,  it  being 
only  a  lease  for  years.  Tlien  if  this  amounts  to  a  leasee 
the  second  question  is,  whether  there  has  been  any  re- 
entry by  which  it  has  been  avoided.  Now  in  order  to 
.  constitute  a  re-entry,  the  party  must  enter  with  an  intoat 
td  put  an  end  to  the  lease.]  But  that  was  not  done  here; 
for  neither  the  transactions  with  Brcnmj  nor  the  agree- 
ment with  JBemv,  who  was  a  co-adventurer  widi  Haidey^ 
amount  to  it.  Suppose  Carlyon  had  brought  an  action 
for  a  breach  of  covenant,  these  transactions  could  not 
have  been  pleaded  in  bar  to  it.  But  the  strongest  fiu:t 
of  all  is,  that  in  the  last  set  there  is  a  recital  whidi 
shews  that  the  lease  to  Hanley  was  then  in  force;  for 
it  recites  that  that  set  was  granted  in  consideration  of  the 
surrender  of  the  lease  to  Hanleys  that  therefore  is  a  de* 
elaration  by  the  lessor  that  the  lease  was  then  in  force, 
and  that  his  previous  acts  were  not  done  with  the  intent 
of  putting  an  end  to  it.  As  to  the  thiixl  point,  that  the 
stamp  on  the  letters  of  administration  is  not  sufficient,  it 

(•)  Pftnwl.145.  (6)  9Byitir.  250/ 

(c)  2  X«.  194.  (rf)  4  Bwrr.  2209* 

(e);4j?Brf,469. 


Vfoon* 


IN  THE  Fimr'NiNTH'  YsAB  OF  GEORGE  III.  7S8 

is  enough  to  advert  to  55  G.  3.  c.  184.  ss.  45.  and  4%        1819. 
by  which  the  commissioners  of  stamps  are  authorised 
to  stamp  letters  of  administration  de  bonis  non*  and        agtdmM 
to  give  credit  for  the  duty, 

JVylde,  contra.  As  to  the  stamp,  it  is  to  be  observed, 
that  the  act  in  the  49th  section  seems  only  to  give  power 
to  stamp  the  letters  of  administration  de  bonis  non 
upon  credit^  where  the  original  letters  have  been  also 
stamped  upon  credit,  under  the  45th  section.  Hwe^ 
however,  the  duly  was  paid  on  the  original  letters  of 
administration.  .  (The  Court,  however,  intimating  their 
opinion^  that  the  case  fell  clearly  within  ^  the  operation 
of  the  49th  section,  which  applied  both  to  cases  where 
the  duly  had  been  paid  on  the  original  letters  of  admi« 
niBtration,  and  those  where  it  had  not  been  so  paid; 
he  gave  up  the  point).  As  to  the  second  pointy  even 
supposing  this  instrument  a  lease,  there  has  been  a 
sufficient  re-entry  under  the  proviso  for  that  purpose 
to  put  an  end  to  it  First,  it  is  tp  be  observed  that 
Carlyon  was  already  in  possession  of  the  lands  on  which- 
the  entry  was  to  be  made;  for  he  was  to  enter  on  the 
lands  described  in  the  set.  In  such  a  case  no  entry  is 
necessary.  Co.  Litt.  218.  a.  Diggers  caae,  5th  reso- 
lution, (a)  Shepherd^ s  Touchstone^  Condition^  c  6.  Bttim 
ler  and  Baker^s  case.  (J)  If,  therefore^  a  party  be  either 
entitled  to  the  legal  possession,  or  be  in  possession,  and 
the  condition  be  br6ken,  no  entry  is  necessary.  But  if 
a  re-entry  was  necessary,  there  has  been  a  sufficient 
re-entry  here.  For  in  the  case  last  cited,  it  is  expressly 
laid  down,  that  an  entry  may  be  made  by  acts  without 

(a)  I  Hep.  174,  (6)  3  Rep.  26. 

wordSf 
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1819.  Words.  In  Co;  Litt.  55.  b.  it  is  laid  dbwn,  that  theft 
■  iliay  be  an  implied  as  well   as   an  express  ouster. 

,^gtAL  Wherever  the  lessor  manifests  his  intention  t6  restune 
the  possession  by  any  act  which  is  Wholly  bconsisteilt 
with  the  title  of  the  lessee,  and  which,  unless  he  had 
at  the  time  a  right  of  re-entry,  would  make  hib  a 
trespasser,  the  law  says  that  the  act  shall  amount  to  A 
re-entry.  Co.  Litt.  245.  b.  Vinef'sAhr.  tiL  ^ntfy,  &.  I. 
3.  17*  Winniiigton^  case,  {a)  Now  Here  a  right  of 
re-entry  by  Carlyon  did  exist ;  and  these  acts^  unless  i^ 
ferred  to  that  right,  are  clearly  acts  ol^  trespass;  Ibir  he 
authorised  the  workings  by  B(yw€:  went  upon  the  land^ 
pointed  out  thie  boundaries,  wishing  them  at  the  sanie 
time  success;  and  in  fact  resumed  the  pbssessioh  bf  this 
lands.  He  participated  in  ihe  profits  witli  theni,  and 
Worked  himself,  in  conjunction  with  bihet  adventurbfti 
in  another  part  of  the  lands,  tthless,  Ihcrefore^  the 
presumption  be  made,  that  all  this  was  done  in  phf- 
suancc  of  his  right  of  re-entry,  he  has  been  a  trespasser 
in  almost  every  part  of  the  Ij^nds ;  and  the  authorities 
shew  that  such  presumption  ought  therefore  to  be 
made.  Then  can  the  mere  declaration  in  the  recital  of 
the  set  to  Ravoe  overcome  this?  Uildbubtedly  hot; 
and  besides,  it  beihg  clear  that  tiiafc  instrument  is 
vaguely  worded,  it  is  hot  imprbbabte  that  the  parties 
might  suppose  that  the  manual  delivery  of  the  set  of  1 806 
to  Carlyon  amounted  to  a  surrender.  Then  as  to  the 
first  point  made  by  the  plaintiff,  it  is  clear  that  this  ihstra- 
ment  does  not  amount  to  a  lease,  tt  is  conceded,  that 
the  question  is  not  to  be  determined  by  the  mere 
wording  bf  the  instrument;  biit  it  i^  observable,  fltst^ 

that 
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that  its  form  is  that  of  a  licence.  Then  there  is  no  eon^        16Ift 
sidemtiDn  itated  to  be  giinsa  for  it^  and  nothing  certain  _  . 

granted  by  it;  for,  at  the  time,  it  was  not  clear  that  any  mainti 
tfafaig  existed  which  could  be  granted.  It  is  a  licence  to 
seikrch,  reserring  tio  rent,  except  in  the  case  that  some- 
thing  was  found.  If,  therefore^  the  lessor  parted  with 
his  land  on  those  terms,  it  would  be  a  most  unprofit^- 
able  bargain*  Then  if  this  were  a  lease,  Hanliy  alone 
Would  take,  and  not  his  co-adventurers,  for  they  are  not 
parties  to  k.  But  if  a  licence,  they  would  take.  No 
case  can  be  cited  of  ejectment  lying  for  an  unopened 
mine;  for  how  can  the  sheriff  deliver  possession  of  it? 
And  as  thb  is  a  grant  of  precise  and  distinct  powers, 
no  other  powei's  can  be  given  by  inference.  Then  what 
are  given?  only  the  liberty  to  search  for  minerals, 
and  not  the  minerals  themselves.  In  the  granting 
part  of  the  deed  and  the  habendum,  there  is  no  doubt ; 
and  it  is  only  where  those  parts  of  the  deed  are  doubts 
ful,  th^t  they  can  be  enlarged  by  reference  to  the  oth^r 
parts  of  the  deed.  In  Nof^way  v.  JRoe  (a),  JLiord 
Eldotiy  speaking  of  this  individual  instrument,  says, 
that.it  is  nothing  like  a  demise  of  mines.  That  is, 
therefore,  an  authority  on  this  very  point  The  case  of 
Chetham  v.  Williamson  (i),  strongly  sliews  that  a  grant 
of  this  sort  is  not  exclusive  of  the  grantor.  And  th6 
words  "  full  right,"  on  which  stress  has  been  laid,  only 
mean  "  free  and  undisturbed,"  but  not  "  exclusive" 
right;  Lord  Mountjoy'^  case,  (c)  The  cases  of  the 
loiliowrie  of  salt,  prima  vestura,  &c.  are  all  either  cases 
of  grants  of  the  whole  profits  of  the  land,  or  tJie  whole 
profits  of  the  land  for  a  certain  time.     But  here  mere 

(a)  19  Ve$.jun.  15fi.  (*)  4  £«#/,  4€9l 

(c)  And,  307.     God.  6.  17. 

partial 
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181 9«  partial  profits  of  the  bad  are  granted,  for  this  is  not  a 
__'  grant  of  all  the  minerals,  but  of  the  smelting  minerals 

WMtf  only;  and  there  is  a  material  distinction  between 
partial  profits  and  those  which,  though  they  are  the 
partial  profits  for  the  whole  year,  are  nevertheless  the 
whole  profits  for  ^  time.  'This  instrument,  therefore^ 
does  not  amount  to  a  leasee  and  as  no  interest  in  the 
land  sufficient  to  maintain  ejectment  passed  under  it, 
the  defendant  is  entitled  to  the  judgment  of  the  Court 

Cur,  adv.  xndL 

Abbott  C.  J.  now   delivered  the  opinion  of  the 
Court. 

This  case,  which  came  before  the  Court  upon  a 
special  verdict,  was  lately  argued  at  Serjeant^  Inriy  be- 
fore my  Brothers  Bayley^  Holrot/dj  and  myself;  my 
Brother  Best  declining  to  attend,  by  reason  of  his 
having  been  formerly  engaged  as  counsel  in  the  cause. 
'  Upon  the  argument,  three  principal  questions  were 
made;  first,  as  to  the  sufficiency  of  the  stamp  upon  the 
letters  of  administration  under  which  the  lessor  of  the 
plamtifi* claimed;  secondly,  upon' the  legal  effect  and 
operation  of  the  indenture  of  the  first  of  Marchj  1806 ; 
viz.  whether  this  indenture  operated  as  a  demise  of  the 
metals  and  minerals,  so  as  to  vest  in  the  lessee  a  legal 
e^te  therein,  during  the  term,  upon  the  conditions  men- 
tioned  in  the  deed,  or  only  as  a  licence  to  work,  and  get 
the  metals  and  minerals  that  might  be  found  within  the 
limits  described ;  and,  supposing  the  indenture  to  oper- 
ate as  an  actual  demise  of  the  metals  and  minerals^ 
then,  thirdly,  whether  the  acts  done  by  the  grantor, 
and  under  his  authority,  amount  to,  and  are  to  be  con- 
sidered as  a  re-entry  under  the  proviso,  so  as  put  an 

end  to  the  term  of  years  created  by  the  deed. 

Upon 
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stamp,  our  opinion  was  given  at  the  time  of  the  argu- 
ment, and  it  is  not  necessary  to  say  more  on  that  sub-  9^^ 
ject.  Upon  the  second  question,  it  was  argued,  on  the 
part  of  the  lessor  of  the  plaintiff,  that  the  indenture  of 
the  first  of  March^  1806,  operated  as  an  actual  demise 
of  the  metals  and  minerals,  and  conveyed  the  legal 
estate  in  them  during  the  term,  as  a  chattel  reaL  This 
proposition  is  necessary  to  the  maintenance  of  the  pre- 
sent  action,  because  if  the  deed  operated  as  a  licence 
only,  then,  admitting  that  a  party  claiming  under  such 
a  deed,  and  who  should  have  actually  opened  and 
worked,  and  should  be  in  the  actual  possession  of  a 
mine,  might,  if  ousted  of  such  possession,  maintain  an 
ejectment,  yet  such  a  right,  supposing  its  existence, 
(and  upon  the  question  of  its  existence  it  is  not  neces- 
sary for  us  to  decide,)  would  not  sustain  the  present 
.  action,  inasmuch  as  the  defendant  was  not  shewn  to  be 
in  possession  of  any  mine  worked  under  the  deed  in 
question,  but  only  of  other  mines  and  parts  of  the 
metals  and  minerals  lying  at  a  distance  from  the  work- 
ings of  the  graptee ;  and  which  workings  had  even  been 
long  abandoned  by  him.  It  is  our  opinion,  that  this 
deed  operates  as  a  licence  only. 

The  doubt  has  arisen  from  the  inaccura(7  of  some  of 
its  expressions,  which,  seem  to  import  that  the  grantor  . 
supposed  himself  to  have  done  that  by  the  graolpg 
part  of  the  deed,  which  it  is  insisted  on  by  the  defend- 
ant, the  words  of  the  granting  part  do  not  warradt. 
But  this  instrument,  though  inaccurate,  is  a  regular 
formal  deed,  containing  all  the  formal  or  orderly  parts 
of  a  deed  of  conveyance^  enumerated  by  Lord  Cokif  (in 

Co.LUt. 
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Itflfti  Cb.  LiiL  6.  a.)  except  tl^e  clause  of  warranty;  y'u*  the 
parties  between  whoin  h  is  made  of  the  one  part  and  of 
the  other  part;  a  fiill  description  of  the  premises^ it 
piirports  to  grant)  with  the  exceptions  or  resen^adons 
thereoat;  the  habendum;  the  reddendam;  the  cove* 
nants  and  proviso  for  re-entry ;  the  incujos  rei  testi- 
liiomum»  and  the  witnesses.  One  of  the  proper  offices 
cf  the  premises  or  granting  part  of  a  deed,  as  is  there 
stated  by  Lord  Cokcj  is,  ^  to  comprehend  the  certauity 
of  the  tenements^  to  be  conveyed.  This  indentivre,  in 
its  granting  part,  does  not  purport  to  demise  the  land»  or 
the  metals  or  minerals  therein  comprised.  The  usual 
technical  words  pf  demising  stich  matters  are  weU 
known  and  usually  adopted  in  a  formal  deed,  where  the 
intent  is  to  demise  the  lancl>  or  metals  or  minerala ; 
but  the  purport  of  the  granting  part  of  this  indenture 
is  to  grant,  for  the  term  therein  mentioned,  a  liberty, 
licence,  power,  and  authority,  to  dig^  work,  mine:,  and 
search  for  metal?  and  minerals,  in  and  throughout  the 
lands  therein  described^  and  to  dispose  of  the  ore, 
metals,  and  minerals  only,  thai  should  mihiti  thai 
term  be  there  founds  to  the  use  of  the  grantee,  his 
partners,  &c ;  and  it  gives  also  further  powers  for  the 
more  efFectual  exercise  of  the  main  liberty  granted* 
Instead,  therefore,  of  parting  with,  or  granting,  or  de- 
mising all  the  several  ores,  metals,  or  minerals,  that 
were  then  existing  within  the  land,  its  words  fmport  a 
grant  tH  such  parts  thereof  oiily  as  should,  upon  the 
hctoce  and  power  given  to  search  and  get,  be  found 
within  the  described  limits,  which'  is  nothing  more  than 
the  grant  of  a  licence  to  search  and  get  (irrevocable,  in- 
.  deed,  on  account  of  its  carrying  an  interest,)  with  a 
grant  of  such  of  the  ore  only  as  should'bo  fbund  and  got, 

the 
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t)ie  grantor  parting  ^th  no  estate  or  interesi  in  the       lfi\9n 
rest     If  iK>«  the  grantee  hidd  no  estate  or  property  in 
the  land  itself^  or  any  particular  portion  thereof  or  in 
any  part  of  the  ore,  metals,  or  minerals,  ungot  therein; 
hat  he  had  a  right  of  property  only^  as  to  such  p^ri 
thereof  as  upon  the  liberties  granted  to  him  should  b^ 
dog  and  got.    Hiat  is  no  more  than  a  mere  right  to  » 
personal  chattel,  when  obtained  in  pursuance  of  iacaiw 
poreal  privileges  granted  for  the  purpose  of  obtaining  itf 
being  very  different  from  a  grant  or  demise  of  the  mines^ 
or  metak,  or  mineral  in  the  kmd;  and  is  such  a  rigbl 
only  as^  nnder  the  circumatanoes  stated  in  this  case^  is 
not  suflBaent  to  support  the  present  action  of  ejectmeBt 
lliis,  we  think,  is  the  effect  and  operation  of  the  dee4» 
GOBsidering  it  with  reference  to  its  granting  part  on^{ 
and  we  are  fortified  in  this  opinion  by  the  construction 
given  to  ^pmiiar  words  of  grant  in  L<»rd  i^Dun^qj^^cmt^ 
€hdk  18.,  1  And,  307.,  i^id  4  Led.  Ufl;  and  in  Cior 
iham  v.  WiMdamsfm^  4  JEasi,  469. ;  even  if  the  liberty 
granted  be  to  be  conwdered  a  liberty  to  get»  exeltisive  qf 
ihfi  fftamtort  and  a  fof^ipri^  if  it  be^  as  in  those  cais§s^  tp 
b^  considered  i^  not  eKcludve  s  that,  botjifever,  is  a  p«AOt 
which  it  is  unnecessary  for  us  now  to  decide-    It  was. 
eoB^tepded,  that  in  o^de^  to  make  a  demise,  ox  0^  pass 
Bttch  9fk  interest  i^n  ^  soil  a»  will  support  an  ejectipeci^ 
fsff^^d  words  of  demise  need  not  be  used;  and  that 
wyrds  impo^tinig  an  iijitent  in  the  grantor  to  4ix^^  \njBO^ 
s^lf  ol^  the  possessiion  for  a  time  and  vest  it  in  another, 
opierato  in  Uw  aa  a  leas^>  whatever  may  be  their  form.; 
1^  forther,  that  words  shewing  such  intent  appear  in 
different  parts  of  this  deed.     The  word»  alluded,  to  are  - 
siiph  f^  thei^  viz.  <^  the  land  hereby  granted,"   *^  tli^ 
ground  and  premises  biereby  granted,"  and  .*'  the  IwNd 
09  grand  hct^bgt  granted,''  which  occur  in  some  of 

the 
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1819.  the  clauses  and  covenants  of  the  deed ;  and  among 
others,  in  the  clause  of  re-entry,  upon  which  particular 
reliance  was  placed.  A  proviso  for  re-entry  is  in  itself 
not  less  applicable  to  a  licence  to  dig,  work,  mine,  and 
search  for  metals  and  minerals,  than  to  a  demise  of 
metals  an<I  minerals,  because,  under  such  a  licence^ 
works  may  be  efiected,  and  a  corporal  possession  had, 
which  it  may  be  competent  for  the  grantor  to  resume ; 
so  that  the  argument  rests  upon  the  particular  expres- 
sions used  in  the  deed,  and  not  upon  the  nature  or 
quality  of  the  clauses  or  provisions  in  which  they  are 
used.  These  expressions  may  probably  be  attributed 
to  want  of  care  and  caution  in  the  preparation  of  the 
deed ;  but  supposing  them  not  to  be  attributable  to  in- 
advertency, or  supi)osing  that  we  should  not  be  justi- 
fied in  so  attributing  thera^  still  they 'can,  in  our 
opinion,  have  no  further  effect,  than  to  shew^  that  the 
grantor  who  used  them  supposed  that  the  soil  or 
minerals,  and  not  a  mere  liberty  or  privil^^e,  passed  by 
his  deed ;  and  if  the  words  used  in  the  granting  part  of 
the  deed  were  of  doubtful  import,  and  would  bear  the 
construction  for  which  the  lessor  of  the  plaintiff  con- 
tends, such  doubtful  words  of  grant,  aided  by  the 
others,  shewing  the  intent,  might  be  sufficient  to  pass 
the  land  or  soil,  or  minerals  themselves,  and  to  sup- 
port an  action  of  ejectment.  But  whatever  doubts 
these  expressions  may  cast,  yet  we  ^iink  they  ax^e  not 
sufficient  to  vary  the  construction  that  must  be  given  to 
the  words  of  the  granting  part  of  this  deed,  as  those 
words  are,  in  themselves  alone,  plain  and  not  of  doubt- 
fid  import,  and  as  the  proper  office  of  that  part  of  the 
deed  is,  to  denote  what  the  premises  or  things  are 
that  are  granted,  and  is  the  place  where  the  intent  of 
^  grantori  and  what  he  has  actually  done  in  tiiat  re- 

tpec^ 
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spect,  is  more  particularly  to  be  looked  for,  recourse  18 19. 
must  be  had  to  the  proper  and  efficieht  part  of  the  ' 
deed^  to  see  whether  he  has  actually  granted  what  it  SS"**^ 
is  urged  his  expressions  denote  that  he  supposed  that 
he  had  granted :  for  the  question  properly  is  not  what 
he  supposed  he  had  done,  but  what  he  really  has 
done  by  his  grant.  For  these  incorrect  expressions, 
the  precise  import  of  which  he  might  not  accurately 
attend  to,  are  not  sufficient  to  constitute  a  grant,  or  to 
operate  so  as  to  extend  the  grant,  by  converting  the 
things  granted  from  incorporeal  to  corporeal,  and  from 
chattels  personal  when  gotten,  into  a  chattel  real,  pre- 
viously to  their  being  gotten,  which  must  be  the  case^ 
if  we  were  to  adopt  the  reasoning  on  behalf  of  the 
lessor  of  the  plaintiff,  as  to  the  effect  and  operation  of 
the  deed,  and  which  would  carry  the  rights  of  the 
grantee  much  further  than  the  grant  of  a  licence  or  au- 
thority extends. 

Upon  the  third  question  we  are  also  of  opinion  in 
favour  of  the  defendant,  and  think  the  acts  mentioned 
in  the  special  verdict  as  done  by  the  grantor,  and  under 
his  authority,  amount  to,  and  are  to  be  considered  as 
a  re-entry  under  the  proviso  so  as  to  put  an  end  to  the 
term  created  by  the  deed.  It  is  clear  that  the  grantor 
had,  under  the  proviso,  a  right  to  re-enter  by  reason 
of  the  grantee's  breach  of  covenant  in  not  effectually 
working  when  not  prevented  by  water  or  other  inevi- 
table impediment.  The  acts  done  either  by  the  grantor 
himself,  or  under  his  authority,  on  part  of  the  lands 
within  the  above  limits,  either  in  consequence  of  his 
negociation  and  agreement  with  Wi  Braom^  or  of  his 
agreement  with  Oliver  Woolcock  and  others,  or  of  his 
indenture  made  to  J.  JBowe,  amount  in  laW|  we  think, 
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.1819.       W^  r^-entry  apd  to  a  idetermination  of  the  above  grant 
— -        pf  the  Ut  March^  1806.     Those  acta,  if  doae  by  a 
ngfAui        stranger,  qx  other  person  having  no  right  or  authority 
^Q  eater>  wpuld  be  wrongful,  nnd  so  they  would  be  in 
the  pre&eqt  case  though  dQue  by  the  grantor,  or  under 
his  authority,  if  the  above  grant  can  be  considered  to 
have  operated  as  a  demise  either  of  tlie  soil  or  of  all 
tl)e  ore,  metals,  and  minerals  within  the  described  Umks, 
unless  those  gets  be  deemed  to  be  in  law  an  entry  by 
the  grantor^  and  a  remitter  of  him  to  hi»  former  estate 
by  a  determination  of  his  grant;   and  the  authoritieB 
shew  that  those  acta  must  be  deemed  to  be  in  law  audi 
Bgk  eutry  and  remitter.   In  Pkrwden,  92.,  it  appears  that 
iX  a  person  having  a  right  of  entry  has  done  any  act, 
so  that  the  disseisee  might  have  an  action  against  him 
if  he  was  a  stranger,  the  law  saith  that  rather  than  he 
shall  be  pnnisbed  it  shall  be  an  entry  and  remitter  to  him. 
So  in  Co.  LitL  55.  entry  into  land  without  the  consent 
of  the  lessee,  and  outtingdown  a  tree  where  thcttees  were 
not  excepted  out  of  the  demise,  are  considered  to  be  an 
implied  ouster,  and  a  determination  of  the  will,  for  that 
it  would  otherwise  be  a  wjcong  in  him ;   and  a  lessor's 
putting  in  his  beasts  to  use  the  common  iqspendant  is 
also  considered  as  a  determination  of  the  will.    And  in 
Co.  LiU^  245«  b.  the  mulier's  coming  upon  the  ground 
upon  his  own  head,  and  cutting  down  a  tree,  and  dig> 
ging  the  soil,  or  taking  any  profit,  are  stated  to  be  in- 
terruptions,   for  (the  book  says)   ^<  rather  than  the 
bastard  ^all  punish  him  in  an  action  of  trespass,  the 
act  shall  amount  in  law  to  an  entry.     So  it  is,  if  the 
mulier  put  any  of  his  beasts  into  the  ground,,  or  com^ 
mand  a  stranger  to  put  on  his  beasts^  these  do  amount 
in  law  to  an  entry.'^ 

It 
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I|  ^as  urged  ofi  the  part  of  thie  lesBor  of  t^e  {ilaintiff,  1819« 
t^t  tbe  words  of  the  deed  of  the  13th  January^  18U,  ^"^ 
by  whidik  that  deed  is  expressed  to  be  made  partly  in  ^|^ 
,  conjBiideratioii  of  the  surreader  of  the  grant  of  1806, 
together  with  tbe  fact  of  the  actual  receipt  of  the  deed 
of  that  date  by  Mr.  Carljpni  from  Mr.  Rmx>ef  into 
whose  bands  it  had  come,  shewed  that  none  of  the  acts 
dooe  by  the  grantor,  were  o^  were  intended  to  be  a 
x»>eatry  under  the  proviso  contained  in  th9  deed  of 
1806.  But  we  think  such  an  e&ct  Cannot  propetly  be 
given  to  those  circumstances,  and  that  they  ought  to 
be  considered  only  as  matters  of  caution,  intended  to 
pr^hide  the  %ue8tiott  which,  unfortunately,  has  sin^ 
been  raised.  I^  therefore,  the  grant  in  question  C9^ 
be  considered  to  have  been  a  demise,  of  the  land^  or  of 
all  the  ores^  metals,  and  minerals  within  the  limits  de- 
iBiibe^  yet  it  Wftp  determined  by  the  above  acU  done 
by  the  g^ranto^  or  under  his  authority,  amounting  vk 
h^or  to  a  re-entry ;  in  which  case  the  present  action  of 
qiectment  cannot  be  maintained.  For  these  reasons^ 
the  judgement  of  the  Court  must  be  for  the  defendant. 
Judgement  for^he  Defendant. 


Barclay  and  Otbera  agamst  Faber.  junefsth, 

rpHE  dtrendont  was  arrested  in  the  vacation  at  the  A  defendant, 
suit  of  Messrs.  Thuret  and  Co.  oJP  Parfs^  and  on  from  i^f  at 
the  first  day  of  thn  term  a  rule  nisi  was  obtained  a^^^o^n 

insufficient  afiU 
davit  to  bold  to  boil,  and  afterwards,  on  that  ground,  discharged  out  of  custody.  During 
IiIb-  Inpriiioiiinent,  mnother  creditor,  without  colhtsion  with  the  fonner,  lodged  s  detainer 
against  him :  Held  that  such  detainer  was  properly  lodged. 

aq*  for 
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i819.        ^^^  ^^  defendant  to  be  discharged  out  of  custody  on 
— -        filing  common  bail^  on  the  gromid  of  a  defect  in  the 
9g^o£^     affidavit  to  hold  to  bail.     That  rule  was  afterwards 
ff^        made  absolute.    On  the  second  day  of  term  the  plain- 
tiffi- lodged  a  detainer  against  him,  having  employed  the 
same  attorney  as  Messrs.  Thuret  and  Co.     A  rule  nisi 
was  obtained  to  discharge  the  defendant  out  of  custody 
as  to  this  suit  also.     On  shewing  cause  the  affidavits 
filed  against  the  rule  fiilly  negatived  all  collusion  be- 
tween the  plaintiffi  and  Thuret  and  Co. 

Qaselee  and  Wylde  shewed  cause.  All  collusion  is 
negatived^  and  the  defendant  being  in  custody  was  law- 
fully detained  by  the  plaintifis.  The  ground,  therefore, 
on  which  the  motion  was  made,  wholly  fails. 

Cunooodf  in  support  of  the  rule^  relied  on  S^pence  v. 
Siuart  (a),  as  precisely  in  point.  There^  as  in  the  pre- 
sent case,  it  was  ruled  that  the  original  arrest  being  bad, 
the  detainer,  which  was  founded  upon  it,  was  bad  also. 

Per  Curiam.  The  case  of  Spenee  v.  Stuart  was  de- 
termined on  a  difierent  ground.  There  the  party  ar- 
rested was  privileged  from  arrest  at  the  time;  and  it 
would  manifestly  be  a  violation  of  the  privilege  if  he 
were  not  placed  by  the  Court  in  the  same  situation  as 
if  no  such  arrest  had  been  made;  but  here  the  party, 
though  not  properly  arrested  at  first,  was  not  privil^ed 
firom  arrest  at  the  time^  and  that  makes  all  the  difier- 
«Dce  between  the  two  eases. 

Rule  diBcharged» 
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1819. 
Hewitt  one,  &c.  against  Bellott.  ^!^s^ 


ACTION  for  an  attorney's  bill  for  business  done  in  Moral 

chancery.     The  bill  had  been  referred  by  the  Vice  JSSnw^MlI" 

Chancellor,  to  one  of  the  masters  of  that  court  for  taxa-  ^i^^^"^ 

tion.  and  upon  the  taxation  more  than  one-sixth  part  tazition»  i^ 

^  defendantpra. 

was  taken  off.     The  defendant  then  presented  a  petition  aentedspetitioii 

to  the  VifSA 

to  the  Vice  Chancellor,  praying  that  he  might  be  al*  cfrflrfja'A-  to 

lowed  the  costs  of  taxation,  pursuant  to  2  G.  2.  c  23.  ^^IZaiSSm!^ 

8.  23.     The  defendant  not  having  paid  the  residue  of  5^^^^ 

the  bill,  the  plaintiff  pending  the  application  to  the  Vice  A«  attonie^ 

Chancellor,  commenced  an  action  for  the  residue  of  his  tiranr the 

bill;  and  a  rule  nisi  having  been  obtained  for  setting  hoii^ddtliit 

aside  the  writ  and  all  the  subsequent  proceedhigs  for  ^*|^^^ 

irregularity  with  costs,  it  appeared  from  the  affidavits  *•»«•«  0.8. 

in  answer,  that  the  plaintiffs'  agents  had  offered,  pre-  ,  baring  only 

viously  to  bringing  the  action,  either  to  deduct  the  costs  acfioa  bmg 

of  taxation  from  the  amount  claimed,  or  to  give  their  i^^t£ei«fa^ 
personal  undertaking  to  pay  those  costs. 


c&oe  md  tn« 


Scarlett  shewed  cause  against  the  rule^  and  con* 
tended  that  the  action  was  properly  brought,  inasmuch 
as  the  statute  only  prohibited  the  commencement  of  an 
action  pending  the  reference  and  taxation,  and  here  the 
taxation  was  at  an  end. 

Gumey  and  Cunvoodj  contra,  urged  that  pending  the 
application  to  the  Vice  Chancellor  for  the  co^ts  of  the 
taxation,  it  could  not  properly  be  said  to  be  terminated, 
and  therefore  no  action  could  be  brought 

,  » 

SC  S  Abbott 


t46 


CASES  iH  TRINITY  TERM 


Hxwirr 

againt$ 
BntAOTSn 


1819.  Abbott  C.  J. '  I  am  of  opinion,  on  looking  at  this 

act  of  parliament,  that  this  action  is  maintainable,  for 
the  Court  are  expressly  authorised  to  award  the  pay- 
ment to  the  attorney  of  the  residue  of  his  bill  after  tax- 
ation, and  then  to  award  the  costs  of  the  taxation  to  be 
paid  according  to  the  event  And  if  this  were  not  kai 
it  would  give  a  defendant  an  opportunity  of  delaying 
the  other  party  for  an  indefinite  time,  where  more  than 
one-sixth  part  of  an  attorney's  bill  has  been  taken  o£^ 
by  omitting  to  demand  the  costs  of  taxation  to  which 
he  is  entitled. 

Rule  discharged  with  costs. 


Webb  against  Flummeiu 

A  SSUMPSIT.  The  declaration  stated,  that  the 
.  plaintifi*  being  possessed  of  a  farm,  was  in  respect  of 
it  entttled  to  foldage ;  and  that  in  consideration  that  the 
plaintiff  would  relinquish  and  give  up  the  possession  of 
the  farm,  and  would  permit  him  to  have  the  benefit  of 
the  said  foldage,  the  defendant  undertook  to  make  aU 


Jhtwrdajft 
Jun9  19tb« 

Bytbeoustom 

of  UiQ  eountiy, 

tho  ottt*goiog 

tenant  was  ««• 

titled  to  an  al« 

lowanoafor 

foldagoirom  _  >,  .  . 

te^t!^hfre  the  farm,  and  would  permit  him  to  have  the  benefit  of 

a  lease,  bow- 
CTer,  specified 

certain  m-       due  and  customary  allowances,  as  between  in-coming 
made  by  the  in-  and  out-going  tenants,  for  and  in  respect  of  the  said 

coming  to  the  .. 

out-going  te-  foldage.    At  the  trial  |it  the  last  Sussex  assizes  before 

^uitdnlt^*  P^rk  J.,  the  only  qu^tion  was  as  to  the  foldage^  m  re- 

S^^^hich  ^P^^  °^  ^'"^'^  ^  certain  sum  was  claimed  by  the  plain- 

iSdHd^i^'  tiffi  who  was  the  out-going  tenant  of*  a  Southdown  farm, 

payment  for 

foldage:   Held 

that  the  teimi  of  the  lease  excluded  the  custom,  and  that  the  out-going  tenant  was  not  ea^ 

titled  to  any  allowance  in  respect  of  foldage. 

Where  the  lease  also  provided  that  the  tenant  should,  during  the  term,  fql^  bis  flock  <d 
sheep  which  he  should  kecp'on  the  demised  premises,  under  a  penalty  if  be  omitted  to  So 
so.  Held,  arguendo,  that  thji  amounted  to  a  covenant  to  keep  a  flock  of  dieep  upon  the 
liremiaes. 

fiom 
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from  the  defendant,  the  in-coming  tenenti  It  Was  ad«  1819. 
mitted,  that  by  the  custom  of  the  country  6uch  an 
allovtrance  was  usually  made ;  but  the  defendant  coil- 
tended,  that  under  the  special  provisions  of  the  plaintiff's 
lease,  the  custom  of  the  country  was  excludech  The 
following  were  the  clauses  relied  on :  <^  And  also  that 
the  said  Henry  Webb  shall  not,  during  the  term,  cany, 
or  caose  or  suficr  to  be  carried  from  off  the  premises, 
any  hay,  straw,  corn  in  the  straw,  haulm,  shea^  or 
fodder,  muck,  dung,  compost,  or  sullage,  that  shall 
grow,  arise,  or  be  made  In  or  upon  the  said  demised 
premises;  but  yearly  and  every  year,  in  a  good  hus- 
band-like manner,  fodder  out,  lay,  spread,  spend,  and 
use  the  same,  in  or  upon  some  proper  part  thereoi^ 
upon  pain  of  forfeiting  three  pounds  for  each  load  so 
carried  away  from  the  said  demised  premises ;  and  also 
shall  aiid  will,  at  all  times  during  the  said  term,  penn 
or  fold  his  flock  of  sheep,  which  he  shall  keep  upon 
the  said  demised  premises^  upon  such  parts  where  the 
same  have  been  usually  folded,  upon  the  penalty  of  three 
pounds  a  time  for  each  and  every  time  that  the  same 
shall  be  folded  off  from  the  demised  premises,  or  on  any 
other  part  thereof,  than  where  the  same  have  been  usually 
folded  as  aforesaid ;  and  also  shall  and  will,  in  the  last 
year  of  the  said  term,  at  the  usual  time  for  moving  the 
dung  out  of  the  closes,  carry  all  the  dung  and  manure 
arising  on  the  premises  in  the  preceding  year  to  such 
part  or  parts  of  the  said  flillowed  lands  or  grattens  as 
shall  be  appointed  by  the  lessor,  his  heirs  or  assigns  or 
the  next  succeeding  tenant  or  tenants,  and  there  cast 
the  same  into  a  mixen  or  mixens»  he  and  they  paying 
for  fallowing  such  land  and  carrying  out  the  dung,  but 
nothing  for  the  dung  itself,  and  also  grass  in  the 
3  C  4  ground. 
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ground,  and  for  thrashing  out  the  com,  as  is  customary 
between  a  tenant  coming  in  ahd  a  tenant  going  out  of 
a  farm."  The  learned  judge  directed  the  jury  to  find  a 
verdict  for  the  plaintifi,  with  liberty  to  move  to  enter  a 
verdict  for  the  defendant;  and  a  rule  nisi  having  been 
obtained  in  last  Easier  term, 

Marryat  and  Chiity  now  shewed  cause.  By  the  ge- 
neral custom  of  the  country,  the  plaintiff  was  entitled 
to  compensation  for  foldage^  and  there  is  nothing  in  the 
lease  to  controul  that  custom.  In  fFigglestoorth  v.  Dal^ 
lison  (a),  it  was  held,  that  a  custom  that  tenants  should 
have  the  way-going  crops  after  the  expiration  of  their 
terms  was  valid ;  and  it  was  there  expressly  argued, 
that  the  circumstance  of  the  lease  being  by  deed  ex- 
cluded the  custom,  inasmuch  as  the  parties  must  be 
supposed  to  have  described  all  the  circumstances  relative 
to  the  intended  term  in  the  written  finstrument.  In 
Doe  V.  Sfumden  (6),  where  there  was  a  written  agree- 
ment for  seven  years,  and  where  the  taking  was  from 
Old  Lady-dcttf^  it  was  said  that  the  custom  of  most 
countries  would  enable  the  lessee  to  enter  upon  the 
arable  land  at  Candlemas^  to  prepare  for  the  Lent  corn, 
without  any  special  words  for  that  purpose;  and  in  the 
late  case  of  Senior  v.  jinnitage  (c),  a  custom  for  the 
tenant  to  provide  work  and  labour,  tillage^  sowing,  and 
all  materials  for  the  saipe  in  his  way-going  year,  and 
for  the  landlord  to  make  him  a  reasonable  compen- 
sation for  the  same,  was  held  valid,  although  the  farm 
was  held  under  a  written  agreement ;  and  this  Court 
held,  that    unless   the    agreement    in  express  terms 

(a)  DougUu,  201.        (6)  JUae.  1225.        (c)  Holt's  JV.  P.  197. 

excluded 
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excluded  the  custom,  it  was  operative;    and   Lord        1819. 

Chief  Baron  Thomson  is  reported  to  have  said  at  the 

trial,  that  as   to  the-  special   agreement,  in  order  to' 

control  the  custom,  it  must  be  of  such  a  nature  that 

it  operated  upon,  and  prevented,  in  express  terms,  the 

custom  from  attaching.     Now  here  the  lease  does  not 

in  express  terms  exclude  the  custom.     It  is  true  that  it 

does  provide  for  compensation  in  certain  specified  cases, 

and  that  foldage  is  not  one  of  those,  but  non  constat 

that  the  tenant  would  necessarily  have  any  such  claim ; 

and  it  was  therefore  unnecessary  to  provide  for  it ;  for 

by  the  terms  of  the  lease  he  is  not  bound  to  keep  any 

sheep  at  all,  but  only  to  fold  such  as  he  shall  keep  upon 

the  demised  premises. 

Gumei/9  Doyley  Seijt.,  and  Courthopej  contra,  were 
stopped  by  the  Court. 

Abbott  C.  J.  There  is  no  doubt  that,  by  a  special 
covenant,  a  party  may  waive  the  benefit  of  the  custom 
of  the  country,  whether  general  or  particular ;  and  the 
only  question  is,  whether  the  plaintiff  in  this  case  has 
waived  the  benefit  of  being  paid  for  the  foldage  by 
the  covenants  in  this  lease.  Upon  considering  the 
whole  lease,  I  am  of  opinion  that  he  has  so  waived 
this  advantage,  for  which,  in  all  probability,  he*  must 
have  received  some  corresponding  benefit.  He  cove- 
nants that  he  will  at  all  times,  during  the  term,  fold 
his  flock  which  he  shall  keep  upon  the  demised  pre- 
mises, upon  such  parts  thereof  where  the  same  hav^ 
been  usually  folded,  upon  the  penalty  of  three  pounds 
a  time  for  every  time  the  same  shall  be  folded  off  from 
the  demised  premises,  or  on  any  other  part  thereof,  than 

whpre 
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PfcVMIIU* 


1810.  where  the  same  had  beea  usnally  folded*  It  is  ateid  that 
thifl  oofcnant  does  not  absolutely  bind  the  tenant  to 
keep  as  well  as  fold  his  flock.  I  think  that  it  does,  but 
that  does  not  form  the  ground  of  my  judgement  t  for  the 
lease  further  proceeds  to  bind  the  tenanti  in  the  last 
jear  of  his  termi  to  carry  all  the  munure  arising  on  the 
premises*  to  such  part  of  the  fallowed  lands  as  shall  be 
appointed  by  the  landlord  or  the  incoming  tenant ;  and 
then  there  follows  a  provision  as  to  the  payments  which 
are  to  be  made  by  the  in-coming  to  the  out-going  tenant 
Tiz.  <<  for  fiiUowing  the  land  and  carrying  out  the  dungi 
bat  nothing  for  the  dung  itself  {  and  also  grass  in  the 
ground)  atid  for  thrashing  out  the  corn,  as  is  customary 
between  a  tenant  coming  in  and  a  tenant  going  dat*" 
There  are^  therefore,  certain  payments  specified,  which 
the  in-coming  tenant  is  to  make^  but  no  payment  for 
fddage  is  men^oned.  It  must  therefore  be  considered 
as  wholly  excluded  by  the  lease.  Upon  the  whole,  I 
am  of  opinion,  that  by  the  express  terms  of  the  lease, 
which  specifies  certain  particular  payments  to  be  made 
on  quitting  the  premises,  the  custom  of  the  countxy,  as 
to  the  payment  for  foldegei  is  waived,  andf  therefore^ 
that  the  plaintiff  is  not  entitled  to  recover.  « 

Baylby  J.  I  am  of  opinion,  that  the  plaintiff  is 
not  entitled  to  recover  the  compensation  in  questuMu 
Where  there  is  a  written  agreement  between  the  parties, 
it  is  naturally  to  be  expected,  that  it  wiU  contain  ail 
the.  terms  of  their  bai^in;  but  if  it  is  entirely  silent 
as  to  the  terms  of  quitting,  it  nny  let  in  the  cnstom  of 
the  country  as  to  that  particular.  If,  however^  it  spe* 
cifies  any  of  those  tet^ms,  we  most  then  go  by  die  lease 


PfcvacKiib 
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alone.  The  custom  of  the  country  applies  to  those  cases  18 19. 
only  where  the  specific  terms  are  unknown ;  and  it  is  "^^ 
founded  upon  this  principle,  that  justice  requires  that  a 
party  should  quit  upon  the  same  terms  as  he  entered* 
If,  therefore,  the  party,  when  he  entered  upon  the 
farm,  paid  for  a  way-going  crop,  or  for  foldage,  ma-* 
nure,  fklloindng,  or  tillage,  then  if  the  lease  be  wholly 
silent  as  to  the  terms  upon  which  he  is  to  quit,  tlie 
custom  of  the  country  may  be  introduced,  and  he 
may  be  entitled  to  receive  for  a  way-going  crop,  fold* 
age,  &c.  Upon  this  ground,  Senior  v.  Armitage  waa 
determined,  for  the  lease  there  was  wholly  silent  as  to 
the  tetms  of  quitting,  and  the  claim  there  was  different 
from  the  present,  being  a  claim  for  labour  done  by  the 
out-going  tenant,  from  which  he  could  not  himself  de- 
rive any  benefit  Here,  too,  there  is  a  specific  contract 
to  fold  the  flock  upon  the  premises,  umder  a  penalty. 
My  judgement,  however,  is  founded  particularly  on  the 
last  stipulation  in  the  lease,  by  which  the  tenant  Is 
prohibited  from  carrying  off  the  manure,  and  by  which 
the  incoming  tenant  is  directed  to  make  certain  pay- 
ments to  him ;  and  if  a  lease  speaks  distinctly  of  the 
allowance  to  be  made  upon  quitting,  it  seems  to  rat 
to  exclude  all  others  which  are  not  named. 

HoLKOTO  J.  I  am  of  the  same  opinion.  It  seehis 
to  me,  that  the  covenant  in  the  lease,  that  the  tenant 
will  ibid  his  flock  which  he  shall  keep,  &c.,  is  binding 
on  him  to  keep  a  flock,  and  fold  it  on  the  usual  parts  of 
the  demised  premises.  For  although  the  words  of  a  co- 
.venant  are  to  be  construed  according  to  the  intent  of 
the  parties,  yet  they  are  to  be  taken  most  strongly 
against  the  party  who  stipulates.     To  this  covenant 

there 
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18]  9.         there  is  attached  a  penalty,  the  only  effect  of  which  is  to 
/        give  the  landlord  an  option,  either  to  bring  an  action 

ag€ttntt  for  damages  for  the  breach  of  the  covenant  to  fold,  or 
**  to  proceed  for  the  penalty.  But  even  supposing  that 
there  was  no  covenant  to  fold  in  this  lease,  still,  inasmuch 
as  it  provides  for  the  payments  which  the  in-coming 
tenant  is  to  make,  it  seems  to  me  that  its  language  is 
equivalent  to  this,  that  the  in-coming  tenant  shall  pay 
for  such  things  as  are  specified,  and  no  more.  For  the 
rule  expressio  unius  est  exclusio  alterius  applies.  Then 
as  the  parties  have  provided  for  all  die  payments  that 
were  to  be  made,  and  as  they  have  not  mentioned  fold- 
age,  it  follows  that  the  plaintiff  is  not  entitled  to  any 
compensation  for  it^  and  that  the  verdict  must  be  en- 
tered for  the  defendant. 

Best  J.  I  had  at  first  some  doubt  in  this  case^  but, 
on  looking  at  the  whole  deed,  I  think  it  was  intended 
by  the  parties,  that  it  should  contain  all  the  terms  of 
quitting,  and  that  the  custom  of  the  country  should  not 
prevail.  In  Wigglesnoorih  v.  DaUison^  there  were  no 
sufficient  circumstances  to  exclude  the  custom ;  and  un- 
less it  appears  that  there  is  nothing  to  exclude  it,  the 
agreement  must  regulate  the  rights  of  the  parties. 
Here  the  parties  have  made  some  stipulation  as  to 
the  terms  of  quitting,  and  if  they  had  intended  that 
this  or  any  other  payment  should  be  also  made,  they 
would  have  introduced  them  into  the  lease.  I  think, 
therefore,  that  the  verdict  should  be  entered  for  the 
defimdant. 

Postea  to  Defendant. 
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Smith  against  Chance.  saiurday, 

June  19tb. 

A  SSUMPSIT  for  hay  sold  and  delivered.      Plea,  A  tenant  wm 

•aJL  "  bound  either  to 

general  issue.     At  the  trial  at  the  last  Worcester-  consume  the 

shire  assizes  before  Richardson  J.  it  appeared  that  the  j^Led  premises, 

plaintiff  was  tenant  of  a  piece  of  pasture  land  near  JVor-  f^^^re. 

cester  called  the  Further  Hill,  which  he  occupied  from  moved  to  bring 

'  ^  two  loeds  of 

Candlemas,  1815,  to  Candlemas,  1817,  when  he  quitted  manure.    On 


quitting  |rwiMi»^ 

the  premises  in  consequence  of  a  notice  given  by  him-  non  of  the  pre- 

self.     One  of  the  terms  upon  which  he  held  the  ladd  ^iJ^Tof  a*ridkof 

was,  that  he  would  consume  the  hay  on  the  premises,  ^Mdingtoa 

or  for  every  load  of  hay  would  brinff  two  waggon-loads  p»«:i>«»"»^th- 

»  *  .    o  OD  out  mentiolunff 

of  Worcester  muck,  and  spread  the  same.     At  the  time  his  liability  to 

bring  manure. 

when  the  plaintiff  quitted  the  possession,  a  part  of  a  rick  The  in-coming 
of  hay  was  left  standing  on  the  premises.   This  hay  the  to  allow  the 
plaintiff  sold  to  the  defendant,  but  without  mentionmg  S^eaway  Ae 
the  agreement  respecting  the  muck.    The  succeeding  te-  ^^*^® 


naut,  PhillipSj  who  had  previously  given  permission  to  brought.  After 

an  interval  of  a 

the  plaintiff  to  carry  off  the  hay,  provided  he  would  month,  during 

fulfil  his  agreement  with  the  landlord  as  to  the  manure^  bay  had  been 

in  consequence  of  some  dispute  between  himself  and  the  dJ^J^t^e 

plaintiff  as  to  the  terms,  immediately  upon  the  defend-  ^!?^*2^||5^ 

ant's  sending  persons  to  truss  and  carry  away  the  hay,  be  removed; 

the  purchaser, 

forbade  their  proceeding  to  do  so,  and  threatened  to  however,  then 

!•  *  .  I*/*!  •1  1        refused  to  ac- 

bnng  an  action  against  them  if  they  carried  away  the  cept^orpay  for 
hay  before  the  plaintiff  had  brought  on  the  manure.  ^^OA^^^ 
In  consequence  of  this  the  defendant  desisted,  and  the  ^«  bringing  on 

*'  'the  manure  was 

not  a  condition 
precedent  to  the  carrying  off  the  hay,  as  between  the  landlord  and  tenant,  still, 
that  after  the  tenant  had  quitted  possession  of  the  premises,  the  succeeding  tenant  had  a 
light  to  refiise  to  permit  the  hay  to  be  removed  till  after  the  manure  was  brought  on,  and 
tluit  as  the  vendor  had  not  enabled  the  pnrchaaer  to  remove  the  hay  in  the  first  in- 
•tMce^  ha  WAS  not  entitled  to  recover  the  priceb 

iiay 
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181 9«        hay  remained  upon  the  land  till  about  a  month  after- 
■  wards,  when  an  arrangement  having  been  come  to  be- 

agumst  tween  the  plaintiff  and  Phillips^  the  latter  then  con- 
Chaxcx.  gentcd  to  the  hay  being  carried  off  the  premises.  In 
the  interval,  however,  the  hay  had  been  spoiled  by  ex- 
poaore  to  the  weather,  &c.  and  the  defiaidaot  d^ 
loused  either  to  take  or  to  pay  for  it.  The  learned 
Judg^  ihdiugbt  that,  inasmuch  as  the  bringing  on  the 
QUAure  was  Qot  a  condition  precedent  to  cariying  off 
the  hay*  the  defendant  was  entitled,  notwiUtstanding 
lliiei  refused  of  Phill^psi  to  have  taken  the  hay  after  ho 
bad  purchased  it,  and  that  he  might,  iCneces^gry,  have 
bro|igh(  trover  for  it;  and  that  he  could  not,  therefoic^ 
resist  the  demand  made  by  the  plaintiff  for  the  pay* 
ment  of  the  stipulated  price.  The  jury  accordingly 
found  a  verdict  for  the  plaintiff.  A  rule  nisi  having 
been  obtained  by  Bussell^  in  last  Easier  term^  for  setting 
aaide  thia  terdict, 

PuUer  shewed  cause.  The  bringing  on  the  manure 
lyas  no  condition  precedent  to  the  removal  of  the  hay 
l^  the  plaintiff  or  his  vendee ;  Phillips^  therefore^  waa 
wholly  unjustifiable  in  his  refusal,  and  the  defendant 
ought  not  to  have  acquiesced  in  it,  but  might  have 
maintained  trover.  At  all  events,  the  defendant  ought 
to  have  repudiated  the  contract  sooner^  and  not  have 
proceeded  to  cut  the  hay  into  trusses,  for  it  will  be 
hard  upon  the  plaintiff,  who  has  lost  his  hay  by  the  de- 
fendant's neglect,  if  he  cannot  now  recover  the  price* 

JeroU  and  Russell^  contra,  were  stopped  by  the  Court. 

Abbott  C.  J.  I  think  that  the  learned  Judge  waa 
QUstaJKea  m  the  viftw  which  he  took  of  this  case  ^  For 

lam 


Smitb 
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I  am  of  opinion  that  neither  Smith  nor  Ckance  could,  181&. 
without  Pkillip^s  permission,  have  removed  this  hay 
from  the  premises.  That  permission,  as  it  appears 
from  the  evidence,  was  given  sub  modo ;  for  Phillips 
only  consented  that  the  bay  should  be  taken  away,  piH>- 
vided  Smith  fulfilled  his  agrq^ment  with  the  landlord. 
The  learned  Judge  thought  that  by  that  agreement  the 
plaintiff  was  not  bound  to  bring  on  the  manurQ  UU  ^ 
after  the  hay  had  been  removed.  That  was  so  during 
the  possession  of  the  land  by  the  plaintifl^  but  after  the 
expiration  of  the  plaintiff's  tenancy  the  succeeding 
tenant  might  then  refuse  to  permit  the  plaintiff  to  carry 
away  the  hay  till  after  the  manure  was  brought  on.  I 
think,  therefore,  that  the  learned  Judge  was  wrong, 
and  that  a  satisfactory  defence  was  made  gut  in 
evidence. 

Batley  J.  The  circumstances  in  which  this  hay 
was  placed  ought  to  have  been  communicated  to  the 
defendant  at  the  time  of  the  sale.  He  would  naturally 
suppose  that  the  plaintiff  had  a  right  to  deliver  the  hay, 
whereas  the  contrary  turns  out  to  be  the  fact. 

HoLROvn  J.  I  am  of  the  same  opinion.  A  party 
cannot  maintain  an  action  for  the  price  of  goods  sold 
and  delivered  until  he  has  either  delivered  them  or 
done  something  equivalent  to  delivery;  as  for  instance,  if 
he  has  put  it  in  the  vendee's  power  to  take  away  the 
goods  himself.  But  here  the  defendant  was  prevented 
from  carrying  away  the  hay  by  Phillips^  on  who?e  pre- 
mises it  was  standing.  And  it  was  incumbent  on  the 
plaintiff  to  have  removed  that  obstacle  previously  to  the 
sale. 

BlMt  J.  concurred. 

Rule  absolute  for  n  new  trial. 
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^"^"lit  Walters  against  Mace. 

^^^'f^".  F>ECLARATION    stated  that  the  defendant  went 

stated  that  de-  JL/ 

iendantwent  before   Richard  Cavendish^  Baron    Waterpark  of 

before  one  H.  C«  »      •       •  o 

Baron  Wtuer-  Woterjork^  in  the  county  of  Cork^  one  of  the  justices,  &c. 

fiH^l  in  t^°'^  for  the  county  ofStafford^  and  falsely  and  maliciously,  and 

ST^rooftiT^  without  any  probable  cause,  charged  the  plaindff  with 

that  he  went  be-  felony,  and  obtained  a  warrant  to  search  his  house,  &c. 

fore  iiiC  Baron  ^^ 

Waterpark,  of  There  was  also  a  count  for  slander,  and  the  words  laid  in 

thecounty^ftc:  that  count  were  these,  ^^  this  is  my  [defendant's]  um- 

iSegationintfie  breUa,  and  he  [plaintiflF]  stole  it  from  my  [defendant's] 

!!te^S>n of  ^^^ ^^°^-"  P'^^ "°^  g""^y-  ^^  *® ^"^^ '^f^^^  ^^''- 

aname  of  dig-  y^^,^  Baron,  at  the  last  assizes  for  the  county  of  iS/fl^^rrf, 

lore  that  thu  it  appeared  in  evidence,  that  the  charge  was  made  be- 

Inacount  fore  Richard  Cavendish^  Baron  Waterpark^  of  Water- 


^  wordTwcre,  i^'*;  i»  ^^e  kingdom  of  Ireland^  a  justice  of  peace  for 
ui^iu!"he  the  county  of  S/fl^;YZ/  that  the  defendant  obtained  a 
stole  it  from  my   search  Warrant,  under  the  authority  of  which  he  went  to 

back-door."  ,     .  .  \ 

The  wprds  the  plaintiff's  house,  and,  upon  seeing  an  umbrella,  said 
J^tismyum-  it  was  his,  but  would  not  swear  to  it;  that  he  then 
Andit  appeared  t^tumed  home,  aud  there  said,  in  the  presence  of  a 

that  these  wOTds  constable,  «  It  is  my  umbrella,  and  he  stole  it  from  my 
were  not  spoken  ii  ^  j 

in  the  house       back-door."    JcTvis,  for  the  defendant,  objected,  that 

where  the  um- 
brella then  was:    the  two  first  counts  could  not  be  supported,  upon  the 

ev^ence  did       ground  of  the  variance  between  the  description  of  the 

d^uSjS!   title  of  Lord  Waietpark  in  the  declaration  and  proof, 

asmucb  m  the     gj^j  ^^  ^q  ^^  third  count,  that  it  was  not  supported  in 

words  laid  im-  ^  ^  '^■^ 

ported  to  be  point  of  proof,  the  words  being  "  It  is  my  umbrella," 
^rning  a  thing  and  the  words  laid  in  the  declaration  being,  <<  This  is  my 
Md^thewor^     Umbrella;"  which  purported  to  be  spoken  of  sometliing 

giyen  in  en- 

deace  were  actually  spoken  concerning  a  thing  not  present  at  the  time. 

praient 
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present    The  learned  judge  thought  both  these  ob-  1819. 

jections  fatal^  and  nonsuited  the  plaintiff.     A  rule  nisi  -^J~][ 

for  setting  aside  the  nonsuit  was  obtained  in  last  Easter  gainst 
term,  against  which  rule 

Jervis  and  PuUer  were  about  to  shew  cause,  but  the 
Court  called  upon 

fV.  j^.  TawUoTis  contra,  in  support  of  th6  rule.    The 
variance  here  is  immaterial,  because  the  averment  does 
uot  profess  to  set  out  the  title  of  Lord  Waterpark^  but  . 
only  his  name  and  the  place  of  his  residence,  which 
latter  may  be  rejected  as  surpfusagc.     The  averment 
itself  is  immaterial,  for  it  would  have  been  sufficient  to 
state  that  he  appeared  before  Lord  Waterparkj  one  of 
the  justices,  &a     In  Purcell  v.  M^Nqmara  (a)  it  was 
held  not  to  be  necessary  to  prove  the  exact  day  of  the 
plaintiff's  acquittal  in  the  declaration,   the  day  not  'i 
being  laid  as  part  of  the  description  of  the  record  of  , 
acquittal,    and    in    The  King  v.  Lookup^   there  cited^ 
where  an  indictment  for  perjury,  stated  the    bill   in 
.  Chancery,  to  have  been  directed  to  Robert  Lord  Hen-- 
letfy  &a,  and  it  was  directed  to  Sir  Robert  Henley, 
Knight,  it  was  held  sufficient.     {^Holroyd  J.    He  was 
both  Lord  Henley  at  the  time  of  the  indictment,  although 
only  Sir  Robert  Henley  at  the  time  when  the  bill  was 
filed.      It  was  .therefore  true  that  the  bill  had  been 
directed  to«  Robert  Lord   Henley,  though  by  another 
name.     That  is  the  way  in  which  I  have  always  under- 
stood the  case.]     As  to  the  second  point  there  is  no 
substantial  difference  between  *^  This  is  my  umbrella,^^ 
and  <*  It  is,  &c."  and  the  exact  words  need  not  be 
proved. 

(«)  9  Eatt,  157. 

Vol.  II.  S  D  Abbott 
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181  SI.  Abbott  C.  J.    I  think  the  nonsuit  was  right  Bpcm 

both  grounds.    The  allegation  in  the  declaration  must 

affiinu  be  understood,  as  containing  the  description  of  the 
name  of  dignity  of  Lord  fVaterpari,  before  whom  the 
part^  went,  and  if  so,  it  must  be  proved  as  laid.  For 
non  constat,  but  that  a  different  person  may  have  the 
title  mentioned  in  this  declaration.  Upon  the  second 
pointy  I  also  think  the  nonsuit  right.  It  certainly  is 
not  necesary  to  prove  the  exact  words  laid  in  the  de- 
claration ;  it  is  sufficient  to  prove  the  substance  of  them : 
here  the  words  laid  in  the  declaration  are^  ^  this  is  my 
umbrella/'  by  which  the  party  speaking  must  be  under- 
stood to  be  speaking  of  something  present.  The  word 
*<  if*  is  ambiguous^  and  imports  to  be  spoken  either  of  a 
thing  present  or  absent ;  and  if  it  had  been  shewn  that 
the  umbrella,  the  subject  of  the  conversation,  was  pre^ 
sent  at  the  time,  I  should  have  thought  that  the  nonsuit 
was  wrong,  but  it  was  in  evidence^  that  the  umbrella 
was  in  the  plaintiff's  house,  and  that  the  conversation 
was  in  the  defendant's ;  the  allegation,  therefore^  was  of 
something  absent.  This  is^  therefore,  a  variance :  the 
words  in  the  declaration  purporting  to  be  conceniing 
something  present^  and  the  words  proved  importing  to 
be  concerning  something  absent.  I  think  therefore  that 
the  nonsuit  was  right  on  both  grounds. 

HoLROYD  J.  I  am  also  of  opinion  that  this  nonsuit 
was  right.  The  plaintiff,  by  making  the  allegation  that  he 
i^peared  before  a  particular  person^  obliges  himself  to 
prove  that  he  appeared  before  the  person  described  in  the 
declaration.  The  allegation  is,  that  he  appeared  before 
Baron  Waierpark,  of  JVaterfork;  the  proof  is,  that  he  ap- 
peared before  Baron  Waierpark,  oi  Waterpark^  and  non 

oonstat 
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constat  but  that  these  may  be  two  distinct  names  of  1819. 
dignity.  It  evidently  refers  to  the  name  of  dignity,  and 
is  matter  of  description,  and,  therefore,  is  a  material  va«  agahut 
riance.  As  to  the  count  for  slander,  the  words  laid  in  that 
count  import  the  conversation  to  have  been  concern- 
ing a  thing  present,  the  words  in  proof  import  the 
conversation  to  have  been  concerning  a  thing  absent. 
The  words  proved  do  not,  therefore,  appear  to  be 
spoken  concerning  the  same  thing,  as  the  words 
stated  in  the  declaration;  and,  therefore,  as  to  that 
count  also,  I  am  of  opinion  that  the  nonsuit  was  right. 

Best  J.  I  am  of  the  same  opinion.  I  think  thut 
the  words  in  the  declaration  <*  of  fVaterfarIf*  are. part 
of  the  description  of  the  title,  and  not  merely  refer* 
able  to  the  place  of  residence  of  Lord  Waterparkj  and 
consequently  that  this  is  a  fatal  variance.  I  also  agree 
with  the  rest  of  the  Court,  as  to  the  objection  upon 
the  count  for  slander,  and  thmk  that  the  nonsnitwaa 
right  upon  both  grounds. 

Rule  discharged,  (a) 


SWANN,  Esq.  V.  SOWELL.  ^  ^j^^' 

A  CTION  against  the  defendant  as  maker  of  a  pro*   Amnninitoiia 

missory  note,  dated  more  than  six  years  ago.    Plea,  ri^^^mt!, 

first,  general  issue ;  seomdly,  statute  of  limitations.    At  ^[^^  ^ 

^  tadons;    But 

there  wu  no  plea  or  notice  of  set-off.  It  was  proved  that  on  the  plaintiff's  shewing  th« 
defendant  the  note  within  six  year^  the  htfter  said,  <*  You  owe  me  more  money:  I 
hATe;i  setoff  against  jt.'*  Held  b^  Bayley  and  Hohroyd  justices^  Best,  justioe,  distmm 
tknlet  that  that  was  not  a  sufficient  acknowledgment  irithin  siz  yean  to  Ukb  the  cue  cut 
ai  the  statute  of  linutetion& 

(a)  Boyley  J.  had  left  the  Court 

3  D  2  tbe 
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181 9«        the  trial  before  Best  J.  at  tlie  last  assizee  for  the  county  of 
■^  Cornwall^  the  plaintiff,  in  order  to  take  the  case  out  of  the 

ngaintt        Statute,  gave  in  evidence  that  within  six  years  the  plaintiff 

SoWXLL*  .11 

had  demanded  payment  of  a  note  of  hand  which  he  took 
from  his  pocket  and  shewed  the  defendant,  and  said, 
••  You  know  your  hand- writing;"  that  defendant  looked 
at  the  note^  and  said,  "  You  owe  me  a  great  deal  more 
money,  and  I  have  a  set-off  against  it."    Plaintiff  said, 
"  Furnish  me  with  your  account :  I  should  be  sorry  to 
swear  to  a  debt,  if  I  owed  you  any  thing.    If  you  do 
not  furnish  me  with  your  account,  I  shall  put  tliis  into 
the  hands  of  my  solictor ;"  that  defendant  then  said, 
"  You  may  do  as  you  please :  I  shall  defend  it*'   There 
was  contradictory  evidence  as  to  this  declaration,  and  the 
case  went  ultimately  to  the  jury  on  the  credit  of  the 
different  witnesses.     The  'jury  found  a  verdict  for  the 
plaintiff.    Adam  in  last  Easier  teim  obtained  a  rule 
nisi  for  setting  aside  this  verdict,  as  contrary  to  the 
learned  Judge's  opinion,  and  the  weight  of  the  evidence. 
On  shewing  cause  the  Court  suggested,  that  independ- 
ently of  that,  there  was  not  sufficient  evidence  to  take 
the  case  out  of  the  statute^  and  directed  that  point  also 
to  be  argued. 

Pell  Seijt,  and  Selwt/ti^  for  the  plaintiff,  argued,  that 
in  order  to  take  a  case  out  of  the  statute  of  limitations, 
it  was  not  necessary  that  there  should  be  w  express 
prpmise.  to  pay ;  it  was  sufficient  if  the  words  used  by 
the  debtor  amounted  to  an  acknowledgment  of  an 
existing  debt ;  for  then  the  law  would  raise  a  promise 
to  pay ;  and  they  insisted  that  the  answer  of  the  de- 
fendant to  the  application  of  the  plaintiff  clearly  im- 
ported such  an  acknowledgment* 

Batley 
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Batuet  J.  (a)  As  we  are  all  satisfied  that  there  must  1819. 
in  this  case  be  a  new  trial,  it  is  not  necessary  to  call 
upon  the  other  side.  I  am  of  opinion  that  this  declar- 
ation, even  if  implicit  credit  be  given  to  the  witness, 
Js  not  sufficient  to  take  the  case  out  of  the  statute  of 
limitations*  The  question  in  these  cases  always  is, 
whether  the  admission,  where  no  express  promise  to 
pay  is  made,  be  sufficient  for  the  law  to  raise  from  it 
an  implied  promise.  If  a  party  admits  the  debt,  and 
does  not  say  that  it  is  satisfied ;  or  refuses  to  pay  it;  al- 
leging at  the  time  an  insufficient  excuse  for  not  paying 
it,  the  law  will  in  these  cases  raise  an  implied  promise 
to  pay  the  debt  then  acknowledged  to  be  due.  But 
if  at  the  time  the  party  states  that  the  debt  is  dis- 
charged, that  surely  can  never  be  considered  as  an 
acknowledgment  of  a  subsisting  demand,  so  as  to  raise 
such  an  implied  promise.  Now  here  the  pafty  admits 
the  bill  to  be  in  his  hand-writing,  but  says  that  he  has 
a  set-off  to  more  than  the  amount.  The  forbearance 
on  each  side  may  have  been  mutual,  and  the  case  is 
exactly  within  the  intent  of  the  statute;  for  during  the 
six  years*  delay,  the  witnesses  capable  of  proving  the 
set-off  may  be  dead,  and  the  party  may  be  ast  inca- 
pable of  proving  it  as  in  the  case  where  payment  is 
alleged.  I  think,  therefore,  that  this  declaration  is  not 
an  acknowledgment  of  a  subsisting  demand^  and  con- 
sequently will  not  take  the  case  out  of  the  statute.  On 
the  other  ground,  also,  I  am  of  opinion,  from  the  learned 
Judge's  report,  that  this  is  a  verdict  clearly  against  tho 
weight  of  evidence,  and  that  there  ought  to  be  a  iu*\r 
trial  on  both  points. 

(a)  Abbott  C.  J.  WAS  absent 

S  D   3  HaLROTD 
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I819L  HoLROTO  J.    I  am  of  the  same  opinion  on  both 

points.  There  was  not  sufficient  evidence  to  raise  a 
new  promise^  or  rather  to  revive  the  original  promise 
to  pay;  for  the  party,  instead  of  admitting  a  subsisting 
demand,  insists  at  the  time  that  the  plaintiff  has  no 
demand  against  him.  The  reason  why  an  acknowledg- 
ment takes  a  case  out  of  the  statute  is,  that  it  thereby 
appears  that  the  demand  has  not  been  satisfied ;  and 
though  such  acknowledgment  be  accompanied  with  an 
actual  refusal  to  pay,  yet  if  it  be  admitted  that  the  debt 
is  unsatisfied  the  law  will,  notwithstanding,  revive  the 
original  promise  to  pay' the  debt.  But  it  would  defeat 
the  whole  ^tention  of  this  salutary  statute  if  we  were  to 
hold  this  acknowledgment  to  be  sufficient.  The  declar* 
ation  here  is  in  substance  this;  *^  Though  I  did  originally 
owe  this  money,  yet  the  debt  has  been  satisfied  by  a 
setpofiL"  If  that  takes  the  case  out  of-  the  statute^  a 
plaintiff  will  gain  a  great  advantage  in  such  a  case, 
by  waiting  till  the  witnesses  are  dead  who  can  prove 
the  set-off,  and  then  entrapping  a  defendant  into  such  a 
declaration  as  this.  How  can  it  be  contended  that  an 
assertion  by  a  defendant  that  he  has  a  good  defence  is  an 
acknowledgment  of  the  debt?  The  case  of  the  declar- 
ation irf*  a  party  on  being  arrested  that  he  had  had  the 
meat,  and  that  2SL  was  due,  but  that  six  years  had  ex- 
pired, is  quite  different.  There  he  admitted  the  debt  to 
be  unsatisfied  at  the  time,  and  on  that  ground  it  was  that 
the  decision  of  the  Court  was  founded.  On  the  other 
point  I  agree  that  there  should  be  a  new  trials  this 
verdict  being  clearly  against  the  weight  of  evidence. 

Best  J.  It  was  not  suggested  at  the  trial  that  the 
words  proved  to  have  been  used  by  the  defendant  ought 
aot  to  be  left  to  the  jury  for  them  to  say,  whether,  if 

6  true. 


SoWJKLfc^. 
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Ini^  they  amounted  to  an  acknowledgment  of  the  debt.  1819. 
If  B^ch  an  objection  had  then  been  made,  I  should  ^ave  — 
directed  the  jury  to  find  whether  the  defendant  had  a^ahui 
used  the  words  stated  by  the  witness,  and  if  they  fottnd 
that  he  had,  then  as  there  was  no  plea,  nor  notice  of 
set-off,  I  should  have  told  them  that  this  was  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute.  And 
I  am  now  of  opinion,  on  the  authority  of  the  cases  of 
Llcyd  ▼.  Mound  (a),  and  Bueker  ▼•  Hannay  (6),  that 
there  was  sufficient  evidence  in  this  case  to  be  left  to  the 
jury  to  consider  whether  it  amounted  to  an  acknowledge^ 
ment  of  the  debt  I  agree  with  my  brothers,4hat  effect 
is  to  be  given  to  the  whole  of  the  words  used,  so  far 
as  those  words  bear  on  the  issue  to  be  tried.  Ifth^ 
witness,  therefore,  had  said  ^at  the  defendant  had  ac^ 
knowledged  that  the  debt  once  existed,  but  added  that 
it  was  paidf  I  should  have  nonsuited  the  plaintiff; 
because  payment  destroys  the  original  debt,  aild  may 
be  ffY&i  in  evidence  under  the  general  issue;  but  a  set-* 
frfF  does  not  destroy  the  original  debt,  and  eannot  be 
given  in  evidence  without  a  plea,  or  a  notice  of  set-off 
Now  I  cannot  distinguirfi  between  matter  of  set-off, 
proved  by  dedaratioos  of  the  defendant,  made  at  the 
time  of  his  acknowledging  the  plaintiff's  desiandy  and 
the  same  matter  proved  by  any  other  witness.  It  seems 
to  me^  that  in  nather  case  it  is  evidence  under  the  ge- 
neral issue.  If  it  were,  the  plaintiff  should,  at  all  events, 
be  permitted  to  prove  that  what  the  defendant  said^  as 
to  the  set-o£^  wa^  not  true;  but  the  plaintiff  would 
not  come  prepared  with  evidaice  to  shew  the  &lsehood. 
In  fact,  the  falsehood  of  that,  part  of  the  declaration 


^)  2  7.  il.  760L  (b)  4  Satl.  SOS. 

3  D  4  has. 


764  CASES  iM  TRINITY  TERM  . 

1819.  Ixag  nothing  to  do  with  the  question  raised  by  the  pktfd^ 
^^^  ingSi  which  is  only  as  to  the  existence  of  the  debt. 
oifonst  Besides,  by  giving  effect  to  that  part  of  the  declaration, 
we  might  do  great  injustice  to  the  plaintiff;  for  if  the 
defendant  afterward  brought  an  action  for  his  demand 
against  the  plainti^  the  latter  could  not  say,  **  Yoa 
have  already  had  satisfaction  for  your  debt,  by  setting 
it  off  against  my  demand  in  another  cause/'  For  it 
would  appear  on  the  production  of  the  record  in  the 
previous  cause,  that  diere  was  no  plea  of  set-off,  and 
the  defendant  in  the  second  cause  could  not  shew  tliat 
there  was  any  notice  of  set-off;  although,  therefore,  the 
plaintiff  on  such  evidence  might  lose  his  demand  on  the 
defendant,  he  might  be  compelled  to  pay  the  defendant's 
demand  on  him.  I  however  fully  agree  with  my 
«  brothers  that  there  ought  to  be  a  new  trial.  I  was  of 
opinion,  at  the  time,  that  the  weight  of  evidence  as  to 
the  fact  of  this  declaration  ever  having  been  made  was 
clearly  with  the  defendant,  and  I  intimated  that  as  my 
opinion  to  the  jury.  They,  howeyer,  found  a  verdict 
the  other  way;  and  I,  therefore,  think  that  tlie justice  of 
this  case  requires  that  these  facts  should  be  again  sub- 
mitted to  the  consideration  of  another  jury,  and  tha 
this  rule  should  be  made  absolute. 

Rule  absolute  for  a  new  trial. 


riderAtion  of 
certain  fanacm 
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1819. 

Swallow  against  BEAVMOiiT.  wednsmu^, 

JyneSBd. 

(^OVENANT.    the  declaration  stated  that  by  a  cer-  i„.„  ^^„  ^ 
tain  indenture  made  between  the  defendant  and  the  ?^f°^>  ^^ 
plaintiff^  it  was  witnessed  amongst  other  things,  that  >tated«  thatbf 
as  uoell  for  and  in  consideration  of  the  sum  of  money   denture  it  was 
which  the  plaintiff  had  already  expended  in  the  erect-  m  weU  in 
ing  and  building  three  blast-furnaces,  a  steam«engine, 
and  other  buildings  requisite  or  necessary  for  the. pur-   ^^^^^^ 
pose  of  smelting  iron-ore  into  pig-iron,  or  other  cast-    ^*  ^*  ^-  ^^ 

iT   1  demise,  &e. 

ings,   on  part  of   the  'close  called  Dove-coat  Closer  The  defendant 
thereinafter  described,  he  the  defendant  did  demise^  /aaum.  "^^ 
&c   Plea,  non  est  factum.      At  the  trial  at  the  last  §^'^"5^ 
YorA  assizes,  before  Richards  C.  B.  the  consideration  ^*°^2if,,'£; 
stated  in  the  deed  produced  was  as  follows :  '*  That  as  thatas  weU  in 

conrideration  of 

well  for  and  in  consideration  of  the  sum  of  money  which  the  erwrtion  of 

the  said  B.  S.  hath  already  expended,  in  the  erecting  a^aU^^tuM- 

and  building  three  blast-furnaces,  a  steam-^engine,  and  SJ[c^^|kw. 

other  buildings  requisite  or  necessary  for  the  purpose  V^%^^^ 

JL«  JtC«  JS*  QM 

of  melting"  iron-ore  into  pig-iron,  or  other  castings,  on   demiae,  ic 

Held  jhat  th^^ 

part  of  the  close  called  Daoc'^oat  Close,  hereinafter  d^  was  a  fatal  ^ 
scribed;  as  also  in  the  erecting  andbuUding  ten  dwellings  TananoQ. 
houses  fir  workmen  in  the  saii  doscf  and  also  for  and  in 
consideration  of  the  yearly  rents  and  reservations^  cove^ 
nantSs  and  agreements  thereinafter  reserved  and  contained, 
on  the  part  and  behalf  qf  the  said  B.  S.,  his  executors,  ad^ 
ministratorSf  and  assigns,  to  be  paid,  kept,  done,  observed, 
performed,  andfdfilled,  he  the  said  T.B.B.  did  demise, 
&c.  The  learned  Judge  being  of  opinion  that  this  >ya$ 
a  fatal  variance,  the  plaintiff  was  nonsuited.  Little- 
dale  in  last  Easter  term  obtained  a  rule  nisi  for  setting 

aside 
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1819.  aside  this  nonsuit,  on  the  ground  that  as  the  consider* 
ation  was  wholly  immaterial,  a  variance  in  setting  it 
out  was  not  of  importance.    And  now 


Swallow 
agaSmm 
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Scarlett^  TUndaly  and  Qregson^  who  were  to  have 
shewed  cause,  after  observing  that  the  question  arose 
on  the  plea  of  non  est  factum,  were  stopped  bj  the 
Court,  who  called  upon 

LUOedale^  WUUams^  and  F.  Pdloci,  to  support  their 
rule.    In  declaring  on  parol  contracts  it  is  necessary  to 
set  out  the  whole  consideration,  inasmuch  as  the  pro- 
mis^  by  itself  forms  no  suflSdent  ground  for  maintain- 
ing the  action.    There  the  entire  consideration  for  tko 
act,  and  the  entire  act  to  be  done,  in  virtue  of  such 
oonsideratioB,  mustbesetout.   Clarke  y^  Gray,  {a)  Bipt 
in  contracts  under  seal  that  is  not  necessary*    In  an 
action  on  a  leasee  the  declaration  needs  aolj  state  so 
much  of  the  covenants  as  is  applicable  to  the  case. 
Here  it  was  wholly  unnecessary  to  have  set  out  any 
consideration.    And  if  it  had  been  set  out,  no  evidence 
oould  have  been  given  i^n  it.    If  so^  it  is  entirely 
surplusage^  and  a  variance  in  settixig  it  out  will  be 
immaterial.      Besides    here    the   declaratiim    states 
that   *'  as  ledl  Jar  the    considerations    mentioned, 
T.  B.  B.  did  demise."      Now  that  obviously  implies 
that  the  deed  contained  other  considerations  besides 
those  mentioned  in  the  declaration.      In  Bristcmy. 
Wright  {b\  and  Savage  v.  Smith  {e)j  the  variance  was 
in  a  part  important  to  the  subject  matter  of  the  acticxi, 
which  distinguishes  those  cases  from  the  present.    The 

(«)  6  Bad,  S64.         {h)  J>ougUu,  667.  (c)  S  Micbt,  IIOI. 
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cases  qS Hoary.  MiU{a\  and  Hamborcfugh  v.  Wtlki€{b\  1^19. 

are  governed  by  the  same  principle.   Here  the  contract  — — 

between  the    parties  is  presented   accurately  on   the  agabut 

record)  and  the  variance  is  in  a  part  wholly  immaterial.  «Ai«a»x. 
I'hey  also  cited  Pitt  v.  Green,  (c) 

Abbott  C.  J.  I  am  of  opinion  that  the  nonsuit  was 
right.  The  declaration  in  this  case  professes  to  set  out 
a  deed  containing  a  certain  consideration,  and  it  there- 
fore becomes  necessary,  on  the  plea  of  non  est  factum, 
to  produce  a  deed  corresponding  with  the  statement  in 
the  declaration.  Now  that  has  not  been  done;  for  the 
consideration  stated  in  the  deed  set  out  in  the  declar- 
ation is  different  from  that  of  the  deed  produced  in 
evidence;  and  the  variance  is  therefore  fatal.  The 
consideration,  in  fact,  amounts  to  a  description  of  the 
deed,  and  it  is  therefore  necessary  that  if  it  be  set  out 
at  all,  it  should  be  set  out  correctly.  One  of  the  great 
evils  of  setting  out  too  much,  is  that  it  can  do  no  goody 
and  oflen  does  much  harm.  Here  the  party  might 
have  stated,  that  for  certain  considerations  contained  in 
the  deed  7. 22.  J5.  did  demise,  &c.  But  he  has  chosen 
to  set  out  the  considerations,  and  has  not  set  them  out 
correctly*     The  rule  must  therefore  be  discharged. 

Rule  dischai^ed* 

(a)  4M.i&  470.  {b)  4  M.^;  &  474.  (c)  9  Eatt,  188^ 
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Saiurda^^  BrOWK  Og'Of H^f  JeNNINOS. 
JaiiM26th. 

BttlhaTiiig  A   RULE  nisi  was  obtained  for  setting  aside  the 

jutdiMlibede.  proceedings  on  the  bail-bond  for  irregularity,  on 

fendim  ^^n^  ^®  gTound,  thot  the  defendant  was  rendered  before 

for  Mtdng  nida  the  assiimment  of  the  bail-bond.     The  &cts  appeared 

of fucb  ImuI  to  be  these :  The  defendant  was  arrested  on  a  qpecial 

The  rule  niii  capias,  returnable  on  the  25th  o(  April,  on  the  3d  of  May 

%!^  mad»  q^ecial  bail  was  put  in  with  the  filacer,  and  on  the  fourth 

^0sm!mt^ti^  an  exception  entered;  on  the  fifth,  notice  of  adding 

Sl?'*'*'"'H3d  ^^^  justifying  bail  was  given  for  Friday  the  7th,  when 

that  such  as-  they  justified.    On  the  10th  a  rule  nisi  was  obtained  for 

TCguitf,  the  setting  aside  the  allowance  of  bail^  on  the  ground  that 


fucfa  dicum-  one  of  the  bail  had  perjured  himself,  as  tq  the  amount 
^j^^  of  his  property.  On  the  13th,  cause  was  shewn  against 
this  rule^  when  the  Court  ordered,  that  the  case 
should  stand  over  to  the  2l6t,  that  the  bail  might  be 
ligain  examined  as  to  their  sufficiency;  they  not  appear* 
ing  for  that  purpose,  the  rule  was  made  absolute  on  the 
2 1  St;  on  the  same  day  the  defendant  rendered  himself 
before  the  sitting*  of  the  Court,  and  the  plaintiff  had 
notice  of  that  render  by  12  o'clock  at  noon.  The  bail- 
bond  was  assigned  on  the  22d. 

* 

£•  Lawes  now  shewed  cause,  and^  contended  that  this 
case  must  be  governed  by  Jackson  ▼.  Morriss  (a).  Here 
the  time  for  rendering  expired  on  the  dth,  and  unless 
the  principal  be  rendered,  or  the  bail  above  justified  in 
due  time,  the  bail-bond  will  be  forfeited  and  an  assign- 
ment of  it  may  be  taken  at  any  time  afterwards.     He 

(o)  Black.  1179. 

also 
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also  cited  Mgfsey  v.  Camell  (a),  and  Rfx  v.  Sheriff  of 
Middl€sex,{b)  Besides  here  the  reader  was  wholly  in- 
valid in  consequence  of  the  gross  misconduct  of  the  bail. 

Marryati  contra,  contended}  that  this  case  was  go- 
verned by  the  same  principle  as  those  of  attachments 
against  the  sheriff,  which  can  not  be  moved  for  after 
a  render.  Here,  if  the  bail  above,  had  been  rejected 
on  the  7th  the  defendant  might  have  been  rendered 
on  the  8th ;  and  #he  party  ought  not  merely  to  be 
placed  in  a  worse  situation,  than  if  that  had  been  the 
case.  No  instance  can  be  found  where  an  assignment 
of  the  bail-bond,  has  been  taken  either  after  a  render 
or  after  a  justification  of  the  bail  above. 

Abbott  C.  J.  In  this  case  there  Was  a  justification 
and  a  rule  for  the  allowance  of  bail ;  a  rule  for  setting 
aside  that  allowance  is  then  obtained,  and  pending^ 
which  the  render  takes  place.  The  rule  for  setting 
aside  the  allowance  being  made  absolute,  the  plaintiff 
afterwards  takes  an  assignment  of  the  bail-bond.  It 
is  not  necessary  for  us  to  decide  generally  whether 
such  an  assignment  can  be  taken  after  a  render  or 
justification  of  bail  above,  subsequent  to  the  time  al- 
lowed for  such  render  or  justification,  because  I  am 
of  opinion,  that  under  the  special  circumstances  of 
this  case,  the  render  was  not  sufficient.  If  that  were 
not  so,  the  defendant  would  derive  an  advantage  from 
his  own  misconduct  having  improperly  put  in  bail 
abovew  I  therefore  think  that  the  assignment  of  the 
bail-bond  ought  to  stand,  and  that  this  rule  should  be 
discharged  with  costs. 


(o)  5  r.  Jl.  S94.  {h)  7  T.  R.  527. 

Bayley 
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Bayley  J.  If  the  bail  to  the  sheriff  had  excal- 
pated  themselves  from  any  participation  in  the  fraud, 
it  might  make  a  difference. 

HoLROYD  and  Best  Js.  concurred. 

Rule  discharged  with  costs. 


J^l^l^^^  Stewart  against  Bracebrid^e. 

fa^]^d^  TPHE  defendant  was  arrested  for  30001  in  Michaelmas 

^.S^^^i^  term,  1817,   and  paid  die  sum  of  3030?.,  under 

Conn  b7  the  the  Statute  43  Geo.  3.  c.  46.,  to  the  sheriff  of  Middlesex^ 

iiminSt  under 

43  (Z.  3.  c  46.  in  lieu  of  giving  a  bail-bond,   and  the  sheriff  paid 


8. 


into  Court  3028/.,  having  retained,  by  defendant sper^- 
mission^  2l.  for  extra  trouble.  The  debt  and  costs 
having  been  settled  at  3000/.,  the  defendant  claimed 
back  firom  the  plaintiff's  attorney,  to  whom  the  whole 
sum  of  3028/.  had  been  paid  (a),  the  balance,  being  282^, 
but  the  plaintiff's  attorney  refused  to  pay  it  over,  claim- 
ing to  hold  it  on  behalf  of  the  chief  clerk  of  the  Court, 
as  for  his  claim  of  poundage  of  one  per  cent,  on  all 
monies  paid  into  Court. 

Scarlett  obtained  a  rule  msi,  calling  on  the  plaintiff's 
attomqrto  pay  over  the  balance;  and  notice  having 
been  given  to  the  officer  of  the  Court  also^ 

GimpSftf  appeared  for  plaintiff's  attorney,  and  said  he 
consented  to  any  rule  which  the  Court  should  jhto-  • 
nounce. 

(a)  lliis  cue  came  before  the  Court  in  1818  on  tbe  motkm  of  Cmit^ 
belli  but  by  oonient  the  money  was  then  paid  over  to  the  pUdirtiff's  at- 
loniey,  lutject  to  the  daim  of  the  chief  cleric 

Gatde€f 
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Gaseke,  for  the  officer  of  the  Court,  contended  that         I^^^* 
by  the  rule  6  Jac.  1.,    A.  D.  1607,  th«  fee  was  cje-       &IiiII, 
maodable.   By  that  rule  205.  per  cent,  was  ordered  to  be    „  airavue 
paid,  as  a  fee  to  the  chief  clerk,  by  every  party  paying 
money  into  Court.    Now  the  43  6.  3.  c.  46.  s.  2.,  under 
which  this  money  was  paid  into  Court,  does  ,not  break 
in  upon  this  rule,  which  was  made  in  consideration  of 
the  responsibility  imposed  on  the  officer  who  has  the 
charge  of  the  money.     And  though  the  statute  has  cer- 
tainly omitted  to  direct  expressly,  that  this  deduction 
should  be  allowed,  still  when  it  directs  that  the  money 
should  be  paid  into  aCourt,  where  certain  fees  are  nsualfy 
demanded,  it  impliedly  makes  it  liable  to  those  reason* 
able  deductions* 

Scarkitf  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Abbott  C.  J.  This,  does  not  fall  williin  the  rule  of 
Court,  5  Jbc.  1.,  referred  to.  For  that  rule  only  applies 
to  cases  where  a  party,  at  his  cnm  request^  pays  the  money 
inito  Court.  Here^  however, -that  is  not  the  case^  for  it 
is  paid  in  luxfer  the  provisiena  of  an  act  of  parliament, 
not  by  the  party  to  the  suit,  but  by  the  sheriff  Now^ 
in  the  statute  itself,  I  can  find  nothing  which  autbarisea 
such  a  deduction.  The  contrary  appears  to  me  to  be  the 
case.  For  the  second  section  of  the  43  G.  3.  c.46.  directs 
the  sherilFV^pay  into  Court  the  sum  of  money  so  deposited^ 
and  in  another  part  the  act  speaks  of  the  said  sum  of 
money  so  deposited  as  q/bresaid.  The  act,  therefore,  seems 
to  me  to  refer  to  the  whole  sum  paid  to  the  sheriff  and 
to  makcL  no  provision  for  the  payment  of  any  fee  or  de- 
duotion  thereout.    Thea  if  this  fee  does  not  fidl  withm 

tb 
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1819*        die  rule  of  Court,  and  the  I^lnlature  buve  not   hx^ 

pressly  mnde  any  provision  for  its  payment,  it  cannott 

agaimi        88  it  seems  to  me,  be  allowed  by  the  Court.     The  rule 
must,  therefore,  be  made  absolute. 

Baylet  J.     The  impression  on  my  mind  when  this 
case  was   formerly  before  the   Court,   was   that  the 
oiScer  was  fairly  entitled  to  some  remuneration  for 
his    responsibility,    in    having    the   charge    of    this 
money,   and  thai    the  amount  given   by  the  rule  of 
5  tfac.  1.  was  reasonable.      But  on  examining  this  act 
of  parliament,  I  am  of  opinion,  that  this  fee  cannot 
be.  allowed.      The  act  says,  that  the  money  so  dtposUed 
shall  be  paid  out.     Now,  if  any  deductions  be  made, 
it  no  longer  remains  the  money  so  deposited.     The 
true  construction  of  the  act,  therefore^  is,  that  all  the 
money  paid  into  Court  shall  be  p^d  out. 

.  HoLROTD  J.  I  am  of  the  same  opinion.  The 
rule  of  Court  only  extends  to  payments  of  money 
into  Court,  at  the  request  of  a  party  to  the  suit  Now 
that  is  not  the  case  here.  And  it  does  not  fiiJl  within 
the  statute^  for  the  second  section  contains  no  express 
allowance  of  any  such  fees  or  deductions.  Where  an  act 
of  parliament  casts  a  duty  on  the  sherifi^  and  does  not 
expressly  give  him  a  compensation  for  it,  this  Court 
have  decided,  that  he  is  entitled  to  none.  And  it  seems 
to  me,  that  the  officer  of  the  Court  is  in  a  similar  situ- 
ation..  I  think,  therefore^  that  this  fee  ought  not  to 
be  allowed. 

Best  J.    This  fee  is  neither  within  the  rule  of  Court, 
nor  is  it  expressly  given  by  the  statute.    By  tlie  rule^ 

where 


BKAcnaiDcii. 


^  iM  THE  Fifty-ninth  Year  op  GEORGE  III.  778 

where  money  is  voluntarily  paid  in  by  the  suitors  of  1819« 
the  Court  for  their  own  convenience,  a  fee  is  demand*  — 
able.  And  that  seems  to  be  a  reasonable  thing.  But  agfunM. 
here  the  money  is  not  paid  in  voluntarily^  nor  by  the 
party,  but  under  the  directions  of  an  act  of  parlia- 
ment, and  by  the  sherijOT.  If  the  legislature  create  a 
duty,  for  which  they  give  no  remuneration,  this  Court 
cannot  interfere  ibr  that  purpose.  We  cannot  create  a 
new.  fee  where  none  has  been  given  by  the  legislature. 
This  rule  must,  therefore,  be  absolute. 

Rule  absolute. 


Doe  on  the  Demise  of  Henry  Reynell  against  V'^'^Sl 
Elias  Tuckett  and  John  RENDiWLL. 

JilNGHAM  had  obtained  a  rule  nisi  to  amend  the  Where*  long 
JJ  penodhad 

declaration   in  ejectment  by  enlarging  the  term  elHMedi' 


which  had  expired,  in  order  that  the  plaintiff  might  dgnedTsiid 
sue  out  a  scire  facias  to  revive  the  judgment  and  take  beM^ter- 
out  a  writ  of  possession.     By  the  affidavits  it  appeared  5£^?^ 


that  the  action  was  commenced  in  1798,  and  that  the  ^' 

tlie  Court  will 

plaintiff  obtained  a  verdict  for  one-sixth  part  of  the  nocpcmiift 

the  tenn  in  tin 
premises  at  the  Spring  Assizes  17^9,  and  judgment   dedantionof 

was  entered  up  on  the  23d  of  My  1799,  but  no  writ  SS^SfoJ*** 

of  possession  was  ever  issued.     In  1799  Elias  Tucketl^  ^^JSSrf 

the  defendant,  died,  and  in  1 80 i*a  fresh  ejectment  was  «Mn««^**  .  , 

tCtttJBOaM%  III 

brought  against  Philip  Debell  Tuckett^  nephew  and  order  to  revifv 
heir  o{  Elias  Tuckett;  for  the  remaining  five-sixths,  on  vJu^^ 
which  occasion  the  plaintiff  was  nonsuited.    In  1809  \^^ 
a  third  ejectment  was  brought  against  the  same  party 
for  the  whole,  and  the  def<^ndant  then  obtained  a  ve^- 
Vol.  II.  » E  diet. 


TUCJOBTT. 


774  CASES  IN  TRINITY  TEkSi 

« 

18  p.  dipt*  It  appeared  also  that  since  that  period  Philip 
■  1  .'  Debell  Tucicett  was  dead,  leaving  the  present  possessor, 
^gaina  his  son,  who  was  still  a  minor.  John  Rendatt^  the 
other  defendant  in  the  original  suit,  who  was  the  tenant 
of  the  premises^  was  still  alive,  but  no  longer  occupied 
thehl, 

Casherd  shewed  cause,  and  contended  that  this 
amendmetit  could  not  be  allowed.  The  plaintifiF  has 
suffered  this  matter  to  sleep  for  nearly  20  years,  and 
must  take  the  Consequence  of  his  own  laches.  In  all  the 
cases  where  the  Court  have  allowed  such  amendments^ 
the  delay  had  been  occasioned  by  the  act  of  the  defend- 
ant .  Here  there  have  been  two  descents  of  the  pro* 
perty,  and  the  present  possessor  may  be  wholly  ignorant 
of  the  defect  of  the  plaintiff's  title.  In  Doe  y»Pilking' 
tan  (a),  Roe  v.  Elli$  (6),  the  cause  had  not  b^eeii  trfef| ; 
and  in  Vicars  v.  Haydon  (c),  there  had  been  injunciibbi 
in  Chancery  preventing  the  parties  from  proceeqing. 
Biit  in  an  anonymous  case^  SaUc.  257*  the  Court  refused 
to  enlarge  the  term  without  the  consent  of  the  defendant. 

Scarlett  and  Bingham  contra.  Hie  Court  will  accom- 
modate the  fictions  of  law  to  the  real  justice  of  the 
case,  and  will  not  (by  refufeihg  this  amendment)  drive 
the  party,  who  has  already  recovered  a  verdict,  to  his 
writ  of  right.  It  is  obvious  that  the  cause  of  the  dday 
has  been  owing  to  the  plaintiff's  supposing  himself 
entitled  to  the  wholes  and  not  to  one-sixth  only.  As 
to  the  change  of  possession,  if  that  has  given  the  present 
possessor  any  new  right,  he  may  plead  that  to  the  scire 

(a)  4  Burt.  SH47.  {h)  9  Midts,  940.  (c)  OfU^  841. 

JfadaSf 


Tu'CtEXT. 
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faciasy  Proctor  v.  Johnson,  {a)     Au^  in  addition  to  the        1819. 
cases  mentioned,  where  such  an  amendment  as  this  has 
been  allowed,  is  the  case  bf  Oaies  v.  Shepherd  (6),   in       j'^^i"*' 
which  it  was  done  without  consent. 


Abbott  C.  J.  I  should  very  much  doubt,  even  iP  the 
lerni  were  suffidently  liirge,  whether  thfe  Coat*t  ought 
to  allow  ft  scire Jactai  to  issue  in  such  a  case  as  this ;  but 
I  am  clearly  of  opinion,  that  we  bught  hot  to  allow  this 
amendment  to  be  made.  Such  an  application  ought 
most  undoubtedly  not  to  be  granted,  if  we  saw  that  it 
would  Work  injustice.  Biit  that  Is  not  bnough.  The 
Cobrt  oujght  to  be  satisfied  thAt  thte  granting  of  the 
rttfe  will  Work  no  injustice.  KoW  that  is  not  clearly 
sheWn  in  this  case.  If  a  writ  of  possession  had  bee^ 
orfgirtaHy  sued  but,  the  defendant  might  have  brought 
another  ejectment  and  recovered  the  possession.  But 
nbw  his  witnesses  may  be  dead.  Here  too  there  hive 
been  two  descents,  and  the  present  possessors  may  not 
be  aware,  ad  the  former  possessors  were,  of  the  defects 
in  the  plaintiff's  title.  If  we  ttrere  to  grant  this  mlc, 
we  should  be  giving  encouragement  to  procrastination. 
I  am  therefore  of  opinion  that  this  amendment  should 
not  be  allowed. 

Bayley  J.  I  cannot  believe  it  possible  that  the  plain- 
tiff would  for  20  years  have  delayed  suin]^  out  a  writ 
of  possession,  unle&s  he  had  been  conscious  of  some 
fatal  defect  in  his  own  title. 

HoL^oTi>  and  Best  Jir.  eon^rred. 

Rule  discharged  with  costs^ 

(a)  Ld.  Baffm.  669.  (6)  2  Sirange,  1272. 

3E  2 
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Tunday, 
June  29^ 


An  action  WIS 
brought  for  * 
twoflepanle 
Bumsof  monef, 
one  of  which 
the  defendant 
oflRsred  to  pay 
with  all  ooetB  to 
thattime;  die 
phundjOTs  at- 
totnej  refused 
to  stay  proceed- 
ings on  those 
teimsy  and  the 
itrfMMJMit  piid 
that  sun  into 
Court;  but 
thePlamtiff 
afterwards  finit 
ingthathe 
could  not  sup- 
port the  action 
for  the  other 
part  of  his  de-  ' 
mandy  took  the 
money  out  of 
Court  and  dis. 
continued  the 
acUon:  the 
Court  allowed 
the  defendant 
his  oostSy  from 
the  date  of  his 
oflTer  to  pay  the 
sum  paid  into 
Court,  and 
directed  that 
the  same  should 
beset-off 
asainsttfae 
pUantiff*s  costs 
previously  in- 
cuired. 


<kr^^  jy^^z/j 


.James  against  Raggett. 

npHE  plaintiff  had  brought  his  action  against  the  de- 
fendant for  SL 1  Is.  6(Lf  the  balance  upon  a  cash  bank- 
ing account ;  and  also  for  50/.  for  interest  on  money  left 
in  the  hands  of  the  defendants  as  country  bankers.    A 
summons  had  been  taken  out  to  stay  the    proceed- 
ings on  payment  of  the  sum  of  3/.  17^.  6(Lf  and  costs, 
which  both  parties  attended  on  the  8th  day  of  May, 
and  the  plaintiff's  attorney  refused  to  stay  the  proceed- 
ings upon  the  payment  of  this  sum.     The  Plaintiff's 
attorney  afterwards  proceeded  in  the  action,  and  de- 
livered a  declaration  containing  the  common  oonnts, 
and  a  count  for  interest  of  the  above  sum.      Hie  de- 
fendant then  pleaded,  and  paid  3/.  I7s»6d.  on  all  the 
counts,  except  that  for  interest,   into   Court      The 
plaintiff's  attorney  afterwards  took  the  money  out  of  ^ 
Court,  and  served  an  appointment  to  tax  the  plaintiff's 
costs ;  and  upon  attending  the  Master,  the  plaintiff  in- 
sisted on  full  tosts,  which  the  Master  allowed. 

A  rule  nisi  having  been  obtained  by  Chitty^  for  referring 
it  to  the  Master  to  tax  the  plaintiff's  costs  of  the  cause 
vp  to  the  Sth  day  ofMay^  and  for  taxing  the  defendant's 
costs  subsequently  to  that  day ;  and  why,  when  such 
costs  were  taxed,  the  plaintiff's  costs  should  not  be 
deducted  from  the  amount  of  the  defendant's  costs, 

Com/n  now  shewed  cause  and  contended,  that  the 
plaintiff  might  at  any  time  abandon  a  part  of  his  de- 
mand without  forfeiting  the  costs  to  which  he  would 

be 
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be  entitled  in  the  action  for  the  residue*    The  plaintiff         1819. 
^18  not  bound  to  go  on  with- the  action,  at  the  risk  of        — "" 

Jaumm 

being  obliged  to  pay  the  defendant's  costs,  he  having         againu 
paid  the  smaller  demand  into  Court. 

Per  Curiam.  This  is  a  most  reasonable  .application. 
The  plaintiff's  offer  to  stay  the  proceedings  upon  the 
defendant's  paying  the  costs  now  comes  too  late,  costs 
haying  been  incurred  subsequently  to  the  8th  of  May.  It 
is  consistent  with  justice  that  the  defendant  should 
be  at  liberty  to  set  off  the  costs  he  has  incurred  since 
the  refusal  of  his  offer  against  those  of  the  plaintiff  up 
to  the  8th  of  May,  when  the  summons  was  taken  out ' 

Rule  absolute. 


Bones  ^am^rPuNTEB.  iFedne$d^, 

June,  SOtlu 

ACTIONonabillofExchanffe.   Defendant  pleaded  Defendant 
pleaded  two 

to  the  whole  declaration ;   first,  a  judgment  re*  pieas  raqoinng 

covered  ior  the  common  pleas;  and,  secondly,  by  leave  of^Sl   HeM 

of  the  Court,  the  delivery  of  a  hogshead  of  tobacco  ^;^]^. 

in  satisfaction.       A  rule  nisi  had  been  obtained  for  5^^*^*"*^'!-,^ 

falsdiopd  of  the 

liberty  for  the  plaintiff  to  sign  judgment  for  want  pleas,  the  plain. 
of  a  plea,   on  the  ground   that  the  defendant  had  tosignjudg- 
pleaded  false  pleas,  requiring  different  modes  of  trial.  "^^ 
There  was  not  any  affidavit   in  the    first  instance,    ^* 
that  the  pleas  were  false ;  and  afiter  hearing  Bingham 
against,  and  Chithf  in  support  of  the  rule^  the  Court 
said  that  an  affidavit  of  the  falsehood  of  the  plelts 
was  necessary,  but  they  enlarged  the  rule  to  enable 
8  E  S  the 
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J  81 9. 

BoKXs 
Fomo. 


the  plaintiff  to  prodoce  an  affidavit  of  that  fact,  upon 
payment  of  the  costs  of  shewing  cause ;  ^nd  now  the 
affidavit  having  been  produced, 

Scarlett^  for  clefendant^  contended  that  as  a  rale  to 
plead  double  had  been  obtained,  the  Court  had 
sanctioned  the  pleas»  and  that  the  plaintiff  ought  at  mijr 
rate  to  have  moved  to  discharge  that  rule. 

Per  Curiam.  The  rule  to  plead  double  i«  granted^ 
as  a  matter  of  course  in  this  Court  It  has  been  ixn« 
properly  obtained;  and  it  now  appearing  that  the 
pleas  are  false,  the  plaintiff  is  entitled  to  sign  jodgment. 

Rule  absolute. 


Af^  //.Alr-^yXr.   ^ 


Wednesday, 
June  30th. 


Smith  and  Others  against  Cator  and  Others. 


A  letter  from  s  rpROVER  for  oats,  &c.,    plea  not  guilty.     At  the 

&ctOT  container  ^^^^^  before  Abbott  C.  J.,  at  the  London  sittings 

lich^'dniwa  ^^^^  Hilary  term,  it  appeared  that  the  plaintlfli  wftp 

^u^lmT'  ^o**"-^«ctors  resident  in  London^  and  claimed  the  goods 

th«  prindpgl 

promised  to 

{ircnide  Ua  the 

bills,  if  certain 

goods»  t)ien 

cither  in  the 

factor's  poMe9<* 

sion  or  about    ' 

to  be  placed 

in  his  bands, 

should  remain 

unsold  at  the 

time  of  the 

bills  falling  due,  requires  to  be  stamped,  and  docs  not  come  within  the  exception  in  the 

stamp  act,   as  a  letter  A>r  or  relating  to  the  sale  of  goods.     The  priibary  9ljecttif  such 

letter  not  being  the  sale  of  goods^  but  the  obtaining[of  an  advance  of  money  on  the  goods. 

them. 


in  question,  as  indorsees  of  a  bill  of  lading  from  Ijadng 
8c  Co.  The  defendant,  Caior^  i»as  a  partner  Iti  the 
house  of  Hunt  and  Co.  of  Biga^  (n  Bussia,  who  had 
shipped  the  oats  by  the  order,  and  on  accoant  of 
Laivg  and  Co.,  and  drawn  bills  for  the  amount.  The 
plaintiffs  were  employed  by  Laing  and  Co.  as  their 
corn-factors,  and  wepe  accustomed  to  accept  bills  for 
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t|)eips  0)1  the  security  of  gr^i^f  x^hich  Lair^g  wad  Co.       1^1 9* 
either  placed  or  promised  to  place  in  their  hant|8.  ,  ,  , 

The  question  in  the  case  was,  whetlier  the  following        aS^ 
letter,  whicl^  i¥as  produced  l^y  the  plaintiff  in  evidence,         C-^xo*. 
required   9   stamp,  or  whether  it    c9Q)e  withip   the 
54  G»  3.  c.  84,  as  a  letter  ojp  agreement  made  for,  ov 
relating  to  the  sale  of  goods,  wares,  or  merchandises? 
It  was  addressed  to  the  plaiptifis  hj  Laing  an^  Co. 
and  bore  date  the  ^d  September,  18 IQ.  —  f<  Herewith 
we  hand  you  the  bills  for  5000/.,  for  your  acceptance, 
for  which  we  engage  to  provide  you  with  funds  to  re- 
tire them,  should  the  Ibllowing  quantities  of  grain  in 
hand,  against  which  they  are  drawn,  remain  unsold  at 
the  time  of  their  falling  due."    The  letter  then  speci-* 
fied  the  quantity  of  oats  then  in  their  hands  a^  amount- 
ing to  40P0/.;  a  second  parcel  in  Gla^&w^  in  thehand^ 
of  a  perspn  of  the  name  of  Duncan^  valued  at  2900/.; 
and  pats  i^t  Biga^  which  were  the  oats  in  questioq, 
valued  at  1246/. ;  an4  then  proceeded  —  *<  For  (he 
two  last  purchases  of  oats,  we  expect  to  hand  you  bills 
pf  lading  in  a  few  days ;  in  tjie  mean  time  inclose 
puncan  aiidCo.'s  invoice,  and  that  of  R.  Hunt  and  Co,, 
which  we  )iereby  make  over  to  you,  in  conformity  wit)i 
our  firrangement,  taking  to  ourselves  the  risk  of  profit 
pnd  loss  that  may  arise."    The  plaintifib  accepted  the 
bills,  and  Laing  and  Co.  indorsed  the  bill  of  lading  tp 
them,  which  arrived  on  the  16th  October^  and  was  de- 
livered  to  Laing  and  Co.,  about  twelve  or  one  o'clock 
pn  that  day.     On  the  following  day  they  stopped  pay- 
ment   Abbott  C.  J.  was  of  opinion  that  this  letter 
came  within  the  exception  of  the  stamp  act;  and^  there- 
fore,  received  it  in  evidence;  but  reserved  liberty  to 
the  defendant  to  move  to  enter  a  non-suit,  and  a  rule 
3  £  4  nisi 
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1819.        nisi  for  that  purpose  was   obtained    in   last  Easier 
tenn,  against  which 


SXZTH 

agauut 
C4XOE 


Scarlettj  Manyatt^  and  F.  Pollock ,  now  shewed  cause. 
It  appears  that  the  oats  which  are  the  subject  of  this 
action,  were  to  be  placed  in  the  plaintiff's  hands  to  be 
sold,  and  the  letter  itself  related  to  such  sale;  for  they 
are  to  provide  funds,  if  the  oats  remain  unsold.  It  ia 
true,  that  it  contains  something  more  than  what  relates 
to  the  sale  of  goods ;  but  still  it  is  connected  with  that 
subject  In  Curty  v.  Edensor  (a),  the  broker  who  had 
purchased  the  goods^  engaged  for  half  per  cent,  to 
indemnify  the  pontiff  from  any  loss;  still  it  was 
held  that  a  written  memorandum  of  that  agreement 
need  not  be  stamped ;  because  it  was  a  contract  relating 
to  the  sale  of  goods ;  and  in  Venning  y.  Leckie  {]b), 
the  defendant  agreed  to  take  one-half  of  the  goods 
bought  by  the  plaintiff,  on  their  joint  account, 
and  to  furnish  him  with  half  the  amount  for  the  pay- 
ment thereof,  iF  required;  and  it  was  held  that 
ihfil  agreement  related  to  the  sale  of  goods^  though  it 
also  contained  a  contract  of  partnership.  These  cases 
establish  that,  if  the  memorandum  or  letter  in  any  way 
relate  to  the  sale  of  goods,  although  it  contain  other 
matter,  it  comes  within  the  exception  of  the  stamp 
act 

Gumey  and  Tindal  contra.  Tlie  exception  of  the 
stamp  act  can  only  extend  to  cases  where  a  sale  is  the 
primary  and  immediate  object.  If  it  were  otherwise, 
<every  agreement  for  a  pledge,  containing  also  a  power 

(«)  Z  T.  £.  ^S4.  '      ih)  13  Ea$U  7. 

of 
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Smitr 
ogainst 
Catob. 


of  sale,  would  fall  within  it,  or  even  a  security  upon  a  1819. 
man's  household  furniture  for  the  benefit  of  his  credi- 
tors. The  decided  cases  shew  that  an  actual  sale  must 
be  intended  as  the  basis  of  the  agreement ;  herq  there 
was  no  sale  as  between  these  parties ;  it  was  not  even 
an  agreement  that  the  plaintiff  should  sell  for  the  pur- 
pose of  satisfying  the  debt;  the  agreement  was  to  provide 
the  plaintiff  with  funds,  in  case  the  grain  remained 
unsold;  it  did  not  even  communicate  to  the  broker 
a  power  to  sell,  which  he  already  had  in  the  ordinary 
course  of  his  employment.  In  Curry  v.  Edensor  the 
agreement  for  commission  was  made  at  the  time  of  the 
original  contract  of  sale,  and  that  distinguishes  that 
case  from  this.  In  Venning  v.  Leckie  the  contract 
related  to  the  payment  of  the  price  of  goods,  purchased 
by  the  plaintii^  on  the  joint  account  of  himself  and  the 
defendant ;  that  case  however  goes  very  far ;  it  was  in 
fact  an  agreement  by  the  defendant  to  buy  half  the 
goods. 

Cur.  ado*  vuU. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Coiirt  In  this  case  we  are  of  opinion  that  the  letter 
of  the  3d  September  1818,  from  Laing  and  Co.  to 
the  plaintiffs,  required  to  be  stamped,  as  an  agreement, 
and  did  not  fall  within  the  exception  of  the  act,  by 
which  a  memorandum  letter  or  agreement  made  for 
or  relating  to  the  sale  of  any  goods,  wares,  or  merchan- 
dise, is  exempted  from  the  duty.  We  think  that  de- 
scription is  confined  to  instruments  whereof  the  sale 
of  goods  is  the  primary  object,  and  it  appears  to  us 
that  the  primary  object  of  this  letter  was  the  obtaining 
of  money  upon  a  pledge  of  goods  expected  to  arrive 

in 
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in  England^  and  intended  to  be  placed  in  th^  bands  of 
the  plaintifis  upon  their  arrival.  It  is  true  that  it  was 
also  further  intended,  that  the  goods,  if  (hey  bad  ar- 
rived, and  been  placed  in  the  hands  of  the  plaintiffif* 
should  be  sold  by  them,  that  they  might  by  the  pro- 
ceeds discharge  their  bills,  or  reimburse  their  advances; 
but  this  was  a  secondary  or  collateral  object,  and  in 
that  respect,  the  present  case  differs  from  the  case  of 
Curry  v.  Edetisor^  which  was  cited  on  the  part  of  the 
plaintiffs,  wherein  the  primary  object  of  the  writing 
was  the  purchase  of  goods,  to  which  the  guarantee 
against  loss  wo^  secondary  or  collateral  only.  The 
rule  for  entering  a  nonsuit  must  therefore  be  made 
absolute. 

Rule  Absolute. 


Widneiimf,         DoE,  Oil  the  deoiise  of  PuTLAND,  ogomsi 

HlLDER. 


AtennofyeMs   TT^JECTMENT  for  a  Certain  piece  of  marsh  land 

WBs  cKftted  in       J^^ 

1768,  and  situate  at  the  parish  of  Hurstmoncettx^  in  die  oouiity 

toafmistM^'  of  Sussex.   At  the  trial  before  Park  J.,  at  the  last  l^pfing 

attend  thein-  Assizes  for  that  county^  the  following  facts  appeared 

m4rAe  ^°  ^"  evidence.     In  1808,   JBichard  Newman^  b^g  in. 

owner  of  the 

inberitance  executed  a  marriage  settlement;  and  in  1816,  be  conveyed  his  life  tbterctC 
in  the  estate  to  a  purchaser  as  a  security  for  a  debt ;  but  no  assignment  of  th*  terns  or 
delivery  of  the  deeds  relating  to  it  took  place  on  either  occasion.  In  181 9^  an  actual 
assignment  of  the  term  was  made  by  the  admintstrator  of  the  trustee  in  1779k  lo  a  new 
trustee  for  the  purchaser  in  1816.  Held  that  under  these  circumstances,  on  an  ejectment 
brought  by  a  prior  incumbrancer,  against  the  purchased,  the  jury  were  warranted  in  pte^ 
suming  that  the  term  had,  previously  to  ]819|  been  surrendered. 

Held  also,  where  a  tenant  had  come  into  possession  of  fiie  premises  in  1816,  and  the 
lenor  of  the  plaintiff  claimed  under  a  writ  of  e/<j[i^,and  inquisition  thereon,  issued  in  ISlSp 
but  founded  on  a  judgment  recovered  prior  to  1816,  that  no  n6ti^  to  quit  was  ] 


debted 
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debted  to  the  lessor  of  tho  plaintiff,  executed  a  warrant        19I9* 
of  attorney  to  confess  a  judgment  to  the  amount  of  . 

4000A  The  judgment  having  been  accordingly  en-  agtdtik 
tered  up,  was  revived  in  1818  by  scire  facias^  and  a 
writ  of  elegit  issued  thereon.  An  inquisition  was 
taken  under  this  writ  on  the  13th  Marchj  1818,  by 
which  the  premises  in  question  were  extended  as  one 
moiety  of  the  hereditaments  of  Richard  Netomaiiy  in  the 
possession  of  the  defendant.  The  defendant,  in  1816, 
became  tenant  to  Mrs.  Sarah  Newman^  to  whom^  in 
that  year,  her  son,  Richard  Newmatiy  had  conveyed 
his  life-interest  and  his  reversion  in  the  premises 
as  a  security;  for  a  debt,  without  any  notice  of  the 
judgment  signed  in  1808,  No  notice  to  quit  had  been 
given  to  the  defendant.  In  1762^  a  regular  mortgage 
term  of  1 000  years  was  created  by  Francis  Hare  Nayhr, 
then  the  owner  of  the  fee  in  these  and  other  premises 
of  greater  value,  and  several  further  charges  were  made 
previously  to,  and  in  the  year  17^0.  In  177l»  Nayhr 
devised  the  estate  to  trustees  to  sell.  In  177^9  they 
sold  and  conveyed  these  premises  to  John  Newman  in 
fee,  and  the  term  was  assigned  to  William  Denman,  his 
executors,  administrators,  and  assigns,  in  trust  for  John 
Ifewmdn^  his  heirs  and  assigns;  and  to  be  assigned, 
conveyed,  and  disposed  o^  as  he  or  they  should  direct 
and  appoint ;  and  in  the  mean  time  and  until  such  ap» 
pointment  to  attend  and  wait  upon  the  freehold  and 
inheritance  of  the  same  premises.  The  estate  descended 
from  John  Nerjoman  to  his  nephew,  Richard  Newman, 
who  in  October  1814,  on  his  marriage,  settled  the 
estate  to  the  use  of  himself  for  llfe^  with  remainder  over 
in  strict  settlement.  On  the  17th  March,  1819,  (after 
the  commencement  of  this  action,)  John  Denman,  as 

the 


HiLBU* 
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1819.  the  son  and  next  of  kin  of  Wiliiam  Detman,  who  died 
V    "— "-        intestate  in  1810,  took  out  letters  of  administration, 

agauut  and  by  a  deed  dated  19th  March,  1819,  by  the  direc- 
tion of  the  devisees  of  Mrs.  Sarah  Newman^  who  had 
died  in  1816,  assigned  the  term  in  tho  usual  and 
regular  way  to  a  trustee  for  them,  and  to  attend  the 
inheritance.  The  deed  creating  the  term  in  1762, 
was  produced  by  a  purchaser  of  the  larger  part  in 
value  of  the  estate  comprised  in  it.  The  deeds  of  1779 
and  1819,  were  produced  by  the  defendant*  Two 
questions  were  made.  First,  that  the  defendant,  under 
these  circumstances,  was  entitled  to"^  a  notice  to  quit. 
Secondly,  that  the  out-standing  term  put  an  end  to  the 
plaintiff's  case,  the  l^al  estate  being  thereby  out  of 
him.  The  learned  judge  was  of  opinion  against  the 
defendant,  on  the  first  point ;  and  as  to  the  second,  he 
directed  the  Jury  to  presume  a  sun*ender  of  the  term. 
The  Jury  having  accordingly  found  a  verdict  for  the 
plaintiff,  Gumey,  in  last  Easter  term,  obtained  a  rule 
nisi,  for  setting  aside  the  verdict,  against  which  rule 
cause  was  new  shewn  by 

Marryatt  and  Abraham  for  the  lessors  of  the  plain- 
tiff. They  contended,  first,  that  the  Jury  were  war- 
ranted in  presuming  a  surrender,  where  the  purposes 
of  justice  required  it.  Here  the  term  had  been  taken 
no  notice  of  from  1779  till  1819,  just  previously  to 
this  trial.  And  yet  there  were  many  intermediate  con- 
veyances, and  one  marriage  settlement  executed.  In 
support  of  this  they  cited  Dae  v.  Pegge{a),  Ladey. 
ildford{b\  Doe  v.  Staple  {c\    Doe  v.  Scott  (d)^  and 


(a)  1  T.  E 


i?-760.  (h)  JSuiL  JV.  P.  lia. 

"684.  (d)  ll£tui,47S. 

Doe 
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Boe^.  Wright,  {a)    But  at  all  events,   this  case  falls        1819. 

within  29  Car.  2.  c.  3.  s.  10.,  by  which  the  sheriff  is        —— 

required  to  deliver  execution  of  ail  such  lands,  &c.  '<  as        jjff«ii«f 

any  other  persons  be  in  any  manner  seised  or  possessed 

in  trust  for  him,  against  whom  execution  is  sued,  like 

as  the  sheriff  could,  if  the  party  had  been  seised  of  such 

lands  and  of  such  estates  as  they  be  seised  of  in  trust 

for  him,  at  the  time  of  the  execution  sued."     Now  a 

trust  to  attend  the  inheritance,  is  a  trust  for  the  owner 

of  it,    and  the  owner  of  it  was  Richard  Nemman^ 

against  whom  the  execution  was  sued  out.    And  it  is 

observable,  that  the  words  are,  ^*  seised  or  possessed." 

So  that  they  appear  to  have  been  intended  to  cover  all 

cases.     As  to  the  notice  to  quit,  none  was  necessary  in 

this  case^  because  the  judgment  bound  the  lands  from 

the  time  of  its  being  signed ;  and  so  the  lessor  of  the 

plaintiff  comes  in  by  a  title,  paramount  to  the  landlord 

of  the  defendant     They  were  then  stopped  as  to  this 

point  by  the  Court. 

Gumeyt  Comyn^  and  Sugden^  contra.  A  notice  to  quit 
in  this  case  was  necessary;  because,  until  the  execution 
of  the  writ  of  elegit,  it  was  uncertain  which  moiety  of 
the  estate  would  be  extended,  and  the  defendant  came 
in  as  tenant  before  the  writ  of  elegit  was  sued  out. 
[_Abbott  C.  J.  How  can  a  notice  to  quit  be  necessary, 
when  the  judgment,  which  was  signed  in  1808,  bound 
the  land  from  that  period;  and  if  it  would  bind  a  pur- 
chaser in  fee,  why  should  it  not  equally  bind  a  tenant 
for  a  term  of  years?  HolrqydJ.  The  sheriff  is 
directed  to  give  possession  of  the  specific  land  occu- 

(a)  Ante,  ^  710. 

pied 
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1819.  pied  by  the  defendant:  the  freehold  being  extended 
tinder  tlie  writ,  It  avoids  the  lease  in  toto.]  As  to 
the  i^cond  point,  this  differs  from  any  of  the  cases 
cited :  for  there  the  presumption  of  the  surrender  of 
the  term  was  made  in  favour  of  the  owner  of  the 
inhieritance,  but  here  it  is  to  be  made  against  his 
interest.  Any  thing  which  clogs  the  free  alienation 
of  property  is  detrimental,  and  therefore  the  Court 
ought  ds  far  as  possible  to  protect  the  interests  of 
purchasers.  It  was  for  this  purpose  that  these  terms 
were  introduced,  viz.  to  protect  the  estate  in  the  hands 
of  a  purchaser  from  the  effect  of  mesne  incumbranccS| 
Evans  v.  Bicknell.  [a)  It  is  said  that  no  notice  is 
taken  of  this  term  In  the  marrriage  settlement  of  1814. 
But  it  is  not  usuat  to  do  so.  A  term  is  not  usually 
assigned  either  on  a  devolution  of  the  estate  from  an- 
cestor to  heir,  or  on  a  marriage  settlement ;  when  once 
assigned  to  attend  the  inheritance^  it  is  considered  as 
always  assigned  for  that  purpose.  The  case  of  dower 
has  always  been  considered  as  the  excepted  case,  and 
was  so  stated  by  Lord  Eldoii  in  Maundrell  v.  Jtfawi- 
drett.  (i)  As  to  tlie  possession,  the^question  is  whether 
that  has  been  inconsistent  with  the  existence  of  the 
term.  Keene  v.  Deardoh.  {c)  Possession  is  indeed  evi- 
dence of  title,  but  not  whether  that  be  a  1^1  or  an 
equitable  title.  And  the  owner  of  the  inheritance 
being  considered  as  tenant  at  will  to  his  trustees,  his 
possession  is  the  possession  of  the  trustees.  JF/re- 
man  v.  Barnes  (rf),  Dighim  v.  Greenvit  (e)  tlere 
there  has.  been  nothing  inconsistent  with  the  sabsist- 

(a)  6  Ves,  184.  (b)  10  Ves.  J,  246,  (c)  8  East,  248. 

{d)  I  Venlr.  82.    1  Sid.  460.*.  C  {e)  2  Ventr.  329. 

ence 


(fl)  Jinte, p.no.  {b)  7  T,  R.  S.  (c)  1  T.  It,  755. 

(d)  1  r.R.  772.  (tf)  1  r«.  /.  4J1.  (/)  3-rf/it.  20a 

Is)  5  Jtk.  739.  (A)  8  Eatt,  467.  (f)  2  New  Rep*  461. 
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etiee  of  ttie  term.    And  if  the  mere  lapse  of  time  be        1819. 
sufficient,  it  will  become  a  difficult  question  hercaftet       """^ 
to  ascertain  how  often  a  term  must  be  assigned  in  order        o^w 
to  rebut  the  presumption  of  its  being  surrendered. 
This  doctrine  will  in  practice  be  found  extremely  in- 
convenient, and  may  prejudice  many  titles  which  are 
at  present  considered  as  good.     Here  too  the  circum- 
stances relied  on  in  Doe  v.  Wright  {a)  of  the   deeds 
being  in  the  possession  of  the  owner  of  the  inheritance 
do  not  occur.      They  also  cited  upon  this  point  Doe 
y.  Syhoum  (i),  Goodtitley.  Morgan  (c),  aiid  WiUojigk^ 
ijf  V.  WittougKby,  {d)      Then  supposing  the  term  not 
to  be  surrendered,  it  is  clearly  not  within  the  29  Car.  2. 
c.  3. ;?.  10.      First,  every  attendant  term   is  at  law  a 
chattel  real,  a  term  in  gross.     This  was  laid  down  by 
Lord  Hardwicke  in   WiUoughby  v.   Willoughby  above 
cited.     It  cannot  tlierefore  be  taken  in  execution  for 
tiic  debt  of  the  cesttd  que  trust.     Lyster  v.  Dolland  {e\ 
Shirley  v.  Waits  {f\  Burdon  v.  Kennedy  (g),  Scott  v. 
Scholey  (A),  Metcalfv.  Scholey.  {pj     In  a  case  like  thig, 
where  there  is  a  term  of  years  in  A.  with  a  remainder 
in  fee  in  the  debtor,  the  proper  course  for  the  judg- 
ment creaitor  to  pursue  is  pointed  out  2  BMe  Abr.  472, 
viz.  to  extend  the  remainder,  which  gives  him  a  right 
to  the  rent  reserved.     These  points  aris^  generally  in 
Courts  of  Equity  in  cases  of  conflicting  incumbrancers. 
Now  a  Court  of  Law  has  not  proper  officers  or  powers 
to  determine  such  questions.      The  statute  therefore 
could  not  have  intended  to  put  trust  estates  and  legal 
estates  on  the  same  foundation,  but  only  to  embrace 
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1819«  ^®  <^<^^  of  estates  in  fee-simple^  held  in  trust  for  the 
debtor  in  fee-simple.  But  there  is  another  objection. 
Here  the  trustee  was  not  trustee  for  Richard  Nemnany 
but  for  Sarah  Netimuin^  at  tlie  time  when  the  writ  of 
elegit  was  sued  out,  and  so  the  case  is  not  mthin  the 
tenth  section.  On  this  point  they  cited  Ex  parte 
Knott  (a),  and  Wilkes  v.  Bodington.  {b) 

Cur.  adv.  vuU. 

Abbott  C.  J.  now  delivered  the  opinion  of  the 
Court.  This  was  an  action  of  ejectment  tried  before 
my  brother  Park  at  the  last  assizes  for  the  coun^  of 
Sussex,  The  title  of  the  lessor  of  the  plaintiff  was 
upon  a  judgment  recovered  in  the  year  1808^  agidnst 
Richard  Newman  for  8000/.  and  a  writ  of  el^t  and 
inquisition  thereupon  in  the  year  1818^  &Ddmg  Richard 
Newman  seised  in  fee  of  the  premises  in  question.  It 
was  further  proved  that  the  defendant  occupied  the 
land  as  a  tenant,  and  had  declared  that  he  considered 
it  to  belong  to  Richard  Newman,  and  had  delivered  to 
him  a  notice  of  the  judgment  received  in  June  1818 
from  the  lessor  of  the  plaintiff.  On  the  part  of  the 
defendant,  it  was  proved  that  on  the  22d  June,  1762, 
Francis  Hare  Najyhr  had  conveyed  the  premises  in 
question,  inter  alia,  to  Thomas  Carter,  for  a  term  of 
1000  years,  by  way  of  mortgage  for  securing  the  sum 
of  6000/.  That  in  the  year  1779,  the  mortgage  was 
paidofi^  and  deeds  were  then  executed,  whereby,  in 
effect,  the  term  was  assigned  to  WiUiam  Denman  in 
trust  for  John  Newman,  b,  purchaser  of  the  premises, 
and  to  attend  the  inheritance.  That  in  the  month  of 
October^  1814,  the  said  Richard  Newaoan^   to  whom 

(a)  11  Vtt.  617.  (J)  2  Vem.  599. 

the 
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the  premises  had  descended  from  the  purchaser  «7oA»    -    1819. 
Newman^  made  a  settlement  upon  his  intended  marriage,         ^""^ 
whereby  he  conveyed  the  premises  to  trustees  and  their         against 
heirs  to  the  use  of  himself  for  life,  with  a  remainder 
to  his  Intended  wife  for  life,  remainder  to  the  issue  of 
the  marriage,  and  reversion  to  himself  in  fee.     That 
in   the  year  1816,  the  said  Richard  Newman  and  his 
wife  conveyed  their  life  estates,  and  his  reversion  in 
fee,  to  Sarah  jSTewman^  the  mother  of  Richar^  as  a 
security  for  1162/.;  which  appears  to  have  been  money 
then  due  from  him  to  her.     That  Mrs.  Newman^  the 
mother,  died  in  the  year  1817,  having  previously  de- 
vised her  interest  to'  some  other  relations.  That  William 
Detmarij  to  whom  the  term  had  been  assigned  in  trust, 
to  attend  the  inheritance  as  aforesaid,  died  about  four 
years  ago ;  and  that  on  the  19th  March  last,  his  son  took 
out  administration  to  him,  and  executed  a  deed,  pur- 
porting to  be  an  assignment  of  the  term  to  a  person 
therein  named,  in  trust  for  the  devisees  of  Mr^.  Neruh 
man^  the  mother.     Upon  this  evidence,  two  questions 
were  made  at  the  trial;  whether  the  term  might  be 
presumed  to  have  been  surrendered  and  merged  in  the. 
inheritance;  and  if  it  might  not,  then  whether  it  was  a 
trust  within  the  10th  section  of  the  Statute  of  Frauds, 
so  as  not  to  stand  in  the  way  of  the  execution  on  the 
judgment     The  learned  Judge  thought  this  a  case  in 
which  a  Jury  might  presume  a  surrender  of  the  term; 
and  the  matter  being  accordingly  left  to  them,  they 
found  that  the  term  had  been  surrendered.     A  motion 
was  afterwards  made  for  a  non-suit,  according  to  leave 
given  by  the  learned  Judge;  a  rule  to  shew  cause  was 
granted,  and  the  matter  argued  before  us  very  fully 
aad  ably.    The  same  two  points  were  made.    And 
Vol.  IL  3  P  with 
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18i9«        with  respect  to  the  Statute  of  Frauds,  a  further  poiat 
also :  it  being  coutended,  firsts  that  the  trust  of  a  term 

agamtt        of  years  is  not  within  the  IQth  section  k)f  the  statute; 
and  secondly,  that }(  it  be,  yet  in  this  particplar  casfe 
the  atatuta  would  not  help  thq  pl^intifj  bj^^use  tb^ 
^  termor  must  be  considered  as  a  trustee,  i)pt  foe  the 

dpbtor,  bu(  fpr  the  devisees  of  Mr^.  Ntmm»  ^  th^ 
time  of  issuing  the  execution*     Upou  these  pMiia^ 
however,  it  is  not  necessary  for  us  to  proBOunce  any 
%  judgment,  bcpause  we  are  of  opiskion,  that  in  thia  caa^ 

a  surrender  of  the  term  might  lawfully  and  reasanaMjr 
be  presumed,    {t  is  obvious^  that  if  such  a  suiraiidcr 
had  been  made,  it  would  probably  not  be  in  the  pover 
9f  the  plaintjff  to  produce  it,  he  being  a  atr^iger  IQ 
t)te  particulars  of  the  title  which  his  diebtcnr  ImAm  th^ 
knd.    The  principal  ground  of  otgaction  Iq  th^  pre? 
sumption  was,  that  such  a  presum{^on  bad,  'm  M  Wr 
stance  hitherto,  been  made  against  the  Qynmie  oS  thff 
inheritance;  the  former  instances  being,  ii#  ii  w^^  uA49 
all  cases  of  presumption  in  fiivour  of  such  owPfir.    Out 
dus  proposition  appears  to  be  too  extensively  laid  idovQ* 
One  of  the  instances  in  which  it  haa  been  said  thatu 
surroider  shall  be  pjnesumed,  is  the  cas»  of  a  mortgagor 
setting  up  a  term  against  his  own  mortgagee^  and  this 
is  said  generally,  and  without  distinction,  between  a 
mortgagee  in  fee  or  &r  years.     But  if  snch  a  term  be 
set  up  against  a  mortgagee  for  years,  an^  s  aorisniler 
presumed,  the  presumption  is  made  against,  aadiiol 
in  favour  of  the  owner  of  the  inheritance,    it  h  made 
against  his  interest  at  the  time  of  the   trial,   but  in 
favour  of  his  honesty  at  the  time  of  the  mortgage;  for 
if  the  term  existed  at  the  time  of  the  mortgage^  hfi 
ought  in  honesty  to  have  secured  the  bc&efit  ^  it  to 

the 
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tlie  piortgagee  9t  ihat  tiine»  and  not  to  have  reserved  ft        |81d» 

in  his  p>rn  power*   a9  an  instrument  Jo  defeat  hi?       ^ ^ 

mortgage.  And  upon  the  same  principle  oz^  whicl^  ^  3k^^^ 
surrendef  is  presumed  in  the  oase  of  mortg^gpr  and  Sf^f«* 
''^of^gag^9  we  think  it  may  reasonably  b6  presumed  f^ 
the  present  case ;  though  the  principle  is  applicable  ^ot 
to  the  judgment  creditor^  but  tq  ptlxer  persons.  On^ 
of  th^  general  grounds  o^  a  presumption  is,  ^ 
eiiistence  of  a  stat^  of  things,  wljijch  may  most  reason- 
ably be  accounted  for,  by  supposing  the  matter  pre^ 
sunned.  Thus  the  long  enjoyment  of  a  right  of  way 
by  ^.'to  his  house  or  close,  over  the  land  of  B.,  whiich 
is  a  pr^udlce  to  the  land,  may  most  reasonably  be  a(> 
counted  for^  l^y  supposing  a  grant  of  such  right  bv 
the  owner  of  the  land :  and  if  such  a  riirht  appear  to 
have  existed'  in  ancient  times,  a  lonff  forbearance  to 
exercise  it,  which  must  be  inconveni^t  and  prejudicial 
to  the  owner  of  the  house  or  closer  may  most  reason- 
ably  be  accounted  for,  by  supposing  a  release  of  thp 
right.  In  the  first  class  of  cases,  therefore,  a  grant 
of  the  right,  and  in  the  latter,  a  release  of  it,  is  pre; 
Bumed.  Where  a  term  of  years  becomes  attendant 
upon  the  reversiop  and  inlieritapce^  either  by  oj^ration 
of  law,  or  b^  special  declaration,  upon  the  extinction 
of  the  oljects  for  which  it  was  created,  the  enjoyment 
of  the  land  by  the  owner  of  the  reversion  thus  become 
the  cestui  jue  trust  of  the  term,  may  be  accounted  fop 
bv  the  union  of  the  twp  chiuracters  of  cestui  que  (rust 
and  inheritor,  and  without  supposing  any  surrender  ^f 
the  term;  and  therefore  in  general  such  eiyoymeji^ 
thou^  it  may  be  of  very  long  continuance^  may  po^;- 
sibly  furnish  no  ground  to  presume  a  surrender  pf 
the  term.  But  where  acts  are  done  or  omitted  by  the 
owner  of  the  inheritance,  and  person^  dealing  wit|i 
SF  2  him    . 
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1819.  him  as  to  the  land,  which  ought  not  reasonably  to  be 
done  or  omitted,  if  the  term  existed  in  the  hands  of  a 
trustee,  and  if  there  do  not  appear  to  be  any  thing 
that  should  prevent  a  surrender  from  having  been  made  ; 
in  such  cases  the  things  done  or  omitted  may  most 
reasonably  be  accounted  for,  by  supposing  a  surrender 
of  the  term;  and  therefore  a  surrender  may  be  presumed. 
We  think  there  are  such  things  in  the  present  case. 
In  thd  year  1814,  Richard  Newfnan  the  debtor,  and 
tlien  owner  of  the  inheritance,  made  a  settlement  upon 
his  intended  marriage,  which  took  place  immediately. 
Upon  such  an  occasion  the  title  and  title-deeds  of  the 
husband  would  probably  be  looked  into  by  professional 
men,  on  the  part  of  the  husband  at  least,  if  not  on 
the  part  of  the  wife  also:  and  notwithstanding  the 
assertion  of  one  of  the  learned  gentlemen,  who  argued 
this  case  on  the  part  of  the  defendant,  and  by  whom  we 
were  informed  that  it  is  not  usual,  on  such  occasions, 
to  take  any  notice  of  an  outstanding  satisfied  term ;  we 
cannot  forbear  tliinking  that  such  a  term  always  ought 
to  be,  and  frequently  is,  in  some  way  noticed,  eithei- 
by  the.  deed  of  settlement,  or  by  some  separate  instru- 
ment ;  because  if  it  be  not  noticed,  and  the  termor  be  not 
called  upon  to  assign  the  term  to  the  uses  of  the  settle- 
ment, nor  any  declaration  of  trust  made  of  it  to  those 
uses,  it  may  afterwards  be  made  an  instrument  of  de- 
feating the  settlement.  The  title-deeds  usually  remain 
with  the  husband,  and  if  he  be  driven  by  necessity  to 
borrow  money,  he  may  meet  with  a  lender  who  has  no 
notice  of  the  settlement,  and  may  by  handing  over  his 
deeds,  and  obtaining  an  assignment  of  the  term  to 
him,  and  other  conveyances,  give  to  him  a  title 
that  must  prevail  both  at  law,  and  in  courts  of  equity, 
against  the  settlement.    The  8up{K)sed  practice  of  taking 

no 
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no  notice  of  outstanding  terms  on  such  an  occasion  J  81 9. 
appears  to  have  been  insisted  upon  before  Lord  Hard* 
wide,  in  the  case  of  JVilloughln/  v.  WiUoughby^  as  ap* 
plied  to  marriage  settlements  and  purchases.  But  that 
very  learned  judge^  in  giving  his  judgment  in  that  case^ 
sayS|  he  had  enquired  of  a  very  learned  and  eminent 
conveyancer,  and  could  not  find  that  there  had  been 
any  such  general  rule.  And  he  afterwards  proceeds  to 
say,  '^  Where  the  assignment  has  been  generally  in 
trust  to  attend  the  inheritance,  and  the  parties  approve 
of  the  old  trustees,  they  may  safely  rely  upon  it,  espe- 
cially in  the  case  of  a  purchase  or  mortgage^  where 
the  title-deeds  always  are^  or  ought  to  be,  ta)cen  in; 
for  if  he  has  the  creation  and  assignment  of  the  term 
in  his  own  hands,  no  use  can  be  made  of  it  against  him* 
Such  instances  as  these  may  account  for  the  practice  in 
many  cases,  but  cannot  constitute  a  general  rule."  If 
in  the  present  case  it  had  appeared,  that  the  deeds 
relating  to  the  term  were  delivered  to  the  trustees  of 
the  marriage  settlement,  as  one  of  the  securities  for  the 
settlement,  the  case  ^would  have  stood  on  a  very  dif- 
ferent ground.  The  marriage  settlement,  however,  is 
not  the  only  occasion  on  which  we  think  it  may  most 
reasonably  be  supposed,  that  this  term,  if  existing^ 
would  have  been  brought  forward.  It  appears  that  in 
1816,  the  ^2imR  Richard  Nemmarii  being  then  indebted 
to  his  mother,  and  desirous  of  giving  her  security  for 
the  debt,  prevailed  upon  his  wife  to  join  with  him  in 
conveying  to  her  the  interests  they  derived  under  the 
settlement.  Upon  this  occasion,  an  assignment  of  the 
term,  or  a  delivery  of  the  deeds  relating  to  it,  would 
undoubtedly  have  been  most  important  acts  in  favour 
of  the  mortgagee,  because  they  would  have  protected 
3  F  3  the 


HfiMik 


m  CASES  11^  TRINITY  TERM 

18IS.        the  inortgagee  against  any  subsequent  usie  of  ihfe  tterta. 
,  to  defeat  her  tnortgage.  On  both  these  occasions,  Acfi^ 

a^rttViif  fore,  the  term,  If  existing,  could  not  have  beeti  wh61!^ 
disrfe^afded,  without  either  want  of  IhtegHty  oh  t1i0 
part  of  Richard  Netsman^  or  want  of  bare  and  taution 
on  the  part  of  the  professiofaal  men  Engaged  ill  those 
trahiactions.  We  think  it  more  reasonable  to  -^tesume 
a  prior  surrender  6t  the  term,  than  to  pr^sCime  such 
deficiencies.  It  certainly  might  liot  nnreasodably  be 
left  to  a  jury  to  consider  to  what  cause  they  ^#ottld  at- 
tribute these  omission^;  and  this  was  done  at  {hd  triaL 
It  is  true  thai  Mn  assfghmerit  of  the  terin  #as  takeit  a 
few  days  before  the  trial  for  the  alleged  benefit  df  tbk 
I^ateed  of  the  mottgage^,  Mrs;  Newmmi;  tn  whose 
bdhalf  we  were  informed  the  present  catito  Wiui  d^ 
fended.  Bdt  this  tardy  act  cannot  be  of  any  ayiul^ 
ahd  leads  not  to  any  presumption.  The  assignment 
was  made  by  the  adthitiistrator  of  the  person  in  whom 
the  term  had  been  vested  J  and  the  administrator  would 
probably  be  ighbrant  of  any  previous  surrender  inade 
by  the  intestate.  The  time  for  dealing  with  ih«  term, 
on  behalf  of  the  mortgagee,  was  the  date  of  the 
iiioi  tgage.  An  actual  assignment  of  the  tetin  lis  tnore 
Regarded  thaii  its  inere  quiesceni:  existence.  It  will 
defeat  the  title  to  dower,  which  Its  existence  only  will 
hot,  according  to  the  case  of  Maundrell  v.  MaUndrellj 
7  Veil  Jim.  567?  and  <0  Ves.jun.  246.,  anS  the  cases 
there  cited.  These  observations  respecting  the  settle- 
ment and  the  mortgage,  receive  additipn^l  ferce  Irdiii 
the  consideration  of  their  dates.  They  t^ere  tjofii  i6ng 
subseqiient  to  the  judgment,,  kid  li'ey  af e  the^adsof 
a  pefsbn  itifttctiAlly  interested  in  protectiiig  thi  land 
Irom  the  judgtneJIt,  ^d  dtclirdmg  all  ^«^oits  oh  the 
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Mbject  of  priorily  or  otherwise  in  the  case  of  the 
settlement,  for  the  sake  of  his  intended  wife,  and  the 
Mue  that  he  might  expect  by  her,  and  in  the  case  bf 
the  mortgage,  for  the  sake  of  the  mortgagee,  to  whom 
be  was  so  nearly  related,  and  who  was  evidently  a 
&TOQred  creditor.  And  it  tahnot  be  dehied  that  an 
actu^  dssigtiment  of  the  term  would  iiave  been  in 
many  respects  more  operative  against  the  judgment^ 
th^  its  mere  existence.  In  the  case  of  the  mortgage, 
it  would  hav^  put  an  end  to  all  question  on  th^  Statute 
of  Frauds  by  making  the  termtir  ^ecifically  a  trustee 
for  the  mortgagee  before  etecutioh  issued^  according 
to  the  case  of  Huni  V.  Cotes;  1  Cdm.Rep.  226.  For 
these  reasons  we  think  thb  verdict  6ught  not  to  be  dis- 
iitrbed^  and  the  raid  mu^t  therefore  be  discharged. 

Rule  discharged. 


1819. 


pot 
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Raff  against  Latham  and  Parry. 


Wedne$dayt 
JunedOCcu 


.  A  CTlDNfor  money  had  and  receivecl.     Plea,  first,  ^.employed 
c^eheral  Isslie.  secondly,  set-off.     I'his  acboii  was  ^'  '"**  ^  ^^^ 

,  .    .    .  .  1 ;  "^     I  '^^^  partners 

brougnt   by  ordef  of  tlie  Lord   Chancellor  a^rainst  «».^'n««nd 

°     .,  ^.  spintmer- 

the  defendants.  Who  were  bankrupts,  ana  wds  defend-  dumta,  to  pur- 

1     V         1  .  rr^i  '.  4      1     '     chase  wine  tad 

ed    by  the  assignees.      The   question  was,    whether  sell  the  same 

upon  commis- 
sion. C  the  manag^njT  partner,  represented  that  he  had  made  the  purchases,  and  that  he 
bad  sola  a  part  of  the  wines  so  {tttrchased  al  a  profit;  the  proceeds  of  such  supposed 
sales  be  paid  to  A.^  and  rendered  accounts,  in  which  he  stated  the  purchases  to  have  been 
mad^  at  a  Certain  rate  per  pipe.  lu  fact,  C  liacl  neither  bought  nor  sold  any  wine.  The» 
transactions. were  who}ly.  fictitious,  but,^.  w^s  wholly  ignorant,  of  ^lat.  Upon  the  whole 
account  a  larger  sum  had  ^been  repaid  to  ^.,  as  the  proceeds  of  that  part  of  the  wine 
alleiged  to  p^  resol^i  thou  be  had  advanced;  but  the  other  pftrt  of  .the  wine,  which  C. 
represented  as  haviii^  been  purchaseu,.  was  unaccounted  for.  Held  th|tt  B»  was  liable  for 
the  false  lepr^sentationa  of  his  partner  •  and  that  A.  was  entitled  to  retahi  the  money  that 
had  been  paid  to  him  upon  these  fictitious  transactions,  as  if  they  were  real. 

Held  also,  the  supposed  purchases  having  been  repres^ted  \Xt  have  been  made  at  e 
certain  specified  rate  per  nipe,  that  4-  might  xnaintain  i^i  fction  for  money  had  and  reoeiff(| 
id  ttcorer  the  specific  siufls  Advancea  for  the  number  of  pipes  of  wine  unaccounted  for. 
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M19.  P^i^han;  Seijt;  Gumey  ind  titOeiAte  fot  tKfe  defehd- 

j^^  ants,  ir  the  defendant  Latham  hiid  even  beet!  prlVy 
t****i  lb  the  fraud  of  Parry^  this  action  fbr  nlioney  had  aiid 
received  is  fiot  niaititalnable,  for  it  ddefe  lidt  lie,  unless 
riibriey  actually  pass  between  the  J)aftiefc  IF  tnei^  be 
only  hioiiey's  worthi  or  if  bjr  irilstake,  ot  fr^tid;  a  ttWil 
represent  that  he  has  received  nioheyi  and  i!  afteHrards 
a^ear  upon  the  evidehte  that  moh6y  il^fe  tofet  re- 
ceived, this  is  hot  the  proper  fohn  of  abtiotl.  Noi*' 
here'iib  money  has  come  into  the  handi  of  inb  defeid« 
jlnts  beyond  what  tliey  hate  paid;  and  that  bemg  sb^ 
this  liction  is  not  maintamable;  Sis^cotidly,  ahhougfa  it 
be  true,  that  one  partner  is  liable  for  the  fiHttdoIcnt 
apts  bf  atiother;  that  rtile  must  be  cbfaflhed  tb  real 
transactions,  for  such  otily  are  in  the  ordinilijr  couts^ 
of  trade,  and  are  to  be  considered  as  partnership  trans- 
actlBiis.  Tlie  principle  upori  ^Hich  onie  (Sartde^  has 
been  held  bouhd  by  tlie  acts  of  another;  %  that  he 
gives  that  other  aii  implied  aiitiiority  td  Hind  him  in 
all  partnership  transactions,  and  therefore  tt  has  been 

.  held,  that  if  one  partner  be  dissatisfied  witk  the  conduct 
of  another,  and  gJve  notice  to  the  parties  Who  dre  trulUiig 
that  other  not  to  trust  him,  he  is  not  liable,  Willis  r. 
toi/son*  (a)  But  here  there  is  ho  partnership  tnins^on. 
These  fictitious  purchases  and  sales  are  not  ih  the  ordi- 
nary course  of  trade,  they  are  not  therefore  partnership 
transactions,  ivith  respect  to  whibh  aloHe  one  partner 
has  ah  implied  authority  to  bind  another.  Ttiere  is 
ho  instance  in  the  l>ooks,  where  one  partner  has  bi^ii 
held  l)ound  by  the  acts  of  another,  where  the  trans- 

«  action  is  not  a  real  transactioh.    There  are  instances 

(a)  1  Siirkif,  164. 
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as  to  t^  accepting  of  bills,  receiving  goods  or  money ;        1819* 
bat  these  &re  all  real  transactions.     Where  a  partner 
represents  that  he  has  bought  and  sold  goods,   and 
where  it  is  only  a  tt'ansactioii    extsting  in  his  own 
tnindf  when  planning  a  fraud,  there  is  no  authority 
which  says  that  his  partner  is  bound.    (Ho&x^J. 
Suppose   there   was    only  one  transaction,   vias.    an 
advance  of  5000/.,  a  return  of  money  for  wine  re- 
sold at  a  profit  of  2000/.,   and    that  7000/.    were 
accordingly  given  in  return  for  the  5000^  received 
88  if  it  were  a  real  transaction,  and  that  Latham  after- 
wards discovers  it  to  be  fictitious.     Latham  and  Phny 
could  not  then  treat  it  as  a  loan,  and  bring  an  action  to 
recover  back  as  much  as  the  sum  they  had  paid  ex* 
ceeded  the  money  advanced  to  them  with  interest,  and 
if  they  could  not,  then  there  was  no  debt  due  to  I/xtham 
and  Party ^  and  consequently  no  part  of  it  could  be  ap- 
plied to  subsequent  transactions.) 

Scarlett^  Marryat^  and  Tindal  contra.  It  is  well 
established  that  an  innocent  partner  is  liable  for  the 
fraudulent  acts  of  another.  In  Willet  v.  Chambers  (a), 
there  was  a  partnership  between  two  conveyancers  in  the 
country,  and  money  had  been  received  partly  by  one 
and  partly  by  the  other,  to  be  laid  out  upon  a  mortr 
gage ;  the  mortgage  was  forged  by  one  of  the  partners 
without  the  knowledge  of  the  other,  still  it  was  held 
that  the  innocent  partner  was  liable  to  repay  the  money* 
In  Jacaud  v.  French  (6),  the  same  principle  was  recog« 
nised ;  and  in.Bcnd  v.  Gibson  and  Jepltfion  (c)^  one  df  two 

(a)  Cmper,  814.  (6)  l^  Entt,  ^l7. 

(c)  1  Cum^.  185. 

partner^ 
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1819.        partners,  witli  the  intention  of  cheating  the  other,  par« 
"  chased  articles  such  as  might  be  used  in  the  business. 

Raw 

against        which  he  instantly  converted  to  his  own  separate  use. 
JjordEllenboraugi  held,  there  being  nocoUusion  between, 
him  and  the  seller^  that  this  was  to  be  considered  as  a 
partnership  transaction,  and  that  the  innocent  par^ 
was  liable  for  the  price  of  the  good%  without  proof  of 
any  previous  dealing  between  the  parties.     Now  here 
the  defendant  Parry  has  received  money  as  the  price  of 
a  certain  number  of  pipes  of  wine,  which  he  alleges  he 
has  purchased ;  he  afterwards  represents  that  he  has 
sold  a  part  of  these  wines  at  a  profit,  and  pays  the  pro* 
ceeds  of  such  sale  to  the  plaintiff;  he  still  is  bound  to 
account  for  the  residue :  the  money  paid  into  his  hands 
as  the  price  of  the  residue  of  those  wines,  is  money  had 
and  received  to  the  plaintiff's  use,  and  then  this  being 
a  partnership  transaction,  Latham  is  liable  for  the  acts 
of  his  partner ;  the  plaintiff  seeks  only  to  recover  money 
^cifically  paid  by  him  to  the  defendants  to  purchase 
specificwines,  which  they  represented  they  had  purchased 
for  him,  and  which  they  had  not  It  is  money  advanced 
therefore  upon  a  consideration  which  has  failed ;  bat  it 
is  said  that  the  defendants  are  entitled  to  deduct  firom 
the  money  advanced  by  the  plaintiff  for  the  purchase  of 
those  wines,  those  payments  which  were  made  by  them 
in  respect  of  profits  which  they  represented  as  having 
been  made  upon  the  sale  of  part  of  the  wines;  or  in 
other  words,  they  are  entitled  to  consider  the  plaintiff's 
advances  as  a  loan  of  money,  and  the  payments  made 
by  them  specifically  as  prc^ts,  as  a  repayment  of  part 
of  the  principal  advanced  to  them :  the  consequence  of 
this  would  be,  that  if  the  plaintiff  had  received  a  sum 
6000/,  on  the  account  of  profits,  he  would  be  bound 

at 
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at  the  end  of  one  or  even  of  five  years,  to  refund  the  1819. 
Bame,  because  the  defendants,  or  one  of  them,  had  im- 
posed upon  him  as  to  those  profits.  This  indeed  would 
be  applying  payments  which  had  been  made  upon  one 
account  to  another.  These  transactions  are  not  to  be 
considered  as  forming  one  account  in  the  aggregate, 
fbr  the  defendants  themselves  have  separated  them,  and 
have  rendered  an  account  of  what  was  sold  and  what 
not;  besides,  it  is  not  a  purchase  of  a  gross  parcel  of 
goods  at  a  gross  sum  of  money,  but  a  purchase  of  a 
certain  number  of  pipes  of  wines,  at  a  specific  price  per 
pipe,  and  the  plaintiflPis  entitled  to  recover  the  sum  he 
had  advanced  for  the  price  of  every  pipe  of  wine  not  ac- 
tually purchased. 

Cur.  adv.  vutt. 

Abbott  C.  J.  Now  delivered  the  judgment  of  the 
Court  This  case  has  been  so  recently  argued,  that  it 
is  not  now  necessary  to  state  the  circumstances  of  it, 
and  it  will  be  sufficient  to  observe,  that  according  to 
the  accounts  rendered  to  the  plaintiff,  the  supposed 
purchases  were  all  allied  to  be  made  at  certain  speci- 
fied rates  per  pipe  or  hogshead,  so  that  each  transaction, 
if  real,  was  divisible  in  its  own  nature.  Upon  consider- 
ation of  the  case  we  are  of  opinion,  that  the  de- 
fendant Latham  is  bound  by  the  acts  and  r^resent- 
ations  of  his  partner  Parry,  and  cannot  be  alfowed  to 
say  that  those  transactions  were  fictitious,  which  Parry 
represented  to  be  real,  whether  such  representations 
applied  to  the  sale  of  the  whole  number  of  casks  sup- 
posed to  have  been  purchased  at  one  time,  or  to  a  part 
only  of  such  number.  The  consequence  of  this  will 
be,  that  the  plnintifi^is  entitled  to  retaiui  without  account, 

aU 
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191^*  aU  the  mooey  tbul  has  been  paid  to  bisi  upon  llieae  fte* 
titious  Iranaselion^  as  be  would  haie  been  if  ib^  traiw- 
adions  had  been  real,  and  k  entided  to  recover  back 
the  sums  advanced  for  the'Otheristtpposed  pofcbase*^ 
99  mwy  advanced  by  him  upon  a  oondderatioB  not 
perfprmedt  and  as  therefore  bad  and  received  by  ibe 
defendants  to  his  use.  The  nonsuit  therefore  most 
lie  set  9sid^  and  a  verdict  entered  for  ,^e  pbiaw 
tiff,  for  the  sum  which  shall  be  found  due  ixfm  the 
pripciple  whidi  I  have  mentioned^  which  is  the  ilildde 
m^st  &vourri>le  for  the  plaintiffi 

Rolo^  ahaolttte* 


^IJj^lsdi.  Winter  agains\  Mouselex* 

Abcmdiw.con-  T\ECLARATION  on  a  bond  for  2000/.,  dated  29lh 
ull'^ji^of*  Septcmherl\%\\^  the  condition  of  which,  after  rel 

■urn  of  money    citiuff  Certain  transactions  between  plaintiff  and  defend- 
to  executors  of  ^  * 

the  obligor,  and  ant,  Stated,  that  if  defendant  should  pay  to  plaintiff 

of  theinterest  ,       ,    ' .     '  i  .    ;.^  t     i     -"        t       ••-.''         i_ 

during  his         yearly,  during  his  life,  40/.,  being  the  interest  on  Ine 

^*'c2Si?diy8,  principal  at  4/.  per  cent.,  by  half-yearly  payments,  on 

^doT^^l^  iflre^irfffy  and  ilf/cAa^//»a5,  or  within  twenty  days  next 

mand.    The      after  demand;  and  should  also  pay  the- principal  sum 

obligee  became  -     .  t  .  ,      .        *    -^  ♦...        «^. 

bankrupt  and  of  1000/.  Within  twelve  months  after  the  decease  of  the 
interest  was  then      i  •     •/«  i  •  '    ■,     .    .  •  * 

due^butno   .   plaintiff,  to  his  exccutors  or  admmistrators,  together 

bOT*made^  With  all  interest  tlien  due  for  the  same,  then  the  writing 
hayin  ^^  no  ^^J^g^^^^J'  ^^  ^^  ^o*^*  Declaration  then  assigned  as  a 
forfeiture,  that    breach  of  the  condition,  the  non-payment  of  a  vear  and  a 

thebonddld         •     i       •  *^  -^     .  t!         r^ i 

not  constitute  halPs  mtercst  and  alleged  that  a  demand  had  been  made, 
_&  debt  prove-  ■.'•»■     i 

able  under  the  ooountssion.  Held,  secondly,  that  'it  was  not  prorcoble  as  an  annuity 
bond  wiUiin  Uie  meaning  of  49  G.  3.  c.  121.  1. 17. 

and 
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aqd  twenty  days  el^«ed,  by  reason  whereof  the  bond  be«  igi9^ 
came  fbrfeited.  Plea  that  after  the  |bond  became  forfeited, 
as  in  the  dedaration  mentioned,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  10th  of  Jofy,  1818,  •■^«"^- 
t)ie  defendant  became  a  bankrupt,  and  Hat  tie  said 
deit  accrued  due  and  waspoj^e  to  tie  plaintijgF  before 
tie  deJenda^t  became  a  batUcrupt,  and  upon  that  plea 
iasue  was  joined.  At  the  trial  before  Garrom  &•  at  the 
Stqgbrd  Spring  Assises,  1819,  it  appeared  that  the  in- 
terest ipras  all  due  on  the  25th  March,  1817,  that  the 
commission  was  dated  the  6th  May,  in  that  year,  and 
th^  the  dafendant  obtained  his  certificate  on  the  2dd 
Aprils  1818.  But  the  defendant  was  unable  to  shew 
that  any  demand  for  payment  was  made  upon  him  pre- 
viously to  his  biemkruptcy.  It  was  contended  that  this 
bond  had  become  forfeited  before  the  bankruptcy,  and 
was  a  debt  proveable  under  the  commission,  and 
therefore  barred  by  the  certificate;  and  secondly,  that 
it  was  an  annuity  bond,  and  therefore  proveable  un- 
der 49  G.  3.  r.  121.  s.  17-  The  learnecT  judge  over- 
ruled both  these  objections,  and  the  jury,  by  his  direc*^ 
tions,  found  a  verdict  for  the  plaintifi*.  A  rule  nisi  for 
a  new  trial  having  been  obtained  by  Jervis  in  last  Easier 
term,  upon  the  objections  taken  at  the  trial, 

W*  E.  Taunton  now  shewed  cause.  This  case  is  dis- 
tinguishable from  Ea:  parte  Rchdatt  (a),  on  the  ground 
that  there  there  had  been  a  forfeiture  of  the  bond  pre- 
viously to  the  bankruptcy,  which  there  has  not  been  here, 
no  demand  for  the  payment  of  the  interest  having  been 
proved.  But  in  Ea  parte  Barker  (&),  where  no  forfeiture 
had  taken  place,  it  was  held  not  to  be  proveable.     The 

(a)  8  R<m,  41$.  (^}  9  Vfs.jun*  ^^0. 
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804  CASES  IN  TRINITY  TERM 


Wiwnft 

MoUttLlY. 


1819*        same  distinction  is  taken  between  the  cases  Ex  parte 
Groom  {a)y  where  the  proof  was  rejected,  and  Ex  parte 
Winchester  (&),  where  it  was  admitted.    The  rule  is,  that 
unless  there  has  been  a  forfeiture  of  the  bond  it  is  not 
proveable.    As  to  the  other  point,  this  is  not  an  annuity 
bond  within  49  G.  3.  c.  121.  $.  IT.     For  the  principal 
here  never  was  put  in  hazard ;  on  the  contrary,  it  is  to  be 
repaid  to  the  plaintiff's  executors  within  a  certain  time 
after  his  death,  and  interest  is  to  be  paid  till  that  time. 
An  annuity  is  a  certain  sum,  which  is  periodically  pay- 
able in  satisfaction  of  the  debt  and  demand ;  but  here 
the  debt  is  kept  alive,  notwithstanding  the  annual  pay- 
ment* 

Jervis  contra.  Contended  first  that  this  fell  within 
the  rule  laid  down  in  Ex  parte  RaaoUUi^  the  failure  to  pa/ 
interest  having  occurred  before  the  bankruptcy;  but 
secondly,  that  it  might  have,  been  proved  under  49  G.  3. 
c.  121.  5.  17*1  which  entides  any  annuity  creditor  to 
prove  whether  there  be  any  arrears  at  the  time  <^  the 
batihuptcy  or  not.  Now  an  annuity,  strictly  speakings  is 
an  annual  payment,  and  the  annual  payment  in  Ex  parte 
Bcnolatty  which  exceeded  5  per  cent,  is  considered  by 
the  Court  as  an  annuity.  This  bond,  therefore,  was 
proveable  under  the  commission,  either  on  the  grouod 
that  there  was  a  breach  of  one  of  the  conditions,  or  on 
the  ground  that  it  was  an  annuity. 

Abbott  J.  I  am  of  opinion  that  this  bond  was  not 
proveable  under  the  commission.  In  many  of  its  circum- 
stances this  case  is  very  like  Ex  parte  BxmlaU ;  but  it  dif- 
fers in  the  very  point  which  was  the  very  foundation  of  the 

(a)  1^.115.  (f,)  l.iti.116. 
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judgment;  which  was  that  the  breach  of  the  condition        1819. 

gave  a  right  to  the  obligee  to  put  the  bond  in  suit. 

Here  there  was  no  forfeiture  of  the  bond,  and  therefore 

the  obhgee  had  no  right  to  put  the  bond  in  su'it^  and 

consequently  had  no  right  to  prove  his  debt  under  the 

commission.     It  has  been  argued>  howcTer,  that  this  is 

an  annuity -bond,  and  that  it  comes  within  the  49  G.  S. 

e.  121.  5.  17.,  which  entitles  the  annuity  creditor  of  any 

bankrupt  to  prove  under  the  commission  for  the  value 

of  such  annuity,  which  value  the  commissioners  are 

to  ascertain.     Certainly  thb  is  merely  a  stipulation  for 

the  payment  of  interest  for  the  forbearance  of  a  certain 

sum  of  money.    It  is  not  an  annuity  in  any  reasonable 

sense  of  the  term,  nor  does  it  come  within  that  meaning 

in  the  act  of  parliament. 

Baylet  J.  It  is  an  abuse  of  terms  to  call  this  an 
annuity  bond.  It  is  a  bond  to  pay  the  principal  sum  with 
interest  in  the  mean  time ;  i!x parte  Baalati  is  a  strong 
authority  agamst  the  defendant,  for  the  very  ground  of 
the  judgment  there  was  that  the  bond  was  forfeited,  and 
I  think,  under  the  authority  of  that  case^  that  thephiintiff 
would  not  be  at  liberty  to  prove  the  debt  under  the 
commission. 

.  HoLRoYD  J.  There  was  no  forfeiture  of  this  bond 
before  the  bankruptcy,  and  therefore  it  is  not  t)rove- 
able  under  the  comniissioq,  unless  it  comes  within  the 
49  6.  3.  c.  121.  s.  17.,  which  enables  the  annuity  ere* 
ditor  of  any  bankrupt  to  prove  his  debt|  for  the  value  of 
auch  annuity,  which  is  to  be  ascertained  by  the  com- 
missioners. Although  this  may  be  an  annuity  in  one 
Vou  XL    '  8  O  tense 
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sense  of  the  word,  I  amirf  opinion  that  H  is  not  an 
annuity  within  the  meaning  of  the  aet  of  pariiament. 

Best  J.  If  this  be  an  annuity  it  wonM  ftll  within 
the  annuity  ac^  and  require  to  be  enrolled,  and  if  ao 
every  bond  for  the  payment  of  principal  and  interest 
would  be  subject  to  the  provisions  of  that  statute,  for 
every  such  bond  provides  for  an  annual  payment  ci 
interest,  and,  according  to  the  argument,  that  alone 
would  constitute  an  annuity.  I  have^  however,  always 
understood  the  meaning  of  an  annuity  to  be  where  the 
principal  is  gone  for  ever^  and  it  Is  ^tisfled  by  periodic 
cal  payments.  On  the  other  point,  I  am  also  of  opinion 
that  this  bond,  not  having  be«i  forfUted,  was  not 
proveable  under  the  commission,  and  consequendy  that 
the  defendant's  certificate  is  no  bar  to  this  acdon. 

Rule  disdiaiged. 


Wednndayt 
June  30th. 


Tbemodeof 
burying  the 
dead  is  a  matter 
of  ecclesiastical^ 
cognizance: 
and  therefore 
-where  the  q[ue9- 
tion  was» 
Whether  a 
parishioner  bad 
a  right  to  be 
buried  in  the 
parish  cHurcb- 
yard  in  an  iron' 
coffin,  which 
was  a  new  and 
unuaual  oiode^ 


The  Kino  (gainst  Cowmi^^^  andOdiers. 

\  RULE,  nisi  had  been  obtained  for  a  mandamus  to 
the  rector^  officiating  curate,  churchwardens,  and 
sexton  of  the  parish  of  ScUnt  Andrew^  HdBxjm^  com- 
manding them  to  bury,  or  to  do  every  act  necessary 
to  be  done,  in  order  to  the  burial  in  the  churchyard  of 
that  parish,  of  the  corpse  of  M.  G.  deceased,  the  late 
wife  oi  A.  G.  a  parishioner  of  the  said  parish.  It  now 
appeared  from  the  affidavits  thiit  the  corpse  had  been 
refused  interment,  on  account  of  its  b^g  indosed  in 

the  Court  infused  a  mandamus. 

an 
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an  iron  coffin^  it  being  expressly  intimated,  that  it  iai9. 

woold  bej  interred  if  brought  in  the  usual  way,  in  a  — "^ 

wooden  ooflSn.    The  number  of  the  inhabitants  of  the  agahm^ 
parish  was  SOiOOO,  and  the  burials  were  700  annually, 

Qwm^  and  Campbell  now  shewed  cause.  It  is  sworn 
that  the  usual  mode  in  this  parish  is  to  buiy  in  wooden 
coffin^  and  if  this  new  mode  prevail  it  is  clear,  (rom 
the  statement  of  numbers  annually  buried,^  that  the 
church-yard  would,  in  a  short  time^  be  filled.  Admitting 
that  at  common  Iitw  there  is  a  right  of  internment,  still 
the  usage  which  confirmed  the  right,  as  also  prescribed 
the  mode  of  exercisiug  it^  Andrews  v.  Cawihome^a)*  Be^ 
;  sides  the  mode  of  burial,  is  a  matter  purely  of  ecclesi- 
astical ^gnizance^  and  it  is  well  known  that  in  such 
cases  this  Court  will  not  interfere.  Bex  v.  Churck^ 
wardens  qf  St.Felers^  Thetford^  (b)^  Rex  y.  Taylor  {c). 
Here  there  has  been  no  absolute  refusal  to  bury,  but 
only  to  bury  in  a  particular  mode.  Besides,  how  hx  is 
the  claim  to  gOj  tot  a  party  might  claim  as  a  right  to 
buiy  ix)  an  iron  coffin  of  any  dimensions. 

ScarleU  and  dhiOtf  contra.  By  common  law  the  in>- 
habitants  of  the  parish  have  a  right  to  be  buried  in  the 
churcbyardi  and  no  particular  mode  of  burial  is  pre- 
scribed, I>egges  Parsons*  Law^pt.  I.  c.  12.  Burn*s  Ecd. 
Z..,  tit.  Burialy  258.  Comfris  Dig.  tit.  Cemetery^  B. 
Dean  and  Chapter  of  Exetet's  Case,  {d)  The  case  of 
Bex  V.  Bishop  of  Exeter  {e)  is  in  point.  There  this 
Court  granted  a  mandamus,  to  compel  him  to  give  the 

(a)  WUkh  SS6.  (I)  5  t.R.  564. 

(c)  1  Bum  EcoUL,  258.  Ed.  1809.  (d)  l  ,SWt,534. 
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1819.  chrism  to  baptize  the  parishioners*- children,  although, 
in  that  case  the  archbishop  might  have  been  appealed 
to.  And  in  Ilea  v.  Dean  and  Chapter  of  Trinity  Chapel^ 
Dublin  (a),  the  same  law  is  laid  down ;  yet  in  both  these 
cases  it  might  have  been  urged  they  were  matters  of 
ecclesiastical  jurisdiction.  This  writ  of  mandamus  is  in 
fact  in  aid  of  the  ecclesiastical  court,  being  in  the  nature 
of  a  bill  fbr  a  specific  performance,  to  compel  the  act  to 
be  done,  which  no  other  court  can  do.  For  the  bisiiop 
can  only  punish  and  censure,  whereas  this  Court  may 
command  the  thing  to  be  done,  and  so  remove  ^  inde- 
cent exposure  of  the  dead  body.  The  truth  is  that  tbb 
is  only  resisted  in  order  to  obtain  a  larger  fee.  Bat 
burial  cannot  be  denied  on  that  account,  Bes  t.  The 
Lord  of  the  Manor  of  tiendon  (6),  and  UtOenood  r. 
mmam.(c) 

Abbott  C.  J.  I  am  of  opinion  that  in  this  particular 
case  the  Court  cannot  interpose  by  granting  a  raafida* 
mus.  It  may  be  admitted  for  the  purpose  of  the  pre* 
sent  question,  that  the  right  of  sepulture  is  a  common 
law  right ;  but  I  am  of  opinion  that  the  mode  of  burial  is 
a  subject  of  ecclesiastical  cognizance  alone.  If  a  clergy- 
man should  absolutely  refuse  to  bury  the  body  of  a  dead 
person,  brought  for  interment  in  the  usual  im^,  I  am 
by  no  means  prepared  to  say  that  this  Court  would  not 
grant  a  mandamus  to  compel  him  to  inter  the  body- 
But  in  so  doing  we  should  be  acting  in  aid  of  the  eccle> 
fiiastical  court,  for  that  court  would  compel  the  burial, 
although  not  in  so  speedy  a  manner  as  by  mandamus. 
In  this  case  there  has  been  no  refusal  to  inter  the  body 

(a)  •  iMi  S«.  (h)  S  ti  B.  4S4.         (e)  $  Tkmd.  SSI. 

in 
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in  the  usual  and  ordinary  mode;  the  contest  between        1819. 
the  parties  is,  whether  the  officers  of  the  parish  shall       — — 
be  compelled  to  bury  the  body  in  an  unusual  and  ex-        affdna 
traordinary  manner.      I  am  of  opinion  that  that  is  a      a^oSbm! 
question  proper  for  the  decbion  of  the  ecclesiastical 
court  and  not  of  this  Court.     I  need  not  say  that  in 
matters  purely  of  ecclesiastical  cognizance,  this  Court 
does  not  interfere,  as  for  insttmce  in  the  case  cited  from 
5  7*.  A,  the  Court  will  not  grant  a  mandamus  to  make 
a  church-rate.    I  am  therefore  of  opinion  that  this  rule 
should  be  discharged  with  costs. 

Batley  J.  I  agree  entirely  with  my  Lord  C.  J.  in 
the  judgment  which  he  has  delivered.  The  object  of 
this  application  is  to  compel  a  burial  in  a  specific  man« 
ner.  It  is  not  for  this  Court  to  say  that  there  shall  be 
a  particular  mode  of  burial,,  but  that  is  a  matter  purely 
for  the  consideration  of  the  ecclesiastical  court. 

HoLBOYD  J.  I  am  also  of  the  same  opinion.  The 
matter  in  dispute  is  merely  as  to  the  mode  of  burial, 
and  that  I  think  is  purely  of  ecclesiastical  cognizance.  In 
3  Inst.  203.  it  is  said,  **  that  in  every  sepulchre  that 
hath  a  monument,  two  things  are  to  be  considered,  viz. 
the  monument  and  the  sepulture  or  burial  of  the  dead. 
The  burial  of  the  cadaver^  (that  is  caro  data  vermibus^) 
is  nullius  in  bonis,  and  belongs  to  ecclesiastical  cogniz- 
ance, but  as  to  the  monument,  action  is  given  (as  hath 
been  said),  at  the  common  law  for  defacing  thereof." 
It'seems  to  me  that  the  mode  of  biurial  is  as  much  a 
matter  of  ecclesiastical  cognizance,  as  the  prayers  that 
^  .  are  to  be  read,  or  the  ceremonies  that  are  to  be  used  at 
SG8  the 
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the  funeral, 
.diieharged. 


I  therefore  think  that  this  role  should  be 


Best  J.    It  8(^ms  to  me  that  this  a  matter  purelj 
for  the  eedesiaetical  courts  and  that  of  itself  is  a  saffi- 
dent  reas(m  why  this  mandamus  should  not  be  granted* 
But  considering  this  as  an  application  to  the  discretion 
of  the  Court)  I  think  that  this  mandamus  ought  not  to 
go*    The  consequence  of  enforcmg  such  a  mode  of 
burial  would  produce  great  public  inconvenience.     For 
it  is  evident  that  in  a  few  years  the  church-yard  would 
be  filled,  and  a  great  additional  expense  cast  upon  the 
parish  in  providing  other  places  for  the  burial  of  the 
parishioners.   I  think,  therefore^  that  this  Court  ahonld 
tiot  interface  in  the  exercise  of  its  discretion^  to  en- 
force a  mode  of  burial  calculated  to  produce  such  con- 
sequences. 

Rule  discharged  with  costs. 


Metrick  and  Others  against  Whishaw  and 
'  Others. 


JpRANCIS  Whishaw  being  seized  in  fee  cS  certain 
estates  by  his  marriage-settlement  conveyed  them  to 
frustees  to  the  use  of  himself  for  life,  remainder  to  trus- 
tees to  preserve  contingent  remainders;  remainder  for 
securing  certain  payments  to  his  wife,  and  subject  thereto, 


^.bymsRiage 
settlement, 
conveyed  cer- 
tain estates  to 
trustees  with 
remainder  to 
his  children 
of  the  mar- 
riage, share  and  share  alike,  as  tenants  in  dommon ;  and  lor  ddfhuk  ^  such  i«ie  and 
if  any  of  such  children,  there  being  more  than  one,  shall  happen  to  die  without  issue 

^  before  twenty -one,  that  in  every  such  case,  the  share  of  such  child,  should  go  to  the  sur- 
Tivors,  as  tenants  in  common;  and  in  esse  all  such  children  should  die  without  issue,  then 
to  the  use  of -the  settlor  la  fee.     Held,  that  there  were  no  cross-remainden  between  the 

,  children  of  the  marriage,  except  in  the  case  of  a  cliild  having  died  without  issue,  and 
under  twenty-one.  And  that  one  of  the  children  hating  died  without  issuer  but  alter 
Iwenty-ona^  that  his  share  vested  in thesetthv,  and  not  in  the  surrivor. 
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to  the  use  of  all  aiid  every  of  the  children  of  the  stud 
Whishaw  on  the  body  of  his  intended  wife  to  be  b^oCten, 
sons  as  well  ^  daughters,  and  the  heirs  of  their  several 
respective  body  and  bodies  to  be  begotten  equallyi 
share  and  share  alike^  as  tenants  in  common^  and  not 
as  joint  tenants,  with  remainder  over,  in  the  words 
following,  <<  And  for  default  of  such  issue,  and  if  any 
of  such  children,  there  being  more  than  one,  shall 
happen .  to  die  without  issue  of  bis  or  their  bodies  or 
body,  before  he,  she^  or  they  shall  attain  the  full  age  of 
twenty*one  years,  that  then  and  in  eVery  such  case^ 
the  part  and  share,  parts  and  shares  of  every  such 
child  and  children  so  dybg,  shall  go  and  remain^  and 
be  to  the  survivors  and  survivor  of  such  children,  and 
the  heirs  of  the  bodies  and  body  of  such  survivors  and 
survivor  as  tenants  in  common,  and  not  as  joint 
tenants,  and  in  ease  all  such  bhildrien  should  die  with- 
out  issue  df  his,  het*^  or  their  body  or  bodie%  then  to 
the  use  of  th^  iaid  Frandi  Whishaw  his  heirs  and 
BS6i|(ii8  for  even**  The  marriage  took  eflfect^  and  the 
issue  itere  two  children,  Luke  ilnd  Maty  Anne,  Luke 
after  attaining  twerity-one  yeari^  died  without  issue, 
and  in  the  life-timb  of  his  fiither.  .  Mafif  Anne^  who 
survived  Lahe^  intermarried  with  fVittiam  M^dc^  and 
also  died  in  (be  lifi^-tinie  of  her  ikth^h  leaving  the 
plaintiffi  her  only  children.  Fmnds  WAiihaw  died  in 
Nonemher  1816^  and  by  a  codicil  to  his  will,  after  re- 
citing that  upon  the  dtath  of  his  sbn  DOte  fVhishaw 
without  issuer  after  hbting  obtained  the  age  of  twcinty- 
one  yettrs,  he  the  said  Pranm$  Wktihaim  conceived  him- 
self to  have  become  entitled  to  the  reversion  in  fee 
simple  of  and  in  one  moiety  of  the  premises  comprised 
in  the  said  indentures  of  settlement,  devised  the  said 
8  G  4  moiety 
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1819*  moiety  to  trustees,  to  certain  uses  therein  mentioned, 
under  which  the  several  defendants  were  variously  in- 
terested. The  question,  directed  by  the  Vice  Chan- 
cellor for  the  ppinion  of  this  Court,  was/  Whether 
under  the  limitations  of  the  marriage-settlement  the 
said  Mary  Anne  Mejfrick  (the  late  mother  of  the  plain- 
tiffi)  upon  the  death  of  the  said  Luie  Whiskcno  took 
any  and  what  estate  in  the  moiety  of  the  freehold  pre- 
mises comprised  in  the  settlement  to  which  the  said 
Ijuke  WkiAawy  as  the  other  of  the  two  xbildren  of 
Francis  Whistum  and  Anne  his  wife,  who  attained  the 
age  of  21  years  was  entitled  to  at  the  time  of  his  death, 
under  the  limitations  of  the  same  indentures.  The 
case  was  ai^ed  at  the  sittings  at  Serjeants  Inn  before 
last  Hthtty  Tenoi  by 

WdUon  for  the  plaintiff.  By  this  deed  crqss-remaiiH 
ders  are  created  amongst  the  children  of  the  marriage^ 
in  the  event  of  any  of  them  dying  at  any  age  without 
issue,  and  consequently  Mary  Anne  Meyrickf  upon  the 
death  QiJjuke  Whishaw,  took  a  fee-tail  in  his  moiety  of 
the  premises.  No  precise  form  of  words  is  necessary 
to  create  cross-remainders;  it  is  sufficient  if  that  in- 
tention appear  on  the  face  of  the  deed.  JDce  v.  Waine^ 
Wright  (a).  Here  such  an  intention  clearly  appears,  for 
by  the* express  terms  of  the  deed  the  ultimate  re- 
mainder to  the  settlor  was  to  take  effect  only  in  case  all 
the  children  of  the  marriage  should  die  without  issue. 
By  the  construction  to  be  contended  for  on  the  other 
ude,  if  any  of  the  children  of  the  marriage  die  after  the 
age  of  twenty-one  years,  with  or  without  issue,  thcul- 

{a)  ST  SU  451. 
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timate  remainder  is  to  take  effect  as  to  that  child's 
share.  That,  however,  is  wholly,  inconsistent  with  the 
intention  of  the  settlor^  as  declared  in  the  ultimate  li- 
mitation) which  is  in  these  words :  ^<  And  in  case  all 
such  children  should  die  without  issue  of  his,  her,  or 
their  body  or  bodies,  then  to  the  use  of  the  said  Francis 
WhishaWf  his  heirs  and  assigns,"  without  any  reference 
to  the  time  of  death  of  such  children,  whether  under  or 
above  the  age  of  twenty-one  years.  It  is  true^  that  in 
the  case  of  a  deed  like  the  present,  there  must  be  ex- 
press words  of  inheritance  to  create  cross^reroainders 
in  tail ;  although  it  would  be  otherwise  in  a  will  if  the 
intention  were  clear.  In  this  deed,  however,  there  are 
such  express  words  of  inheritance;  the  settlor  after 
limiting  estates  in  tail  to  all  and  every  the  children  of 
the  marriage  respectively,  as  tenants  in  common,  limits 
the  remainders  over  thus :  ^^  And  for  default  of  such 
issue,  and  if  any  such  children,  thei*e  being  more  than 
one,  shall  happen  to  die  without  issue  before  twenty- 
one,  then  and  in  every  such  case  the  part  or  share  of 
the  child  so  dying  shall  go  and  remain  to  the  sarvivor 
and  survivors  of  such'children^  and  the  heirs  of  their 
bodies  as  tenants  in  common.''  The  words  <*  for  de- 
fault of  such  issue  clearly  relate  to  any  failure  of  such 
issue"  whether  partial  or  total.  The  preceding  estates 
in  tail  limited  to  all  and  every  the  children,  in  case  of 
'  there  being  more  than  one  child,  are  distinct  estates  in 
tail  to  each  child ;  and  the  words  ^*  default  of  issue" 
relate  to  any  default  of  issue  in  any  of  the  before  li- 
mited estates.  This  is  the  case  that  has  happened; 
one  of  the  children  has  died  without  issue;  the  cross- 
remainders  limited  with  words  of  inheritance  are  sub- 
sequent to  those  words;  and  this  is  one  of  the  cases  in 

which 
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1819.  which  they  are  to  have  effsct.  The  word  ^  and**  pre- 
ceding the  words  <<  as  to  the  children  dying  without  itttie 
under  twenty-on^''  may  be  construed  digunctiyely»  or  if 
taken  literally^  then  there  are  two  cases  made,  of  which 
the  present  case  is  one^  in  either  of  which  the  cross- 
remainders  are  to  take  place.  It  Is  true  that  the 
settlor  goes  on  to  state  a  particular  case,  which  is,  the 
dying  under  age  and  without  issue,  and  which  is  ac- 
cording to  this  construction,  included  in  the  general 
words  '<  for  default  of  such  issue  ;**  but  he  has  only  men- 
tioned that  as  the  case  most  likely  to  happen,  hanog 
preriously  used  words  comprehending  any  defimlt  of 
issue*  The  instance  put  thus  unnecessarily  should  not 
be  construed  so  as  to  control  and  defeat  the  prior 
general  words.  The  construction  contended  for  by  the 
plaiiitiff  only  assumes  a  redundancy  of  expression,  bat 
does  not  tontradict  any  part  of  the  deed;  the  other  which 
confines  the  cross-remainders  to  the  children  dying  utider 
age  and  without  issuer,  contradicts  the  ttltimate  limit- 
ation, as  well  as  the  words  **  for  default  of  such  issue^' 
prisceding  the  limitatitm  of  cross-remainders*  If  words 
are  doubtful  the  intention  should  prevail.  It  is  alio  a 
rule  of  construction  that  a  deed  is  to  be  taken  most 
strongly  against  the  grantor,  Skep.  Touchi  87.  Bacon 
Abr.  tit.  Grants  393.  It  would  be  difficult  to  ass^ 
a  reason*  for  a  moiety  of  the  estate  going  away  from  the 
surviving  child  in  the  ease  that  has  happened*  When 
the  first  child  was  born  the  whole  estate  tail  vested  in 
that  child,  subject  to  be  divested  or  opened  on  the  birtfi 
of  another;  but  this  was  with  a  view  to  the  ad- 
vantage of  that  other.  Now  it  could  not  be  intended 
that  the  surviving  child  should  suffer  in  case  the  other 
child  died  without  issue;  and  the  dying  before  of  lUter 
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tvventy-oiie  makes  no  difference  as  to  the  intention  in 
this  ease.  If  there  had  been  only  one  child  bom,  that 
child  would  have  taken  the  wholb.  If  this  had  bten 
the  case  of  a  will  there  could  have  been  no  doubt, 
Green  ri Stephens,  [a)  The  words  of  this  settlement  are 
however  comprehensive,  and  apt  enough  to  execute 
the  intention  and  to  pass  the  estate  of  the  deceased's 
son  to  the  mother  of  the  plaintiff  by  way  of  cross- 
remainder,  under  the  words  <<  for  default  of  such 
issue,"  used  prior  to  the  limitation  of  the  cross^re*- 
mainders.,  A  narrower  construction  will  defeat  the  in- 
tention, and  deprive  the  plaintifib  of  their  inherits 
ance. 


1819. 


Stigden  ecmtril.  It  is  a  wdl  established  ml^  that 
cfos»*remainders,  are  not  to  be  raised  by  implication  in 
a  deed.  Nevett  v.  Nepell  (A),  and  Cde  v.  Levingstm  (c). 
In  Doe  V.  Wainewr^hU  {d)  Lord  Kewfcn  staibs,  Ihat 
the  deed  contained  express  limitations  byway  of  cross- 
remainders.  Here  there  are  no  words  expressly  creat- 
ing general  cross-remainders.  Doe  v.  Dorvell  (e)  is  a 
clear  authority  applicable  to  this  very  case.  There  a 
grandfather,  after  the  marriage  of  his  son  J3.,  who  bad 
two  children  then  living,  conveyed  lands  to  trustees  to 
the  use  of  himself  for  life,  remainder  to  B»  ibr  life ; 
remainder'  to  trustees.  Sec,  remainder  to  the  use  of 
sudi  child  or  children  of  J7.,  and  in  such  sharesj  &c. 
as  JB.  should  appoint,  and  in  default  of  such  appoint- 
ment, <<  to  the  use  of  all  and  every  the  children  of  B. 
and  the  heirs  of  their  several  and  respective  bodies  as 
tenants  in  pommon,  but  if  only  one  such  child^  to  the 


(o)  17  Fes.  74.         (6)  1  Roa.  Abr.  837.  (c)  1  Vcntm.  224. 

(d)  ST>M.  427.  (e)  5  T^  M.  518. 
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use  of  such  only  child  and  the  heirs  of  his  cac  her 
body;"  remfiinder  to  the  right  heirs  of  A^  in  feew 
Then  A.  conveyed  the  reversion  in  fee  to  CL  After- 
wards B.  had  other  children  and  died  without  appoint- 
ing. Held  that  JB/s  children  took  vested  interests  in 
tail,  and  that  upon  the  death  of  each  child  without 
issue,  his  share  fell  into  the  reversion  conveyed  to  C 
In  Doe  v.  Wordey  {a\  the  limitation  was  to  all  and 
every  the  daughter  and  daughters  to  be  b^otten,  share 
and  share  alike,  equally  to  be  divided  between  them, 
and  the  heirs  of  the  body  or  bodies  of  all  lyid  every 
such  daughter  and  daughters,  and  for  drfauU  rf  sMck 
issue  to  the  right  heirs,  it  was  held  that  there  were  no 
cross-remainders  between  the  daughters  and  their 
issu^  and  Lord  Kenyon  in  that  case  regrets  that  the 
rule  of  construction  applicable  to  deeds,  that  cross-re- 
raainders  could  not  be  raised  by  implication,  did  not 
also  take  effect  in  the  case  of  wills.  The  intention  of 
the  settlor  here  is  in  &vour  of  t^his  construction ;  if  a  child 
died  before  he  could  bar  the  entail,  his  share  is  to  go 
to  the  other  children ;  but  if  he  died  after  he  could  bar 
the  entail,  and  did  not  settle  it  on  them,  his  share  was 
to  revert  to  the  father.  The  gifts  over  to  the  children  and 
the  father  are  mixed  up  together ;  the  words  <*  for  default 
of  such  issue,"  apply  to  the  father,  and  the  subsequent 
words  to  the  children ;  but  there  is  no  gift  over  to  the 
children,  except  as  to  the  share  of  a  child  dying  before 
he  attain  the  age  of  twenty<-one  years.  Then  again 
the  words  *'  in  case  all  such  children  shall  die  without 
issue,"  apply  to  the  father,  and  give  him  the  shares 
w)iich  may  have  survived  to  any  of  the  children;  upon 


(a)  I  JSaH,  410. 
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their  deaths  without  issue.  It  is  a  general  rule  that  full 
eflfect  should  be  given  to  all  the  words  contained  in  a 
deed.  Now  by  the  construction  contended  for,  the 
words  *<  before  he  or  they  shall  attain  the  age  of 
twenty-one  years,''  must  be  struck  out 

Cur.  adv.  vtdi. 
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The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us  by  counsel. 
We  have'  considered  it,  and  are  of  opinion  that 
under  the  limitations  of  this  settlement,  the  said  Maty 
Anne  Meyride^  upon  the  death  of  the  ^lALuke  Whisliaw 
topic  no  estate  in  the  moiety  of  the  freehold  premises 
to  which  the  said  Luke  Wkishaw  was  entitled  at  the 
time  of  his  death. 

.    C.  Abbott. 
J.  Baylet. 

G.  S.  HOLBOYD. 

W.  D.  Best. 


(     81B    ) 


REGULA  GI!NERAUS. 

Trinity  Tem^  Sdth  Geo.  UL 
It  is  ordered,  that  from  and  after  the  last  day  cf 
this  term,  every  notice  for  justifying  bail  in  person  diall 
be  served  before  eleven  o'clock  in  the  forenoon  of  the 
day  on  which  according  to  the  present  practice  sadi 
notice  ought  to  be  served;  except  in  case  of  an  <ttder 
of  the  Court  for  further  time,  in  which  case  it  shall  be 
sufficient  to  serve  the  notice  before  three  o'^shxdc  in  the 
*  afternoon  of  the  day  on  which  suph  order  shall  be 
granted;  and  in  all  the  cases  aforesaid,  the  affidavit 
of  service  shall  specify  the  time  of  day  at  which  such 
notice  shall  have  been  served. 

By  the  Court. 
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ACTION  ON  THE  CASE,     I  APPOINTMENT,  POWER  OF, 


&eCABAZ£B;  SlIIP,   1.  | 

In  a  public  nfivigahle  river,  20  years' 
possession  of  the  water  at  a 
given  level,  &c.  is  not  conclusive 
as  to  the  right.  Vooght  v«  fVtTich, 
T.  B9  G.  S.  Page  662 

ADMITTANCE, 
See  Copyhold,  2. 

ANNUITY, 
See  BANkauPTCY,  9. 
The  deeds,  and  other  assurances,  a 
memorisd  of  which  is.  required  by 
17  G.S.  c.  26.  to  be  enrolled,  are 
those  to  which  the  grantor  of  the 
annuity  is  a  party,  or  which  are 
entered  into  by  a  third  person  at 
his  instance  and  request,  or  on 
his  behalf;  and,  consequently, 
•  where  a  third  person,  wholly  un- 
connected with  the.  grantor,  gua- 
ranteed, in  consideration  of  a  cer- 
tain commission,  the  payment  of 
an  annuity  to  the  grantee:  Held 
that  such  guarantee  need  not  be 
enrolled.  SandUands  v.  Marsh, 
T.  59  G.  8.  67S 


ARBITRATION, 
;Stfe  Practice,  10. 

ARBITRATOR, 
See  Award,  S,  4. 


See  Bankruptcy,  1. 

ATTACHMENT, 
See  Escape. 

ATTAINDER, 
See  Pleading,  11. 
Transportation,  1. 

ATTORNEY, 
See  Practice,  12.  S3. 


APPEAL.  , 
1.  Wbere  a  statute  gives  a  party  ag- 
grieved a  right  of  appeal,  on  gfving 
security  to  a  specified  amount,  he 
may  enter  and  respite  his  appeal 
at  the  next  sessions,  after  having 
given  such  security,  without  notice 
to  the  other  side;  but  after  the 
appeal  has  been  respited,  if  he 
does  not  give  the  usual  notice  of 
trying  it,  the  sessions  will  be  au- 
thorized  to  dismiss  it  altogether. 
The  KingY.  The  Juitices  of  Salop, 
T.69G.S.  VageG^ 

ASSUMPSIT, 

See  Partnership,  3 ;  Vendor  and 
Vendee. 

1.  One  of  the  makers  of  a  joint  and 
•everal  promissoiy-note,  after  the 

same 
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same  had  become  due,  gave  his 
bond  to  the  holder  for  the  amount ; 
bat  before  the  commeDcement  of 
the  action  no  money  was  actually 
paid  on  the  bond :  Held  that,  until 
he  had  paid  money  upon  the  bond, 
he  could  not  maintain  an  action 
for  money  paid,  in  order  to  recover 
contribution  against  any  of  the 
other  makers  of  the  original  note. 
Maxtodl  V.  Jameson,  M.  59  G.  3. 
Page  51 
2.  Where  a  sheriff  claimed  asof  right, 
upon  a  warrant  issued  by  him  in  the 
execution  of  his  office,  a  larger 
fee  than  he  was  entitled  to  by 
law,  and  the  attorney  paid  it  in 
ienorance  of  the  law :  Held  that 
the  latter  mi^ht  maintain  money 
had  and  received  for  the  excess 
paid  above  the  legal  fee,  or  might 
set  oiF  the  same  in  an  action  by 
tlie  sheriff  against  him.  Deiv  v. 
Parsanst  E.  59  G.  3.  562 

ATTACHMENT, 
See  Escape. 

AWARD. 

1.  Where  the  parties  named  two  ar- 
bitrators, who  were  to  choose  an 
umpire, and  each  arbitrator  named 
a  person  to  whom  the  othet  ob- 
jected ;  and  they  afterwards  agreed 
to  decide  by  lot  which  should 
name  the  umpire,  and  thereupon 

.  the  party  who  w;on  named  the 
person  to  whom  the  other  had 
previously  objected:  Held  that 
the  award  made  by  such  um* 
pire  was  bad.  Wdls  v.  Cookcf 
M.  59  G.  3.  ,  218 

2.  The  authority  of  an  arbitrator  is 
determined  by  the  death  of  either 
party  before  the  award.  Cooper 
V.  Johnson,  H,  59  G.  3.        394 

3.  By  rule  of  Court,  a  cause  and  all 
matters  In  difference  were  referred 
to  an  arbitrator,  and  the  costs  of 
the  cause  were  to  abide  the  event. 
The  arbitrator  directed  the  ver* 


BAIL-BOND. 

diet  to  be  entered  for  the  plffinti&; 
i>ut  that  they  should  not  take  out 
execution  Jbr  the  debt  until  they 
had  paid  a  .larger  sum  due  to  the 
defendant :  Held  that  the  plain- 
tiff's attorney  might  still  take  out 
execution  Jbr  Me  costs.  Tie 
Highgate  Archiuay  Con^ny  t. 
Nash,  E.  59  G.  3.         Page  597 

4.  An  arbitrator  is  not  bound  by  a 
rule  of  practice,  adopted  by  courts 
of  law  for  general  convenience; 
and,  therefore,  where  on  a  refer- 

'  ence  of  a  Chancery  suit,  and  all 
matters  in  difference  between  the 
parties,  the  arbitrator  had  allowed 
mterest,  (when  it  would  not  be  al- 
lowed by  a  court  of  law  or  equity,) 
the  Court  refused  to  set  aside  the 
award  on  that  ground,  /a  Re 
Badger,  T.59G.S.  691 

5.  Where  it  veaa  stipulated  that  in 
ease  of  the  breacn  of  an  aaree- 
ment,  the  sum  of  100/.  should  be 
received  as  a  stipuhited  debt  bind- 
ing on  each  party,  as  to  the 
amount;  and  an  action  for  damages 
generally,  for  the  breach  of  this 
agreement,  was  referred  to  an  ar- 
bitrator, who  awarded  only  lOL 
damages :  Held,  that  in  order  to 
entitle  the  party  to  come  to  set 
aside  this  award,  it  was  necessary 
expressly  to  ^tate  in  the  affidavit, 
that  this  clause  was  pointed  out 
to  the  arbitrator  at  the  time,  and 
that  he  was  required  to  act 
upon  it.  Pifikertou  Vr  Cadon^ 
T.  59  G.  3.  704 

BAIL-BOND. 
See  Practice,  S,  18. 
The  assignee  of  a  bail4>ond9  without 
any  sufficient  reason  for  so  doing, 
brought  separate  actions  against 
each  of  the  bail :  the  Court,  upon 
payment  of  the  costs  of  one 
action  only,  stayed  the  proceed- 
ings in  all.  Dtssentiente  Abbott 
C.  J.    Kef^Y.  Hill,  £.  59  G.  3. 
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BANKRUPTCY. 
See  Bills  of  Exchange,  5. 

1.  A  trader  being  seised  of  an  estate 
for  life,  with  the  general  power  of 
appointment,  widi  remainder,  in 
default  of  appointment,  to  himself 
in  fee ;  afler  having  committed  an 
act  of  bankruptcy,  upon  which  he 
was  afterwards  declared  a  bank- 
rupt,  executes  his  appointment  in 
favour  of  an  appointee :  Held  that 
all  his  interest  having  passed  to 
the  assignees  by  the  assignment, 
tl^at  sudi  appointment  was  void ; 
and,  therefore,  that  liis  assignee 
under  the  commission  had  a  suf- 
ficient legal  estate  to  maintain  an 
ejectment.  Doe,  Dem,  Coleman^ 
V.  Britain,  M.  59  G.  S.      Page  93 

2.  A,  and  J9.,  owners  of  a  ship,  exe- 
cuted an  absolute  bill  of  sale  to 
C.  and  D.  for  a  nominal  consi- 
deration. There  was  a  parol 
agreement  between  them  that  C. 
and  2>.  should  accept  bills  for  the 
accommodation  of  A^  and  B, ; 
that  the  ship  should  be  a  security 
to  C.  and  D.  for  any  advances  they 
should  make  on  such  acceptances, 
and  that  until  default  made  by  A. 
and  B»  in  providing  for  the  ac- 
ceptances, the  ship  should  remain 
in  their  possession  and  manage- 
ment. The  ship  was  registered  in 
the  names  of  C.  and  D, ;  but  A, 
and  B.  remained  in  the  possession 
and  management  of  her,  appeared 
to  the  world  as  own'^id,  and  ob- 
tained credit  from  appearing  so. 
Before  default  made  by  A*  and  B. 
in  providing  for  the  acceptances, 
C.  and  2).  became  bankrupts,  and 
their  assignees  immediately  seized 
and  sold  the  ship.  A.  and  B.  af- 
terwards became  bankrupts :  Held 
that  trover  for  the  ship  could  not 
be  maintained  by  their  assignees 
against  the  assignees  of  C  and  2)., 
for  the  parol  agreement  could  not 
be  set  up  against  the  bill  of  sale. 

Vol.  II. 


and  the  case  did  not  come  within 
the  statute  of  James,  the  ship 
having  been  seized  by  the  defend- 
ants before  the  bankruptcy  of  A. 
and  B. ;  and  though  Uie  bill  of 
sale,  unaccompanied  by  posses- 
sion, might  be  void  as  against  ere* 
ditors,  it  was  binding  upon  A,  and 
j&.and  their  assignees,  ttobinson  r. 
M'DonneU,  M.  59  G.  8.    P.  1 34 

S.  The  21  Jac.  I.c.l9.s.  Ih  is  not 
repealed  as  to  shipping  l^  the 
ship-register  acts;  and  therefore 
when  A.,  the  owner  of  a  ship, 
duly  assimed  hb  interest  in  It  to 
J9.,  and  S.  became  the  registered 
owner,  but  by  his  permission  A» 
continued  to  have  the  same  in  his 
possession,  order,  and  disposition, 
until  he  became  bankrupt:  Held 
that  the  property  in  the  ship 
passed  to  A,*s  assignees  under  the 
statute  of  James,  Hay  v.  Fair^ 
bairn,  Af.  59  G.  3.  198 

4.  Commissioners  of  bankrupt  are 
authorized  to  examine  a  witness 
concerning  the  person,  trade, 
dealings,  estate,  and  effects,  of  die 
bankrupt,  and  incidentally  to  this 
power  th^y  may  examine  him 
also  respecting  other  individuals, 
through  whom  they  may  be  likely 
to  obtain  information  on  those 
points.  And,  therefore,  where  a 
witness  was  asked  questions  as  to 
when  and  where  he  last  saw  the 
bankrupt's  wife:  Held  that  such 
questions  were  legal  and  material ; 
and  that  the  commissioners  were 
justified  in  committing  him  for 
giving  unsatisfactory  answers  to 
these  questions.  Held  also*  that 
the  true  criterion  by  which  to 
judge  as  to  the  propriety  of  the 
commitment,  was  to  consider  all  the 
questions  and  answers  collectively, 
and  then  to  say  whether  the  whole 
examination  was  satisfactory  or 
not ;  and,  therefore,  where'  the 
commissioners  in  their  warrant  set 
out  several  questions,  to  some  of 
8H  whid^ 
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BANKRUPTCY. 


BILL  OF  EXCHANGE. 


.  wbi^i  taken  «lane>  the  aotwers 
were  sati«factory,  h^d  also,  that 
thig  was  na  ohj^ctioa  to  a  warrant 
CQiiiKfut^iDg  the  party  ''  till  he 
.  should  fuTl  answer  make  io  the 
ques^iovfi  so  put  to  him  as  afore- 
said:'  £x^parterqgdyM.59G'S 
Pi^e  219 

£•  Interest  accruing  before  Uie  act 
of  bankruptcy  can^t  be  added 
tp  the  princip^  sum  due  on  ^  b.ill 
of  ^cbongei  so  ^s  to  constitute  a 
gopd  petitioning  ereditoir's  debt, 
unless  interest  be  specially  made 
payable  on  t)ie  face  of  the  bill 
Cameron  ▼•  Smith,  H.  59  G.  3.  305 

.6.  A  person  having  three  bills  of 

/  exchai^ey  applied  tp  a  country 
banker,  with  whom  he  had  had  no 
p]^evio^s  dealings,  to  give  for  them 
a  bill  0^  Loidon  of  the  same 

.    fimount,  and  tlie  ^ill  given  by 

.  th^  banker  wa^  afterwards  dis- 
honoured :  Held  that  this  was  a 
complete  exch^ge  of  securities, 
an4  that  troveir  wo^ld  not  lie  for 
the  three  bills  of  exchange. 

4leldy  a^SQt  that^  i^  the  ei^change 
1^,  not  been  ^roplete^i  still  that 
Iheba^ker  having  become  a  bank- 
Tupt»  and  the  three  bills  having 
^ome  to  thepossessipfi  of  his  as- 
a\gne^y  must  be  considered  as 
gopds  and  chattels  ii^  tlve  order 
and  disposition  of  the  bankrupt  at 
the  time  of  his  banki^uptcy,  within 
the  statute  oi' James,  HarMiA/^er 
y.  Proud,  H.  59  G.  3.  327 

7*  Where  the  sheriff  t^k  possession 
under  B>£erijaciasy  a^d  at  a  later 
hour  of  the  same  d^y»  the  de- 
fendant surrendered  in  discharge 
of  his  bail,  and  afterwards  lay  in 
prison  two  months,  and  thereby 
committed  an  act  of  bankruptcy ; 
a^d,  by  tlie  statute  of  Jqmes,  was 
a  bankrupt  from  the  time  of  his 
drrest :  Held  that  in  an  action  by 
I^is  assignees  to  recover  tlie  value 
pf  such  goods,  the  Court  would 
apUce  the  fraction  of. £^  day;  and, 


rhereforei  tk«t  the  sheriff  having 
entered  before  the  bankrupt  had 
surrendered  in  discJiarge  of  his 
bail,  the  assignees  were  not  entitled 
to  recover*  Thon^fu  v.  Dcsanges, 
E.69G.3t.  P«ge»86 

8.  Act  of  bankruptcy  by  lying  two 
months  in  prison.  Puring  the  im- 
prisonment A*  advanced  to.  the 
bfinkrppt  money  for  the  pwrpose 
of  settling  with  his  cireditora.  The 
purpose  failing,  a  nart  of  theraoney 
was  repaid  to  ^,  by  the  hankrMpt : 
Held  that  this  repaymen|  iras 
protected,  and  th^t  the  ^gnees 
could  not  recover  the  money  so 
repaid.  Toov^  v-  Milnc^  T. 
59  G.  3.  683 

9«  A  bond  was  conditioned  for  the 
payment  of  a.  sum  of  mwe^r-  to 
executory  of  the  obligor,  and 
of  the  interest  during  bis  life, 
payable  on  certain  days,  or  vfiihin 
twenty  days  after  demand*  The 
obligee  became  bankrupt,  and  in- 
terest was  then  due,  but  no  de- 
mand had  been  made:  Held,  tbere 
having  been  no  forfeiture,  that 
the  bond  did  not  constitute  a 
debt  proveable  under  the  com- 
mission. Held,  secondly,  )^at' 
it  was  not  proveable  as  an  an- 
nuity-bond within  the  meaning  of 
49  G.3.  c,  121.  *.  17.  IViiitar  v. 
Mouseley.  802 

BILL  OF  EXCHANGE. 

See  Bank&up^cy,  5- 
1.  The  vendor  of  eoods  had  been 
in  the  habit  of  drawing  bilk  in 
.payment  upon  the  vendee,  and 
discounting  tlie  same  with  bankers, 
by  whom  the  bills  were  transmitted 
by  post  for  acceptance :  the  vendee 
cautioned  the  bankers  to  inquire, 
when  they  discounted  any  such 
bills,  yirhether  the  goods  for  which 
such  bills  were  respectively  drawn 
had  been  deliver€{d>  and  the  car- 
rier's receipt  sent,  and  assured 
them  that  in  that  case  they  would 


BILL  OF  BXCHANGE. 


be  aecf i^ted.  The  b(|iikert  after- 
warcU  discounted  a  bills  end  tmns* 
ini^ted  the  8iune  for  acceptance  to 
|he  vendee,  who  detained  it  in  his 
possession  for  ten  days,  and  then 
Informed   the   bankers  that   he 

.  could  not  accept  the  bill)  as  the 
invoice  of  the  goods  had  not  been 
delivered;  and  aTter  a. further  in-> 
tervid  of  Bixte^i  days,  the  bankers 
having  made  no  objection  to  his 
detaining  the  bill,  returned  the 
fame;  the  vendor  having  then 
propped  payments  without  deliver- 

.  ing  the  goods  or  sending  the 
carrier's  receipt:   Held  that  the 

•  drawee  of  the  bill  was  no^  liable 
af  acceptor. 

Qnsere,  v^hethcr  in  any  case  the 
mere  detention  of  a  hill,  for  an 
unreasonable  time,  by  the  drawee, 
with  whom  it  is  left  fbr  accept- 
ance, in  point  of  law  amounts  to 
an  acceptance.  Masoft  v.  Bafff', 
M.  59  G.  3.  Page  26 

2.  Where  the.  drawer  of  a  bill  wrote 
te  the  drawee,  stating  that  he  had 
valued  on  him  for  ^e  amount, 
and  added,  ^*  which  please  to 
honour;"  to  wliich  the  drawee 
answered,  *'  the  bill  shall  have 
attention ;"  Held  that  these 
words  were  ambiguous,  and  did 

,  not  aniount  te  an  acceptance  of. 
the  bill,  inasmuch  as  although  an 

;  acceptance  may  be  made  by  a 
letter  te  a  drawer,  still  that  can 
only  be  so  where  the  terms  of  the 
letter  do  not  admit  of  doubt. 
Rees  V.  Wannick,  M.  59  G.  3.  U3 

S.  The  declaration  stated  that  a  bill 
of  exchange  was  drawn  and  ac- 
cepted at  Dublin^  viz.  at  IVest- 
minster,  for  a  certain  sum  therein 
mentioned,  without  alleging  it  to 
be  at  Dublin  in  Jrelam:   Held 

.  that  the  bill  upon  this  declaration 
must  be  taken  to  have  been  drawn 
in  England  for  E^ghsh  mimey; 
and  therefore  proof  of  a  bill  drawn 
at  Dublin  in  Ireland  fbr  the  same 


sum  in  Jriih  tnlEmey,  which  difers 
in  Value  from  Mnmih  tnoneyi  Aid 
not  support  the  declaratioit,  an4 
that  Ibis  was  a  fatal  vai^i^nee• 

Held,  also,  the  bill  having  been 
drawn  for  a  certain  sum  $tcHii»gf 
that  the  omission  of  the  Word 
sterling  in  the  dcclat^tion  was 
immaterial.  Keam$y  v,  Kingt 
fi.59G.S.  Pafeaoi 

^  A  person  having  thre^  bills  of 
exchange,  applied  to  a  country 
banker,  with  whom  he  had  had  no 
previous  dealings,  to  give  for  th^m 
a  bill  on  London  of  the  same 
amount,  and  the  bill  giveft  by 
the  banker  was  afterworda  dis«- 
honoured:  Held  that  this  wal  a 
complete  exchange  of  aecurities, 
and  that  trover  would  not  lie  for 
.  the  three  bills  of  exchange^ 

Held,  also,  that  if  the  ey^change  had 
not  been  complete,  still  that  the 
banker  having  become  a  bankrupt^ 
and  the  three  bills  having  come  to 
the  ^possession  of  his  aiufiilees, 
must  be  considered  as  gooda  and 
chattels  in  the  order  and  disposi- 
tion of  the  bankrupt  at  tne  lime 
of  his  bankruptcy,  within  the  sta- 
tute of  James.  Hornbhwer  v. 
.  Proud,  H.59G.S.  827 

5.  Where  the  defendant,  being  in- 
debted to  the  plaintiff,  paid  lo  him 
the  debt  in  coutdrv  bank  notes  on 
a  Friday i  several  hours  before  the 
post  went  out,  and  the  plaintiff 
transmitted  them  partly  by  ^uaifoy 
night'9  post  and  partly  by  a  coach 
on  Saturdatf,  and  both  parts  ar- 
rived in  London  on  Monday,  and 
were  presented  for  payment  and 
dishonoured  on  the  Tuesdays 
Held  that  the  true  rule  is,  that  a 
party,  in  crder  to  avoid  laehes, 
must  give  notice  by  the  next  day*s 
pqsty  and  not  by  the  next  possible 
post;  and  that  the  plaintiff,  in  so 
transmitting  these  notes,  had  been 
guilty  of  no  laches,  and  might  con- 
sider them  as  no  payment;  aM  re- 

I  3  H  2  cover 
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cover  for  the  original  debt.  Wil- 
ltamsv.SmiihfE.59G.  3.    P.  496 

6*  A  bill  of  exchangei  affected  by 
usury,  being  in  tbe  hands  of  an 
innocent  holder,  the  latter,  on 
being  informed  of  the  usury,  takes 
a  frrai  bill  in  lieu  of  it,  drawn  by 
one  of  the  parties  to  the  original 
usury,  and  accepted  by  a  third 
person  for  the  accommodation  of 
the  other  party:  Held  that  he 
cannot  maintain  an  action  against 
the  acceptor  of  this  substituted 
bill.  Chapmanv.Black,  E.59  G.S. 

588 

7*  To  entitle  the  indorsee  of  an  in- 
land bill  of  exchange  to  recover 
interest  from  the  drawer,  it  is  not 
necessary  to,  protest  the  same  for 
non-payment.  Windley. Andrews, 
T. 59  G.S.  696 

BOND. 
1.  A  bond  was  ^iven  to  the  several 
'persons  constituting  the  firm  of 
a  banking-house,  conditioned  for 
the  repayment  of  the  balance  of 
an  account,  and  of  such  further 
sums  as  the  bankers  might  ad- 
vance to  the  obligor;  one  of  the 
partners  dies,  and  a  new  partner 
IS  taken  into  the  firm;  at  that 
time  a  considerable  balance  is  due 
from  the  obligor  to  the  firm ;  ad- 
vances are  aUerwards  made  by 
the  bankers,  and  payments  made 
to  them  on  account  bv  the  obligor; 
the  latter  is  credited  by  the  new 
firm  with  the  several  payments, 
and  charged  with  the  original  debt 
and  subsequent  advances  as  con- 
stituting items  in  one  entire  ac- 
count, and  the  balance  due  at  the 
time  of  the  partner's  death  is  con- 
siderably reduced,  and  that  re- 
duced balance,  by  order  of  the 
obligor,  is  transferred  by  the 
bankers  to  the  account  of  another 
customer,  who,  with  his  assent,  is 
charged  with  the  then  debt  of  the 
obligon    The  person  so  charged 


having  become  insolvent,  the  stir* 
viving  partners  of  the  original  firm 
brought  their  action  upon  the 
bond :  Held,  that  as  they  had  not 
originally  treated  it  as  a  distinct 
account,  but  had  blended  it  in  tlie 
general  account  with  other  trans- 
actions, that  they  were  not  at  li- 
berty so  to  treat  it  at  a  subsequent 

^  period ;  and  that  having  received 
in  different  payments  a  sum  more 
than  sufficient  to  discharge  the 
debt  due  upon  the  bond  at  the 
time  of  the  death  of  the  deceased 
partner,  that  the  bond  was  to  be 
considered  as  ^aid. 

Quaere,  Whether  the  transfer  of  the 
balance  due  from  the  obligor  to 
the  account  of  another,  with  his 
assent,  did  not,  in  point  of  law, 

.  operate  as  paynvent.  Bodenkam 
V.  Purchasy  M.  59  G.  3.    Page  S9 

2.  A  bond,  with  one  sure^  only, 
taken  by  commissioners  of  taxes 
under  the  43  G.S.  c.99.  s.  13^  is 
not,  therefore,  void. 

The  office  of  collector  under  that 
act  of  parliament  is  an  annual 
office;  and,  therefore,  when  a 
bond,  after  reciting  the  appoint- 
ment of  H.  W.  to  be  collector 
under  tlie  act,  was  conditioned 
for  the  due  collection  by  H.  W. 
of  the  rates  and  duties  at  all  times 

'  thereafter,  it  was  held  that  the  due 
collection  of  the  rates  for  one 
year  was  a  compliance  with  the 
condition  of  the  bond. 

And  although  it  appeared  from  the 
condition  of  the  bond  that  H.  W. 
and  G.  P.  were  both  appointed 
collectors,  it  was  held  that  such 
bond,  being  for  the  due  collection 
by  H.  W.  only,  might  be  put  in 
suit  against  die  surety  without 
first  selling  the  goods  of  G.  P. 
Peppin  V.  Cooper,  E.  59  G.  S.  *31 
• 

BOROUGH  JUSTICES, 
See  Jurisdiction,  1. 

BBIDGS, 


CHARITABLE  USE. 

BRIDGE, 
See  Highway,  1. 

BROKER, 
See  Factor,  !• 


BURIAL, 
See  Mandamus, 
CANAL. 


8. 


A  canal  act  directed,  that  no  boat 
navigating  therein,  which  should 
not    be    capable  of  carrying  a 

■  greater  burden  than  twenty  tons, 
or  which  should  not  have  a  load- 
ing of  twenty  tons  on  board, 
should  be  allowed  to  pass  through 
the  locks,  unless  on  payment  of 
tonnage  equal  to  a  boat  of  twenty 
tons :  Held  that  this  was  not  con- 
lined  to  boats  carrying  some  load- 
ing, but  that  empty  boats  came 

>  Within  the  meaning  of  the  clause, 
«ind  that  for  them  toll  was  pay- 
able as  on  boats  having  a  loading 
of  twenty  tons.  Held,  also,  that 
the  act  having  imposed  ditterent 
rates  of  toll  on  different  goods 
carried  along  the  canal,  the  ton- 
nage on  an  empty  boat  was  to  be 
calculated  at  ttie  lowest  rate 
applicable  to  any  species  of 
goods.  HoUinthead  v.  The  Leeds 
and  Liverpool  Canal  Company^ 
M,59G.8.  Page  66 

CARRIER. 
A  carrier  is  liable  for  gross  negli- 
gence, although  the  goods  are 
above  the  value  mentioned  in 
his  public  notice,  and  although 
they  are  not  specially  entered 
and  insured.  Birkeit  v.  WiUdUy 
H.SdG.S.  356 

CERTIORARI, 
See  Ratb. 

CHARITABLE  USE, 

See  Devise,  3. 

The  owner  of  land  having,  at  his 
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own    expence,   built   a  chapel, 
which  was  used  for  the  purpose 
of  public  worship,  and  the  con- 
gregation having  subscribed  a  sum 
of  money  for  the  purpose  of  en« 
larging  and  improving  the  same, 
he,  in  consideration  that  the  mo« 
ney  so  subscribed  should  be  ex- 
pended for  that  purpose,  demised 
the  premises  by  lease  for  twenty- 
three  years,  reserving  a  pepper* 
corn  rent,  during  his  life,  and  10{. 
per  annum  after  his  death.    A 
declaration  of  trust  was  afterwards 
executed  by  some  of  the  lessees, 
declaring  that  they  would  hold 
the  premises  in  trust  for  the  con- 
gregation assembling  at  the  cha^  ' 
pel,  and  that  in  case  the  public 
worship  should  be  there  cuscon- 
*  tinned,   then,  that    they    would 
assign  the  premises  for  civil  pur- 
poses :  Held  that  this  was  a  con- 
veyance for   the    benefit    of   a 
charitable  use*,    and,    therefore, 
void    within    the   9  G.  2.  c.  36. 
s,  I.    Held,  also,  that  neither  the 
sum  agreed  to  be  expended  on 
the  premises,  nor  the  rent  re- 
served at  the  death  of  the  lessor 
could  be  considered  a  full  consi- 
deration paid  for  the  lease,  sa  as 
to  bring  the  case  within  the  2d 
section  of  that  statute.      Held, 
also,  that  the  declaration  of  trust, 
although  executed  only  by  some 
out  of  the  several  lessees,  was  evi- 
dence against  all,  of  the  purpose 
for  which  the  lease  was  granted. 
Doe,  Dem.  WeUardy  v.Haxxsthom^ 
M.  59  G.  3.  Page  96 

CHARTER-PARTY. 
L,  Bjf^  charter-party  the  freighter 
covenanted  to  pay  to  the  owner 
freight  at  and  atler  the  rate  of  so 
much  per  ton  per  month,  for  the 
term  of  six  months  at  least,  and 
so  in  proportion  for  less  than  a 
month,  or  for  such  further  time 
than  six  months  as  the  ship  might 
9H  3  be 
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be  fleuined  ih  the  senrice  of  the 
freighter,  until  her  final  discharge, 
or  antilthe  day' of  her  being  lost, 
captured,  or  fait  seen  or  heard 
of;  such  freight  to  be  paid  to  the 
commander  of  the  ship  in  manner 

.  following,  viz.  so  much  as  might 
be  earned  at  the  time  of  the  arri- 
Tid  of  the  ship  at  her  first  destined 
pon  abroad,  to  be  paid  within 
ten  days  next  afler  her  arrival 
there,  and  the  remainder  of  the 
freight  at  specific  periods :  Held 
that  this  constituted  one  entire 
covenant,  and  that  the  arrival  of 
the  aliip  at  her  first  destined  port 
abroad  was  a  condition  preceaent 
to  the  owner's  right  to  recover 
any  freight,  and  that  the  ship 
having  been  lost  on  her  outward 
voyage,  the  owner  was  not  enti- 
tled to  recover  freight  at  so  much 
per  calendar  month  to  the  day  of 
the  loss.  Gibbon  v.  Mendez^ 
JIf.  59  G.  8.  Page  17 

3.  By  a  charter-party  a  ship  was 

described  to  be  of  the  burden  of 

261  tons,  ai\fl  the  freighter  cove- 

.  nanted  to  load  a  full  and  complete 

cargo ;  Held  that  the  loading  of 

Soods  equal  in  number  of  tons  to 
le  tonnage  described  in  the 
charter-party,  was  not  a  perform- 
ance of  this  covenant ;  but  that 
the  freighter  was  bound  to  put 
on  board  as  much  goods  as  the 
ship  was  capable  of  carrying 
with  safety.  Hunter  v.  JVy,  E. 
59  G.  3*  421 

3.  By  charter-party  it  was  cove- 
nanted that  the  owner  should  re- 
ceive on  board,  in  London,  all 
such  goods  as  the  freighter 
thought  fit  to  load,  and  should 
proceed  therewith  to  Madras,  and 
there,  afler  delivering  her  outward 
cargo,  receive  ftora  tfie  freighter  s 
agents  a  homeward  cargo,  and 
deliver  the  same  in  London  /  and 
that  all  the  cabins  but  one,  whioh 
w«t  roperved  for  the  um  of  tfaej 


captain,  should  be  at  the  disposal 
of  the  freighter,  who  was  to  ap« 
point  a  supercargo,  to  superintend 
the  stowage  of  the  goods.  Freig^fat 
to  be  paid  at  so  much  per  ton  on 
the  register  tonnage  of  the  ship. 
The  captain  and  crew  were  em- 
ployed and  paid  by  the  owner: 
Held  that,  there  being  no  express 
words  of  demise  of  the  ship  itseir 
in  the  charter-party,  the  freighte'l- 
did  not  thereby  become  the  owner 
for  the  voyage ;  but  that  the  pos- 
session continued  in  the  owner,and 
that  he,  therefore,  had  a  lien  upon 
the  cargo  for  his  freight.  SavUU  ▼. 
Campion,  E.  59  G.  3.     Page  JOS 

COMMON, 
See  Evidence,  4. 

CONDITION. 

il.,  bein^  possessed  of  a  term  of 
years  m  certain  premises,  denuded 
nis  whole  interest  in  the  same' to 
J?.,  subject  to  a  right  of  re-entry 
or\  the  breach  of  It  condition: 
Held  that  A.  might  enter  for  the 
condition  broken  although  he  had 
no  reversion.  Doe,  Dem.  Freeman, 
V.  Bateman,  Af.  59  G.  3.         168 

CONSPIRACY, 

See  Indictment,  1. 

CONVICTION. 

In  a  conviction  founded  upon  5  G.3. 
c.  14.  s.  3.,  it  must  be  distinctly 
stated,  in  the  information  «ia 
in  the  evidence,  that  the  proceed- 
ing was  at  the  instance  of  the 
owner  of  the  fishery ;  and,  there- 
fore, where  it  Was  merely  stated 
in  the  memorandum  of  a  convic- 
tion that  the  proceeding  was  at 
the  instance  of  such  owner,  and 
where  the  information,  without 
containing  amr  such  ailegjition, 
concluded  with  a  mere  prayer  of 
judgment  on  behalf  of  iifch  owner, 
and  tboffideneswaiwlioUyiilsiit 

on 


on  the   subject,    the  conviction  1 
was  held  to  be  bad.     The  King  v. 
• '  Damany  H.  59  G.S.  '     Page  378  | 

COPYHOLD. 

*  1.  Where  there  is  no  custom  for 
that  purpose,  the  lord  of  a  manor 
cannot  make  a  new  grant  of  copy- 
hold ;  and  if  he  does,  the  grantee 
acquires  thereby  no  settlement  by 
estate-  The  King  V.  The  Tnhabt- 
tants  of  Hornc?iurchf  M.  59  0.3. 

189 

2.  Where  the  lord  of  a  manor,  by 
copy  of  court-roll,  granted  A.  the 
reversion  of  certain  premises  then 
in  his  tenure,  to  have  and  to  hold 
to  B.  for  his  life,  immediately 
after  the  death  of  A.:  Held  that 
B.  might,  on  the  death  of  A,y 
maintain  an  ejectment,  although 
he  had  never  been  admitted,  he 
having  acquired  a  perfect  legal 
title  by  the  grant,  without  admit- 
tance. Roe,  on  Dem.  Cosh^  v. 
Loveksn,  E.  59  0. 3.  453 

3.  It  is  a  good  custom  \n  a  manor  that 
the  steward  or  his  deputy  should 
have  the  sole  right  or  prepafring 
all  the  surrenders  of  copyhold 
tenements  within  the  manor.  The 
Kingr.Rigge,  E.  59  G.S.    550 

COPYRIGHT. 

The  54  G.  3.  c  156.  does  not  im- 
pose  upon  authors  as  a  condition 
precedentr  to  their  deriving  any 
benefit  under  that  act,  that  the 
composition  should  be  first  print- 
ed ;  and  therefore  an  author  does 
not  lose  His  copyright  by  selling 
his  work  in  manuscript  before  it  is 
printed.  White  v.  Geroch,  H. 
59  G.  S.  298 

CORONER. 

A  coroner,  under  25  0. 2.  c.29. 9.1. 
is  not  entitled  to  any  compensa- 
tion for  the  miles  travelled  by  him 
in  rttarning  to  hia  ustwl  place  of 


I     abode  fr&m  taking  an  ihiqbwiUbn, 

The  King  v.  The  Justices  df  Ox- 

fordshire,  M.  59  G.  3.  ttege  203 

CORPORATION, 

See  Quo  Warranto,  !• 

Mandamus,  1. 

Where  at  8  corporation  ttleetihg, 
for  the  purpose  of  electing  honor* 
ary  freemen,  a  list  of  nameSs  was 
proposed,  upon  the  wbdie  of 
whom  the  vote  was  Uiken  collec- 
tively, instead  of  individually; 
held  that  such  election  was  Yoid, 
even  \Yhere  thp  corporation  con- 
sisted of  an  indefinite  nuitaber. 
The  King  v.  Platfer,  T.  59  G.S. 

707 

COSTS. 
Plaintiff  having  obtained  a  verdict, 
the  Court  on  the  applicatioh  itf 
the  defendant,  grantea  a  new  trial, 
on  the  ground  that  the  Judge  bad 
misdirected  the  jury  in  point  of 
law ;  but  the  rule  for  the  nenr  trial 
was  silent  as  to  costs.  The  de- 
fendant, without  going  to  trial, 
gave  the  plaintiff  a  cpgnovit ;  find 
the  Court  held  that  the  defendant 
was  liable  to  pay  the  costs  of 
the  triaK  Jackson  r.  ffalhm^ 
H.  59  G.S.  317 

COVENANT. 

1.  By  charter-party  the  freighter 
covenanted  to  pay  to  the  owner 
freight  at  and  after  the  rdie-  of  so 
much  per  ton,  per  mont^,  for  the 
term  of  six  months  at  least,  and 
BO  in  proportion  for  less  than  a 
month,  or  for  such  further  time 
than  six  months  as  the  ship  might 
'  be  detained  in  the  service  of  the 
freighter,  until  her  final  discharge. 
or  until  the  day  of  her  heing  lost, 
captured,  or  last  seen  c^ heard  of; 
such  freight  to  be  paid  to  the  com- 
mander of  the  ship  in  manner  fol- 
lowingy  vis,  so  ftifich  as  might  be 
3  H  4  eajrned 


m 


COVENANT. 


earned  at  the  time  of  the  arrival  of 
the  ship  at  her  first  desdned  port 
abroad,  to  be  paid  within  ten  aays 
next  after  her  arrival  there,  and 
the  remainder  of  the  freight  at 
specific  periods:  Held  that  this 
constituted-  one  entire  covenant, 
and  that  the  arrival  of  the  ship  at 
her  first  destined  port  abroad  was 
a  condition  precedent  to  the  own- 
er's right  to  recover  any  freight ; 

'  and  tmit  the  ship  having  been  lost 
on  her  outward  voyage  the  owner 
was  not  entitled  to  recover  freight 
at  so  mnch  per  month  to  the  cuBiy 
of  the  loss.  Gibbon  v.  Mendex, 
AT.  59  G.  3.  Pa^e  17 

S.  Covenant  will  lie  by  the  assignee 
of  the  reversion  of  fart  of  the 
demised  premises  agamst  the  les- 
see for  not  repairing.  Tto^nam 
V.  Pickard,  M.  59  G.  3.  105 

S.  Where  a  lessee  covenanted  that 
he  would  at  all  times  and  sea*- 
sons  of  burning  lime  supply  the 
lessor  and  his  tenants  with  lime 
at  a  stipulated  price  for  the  im- 
provement of  tneir  lands  and  re- 
pair of  their  houses :  Held  that 
this  was  an  implied  covenant  also 
that  he  woula  bum  lime  at  all 
sudi  seasons,  and  that  it  was  not 
a  good  defence  to  plead  that  there 
was  no  lime  burned  on  the  pre- 
mises out  of  which  the  lessor  could 
be  supplied.  Earl  of  Shretvsbury 
r.G(mU,E.  69G.9.  487 

CRIMINAL  PROCESS, 
&e  Trespass,  3. 

COUNTY  JUSTICES, 
&e  Jurisdiction,  1. 

COURT  BARON,    STEWARD 

OF. 

Sf«  Trespass,  2. 

CUSTOM, 
See  CoPTHOLo,  L 


DEED. 

DEED. 

1 .  Where  by  a  settlement  in  con* 
templation  of  marriage  the  estates 
were  given  to  trustees,  for  the  use 
of  such  of  the  children,  chil  d^d 
issue  of  the  body  of  the  settlor  hv 
his  intended  wife,  and  in  sa<^ 
shares,  &c.  as  he  and  his  wife,  or 
the  survivor  of  them,  should  bj 
deed  or  will  appoint :   Held  that 
an  appointment  of  the  whole  estate 
to   one  of  the  children  by  the 
widow  was  valid;   and  that  the 
words  ''  such  shares,  &c."  did  not 
import  that  it  was  necessarily  to 
be  divided,  and  some  part  ap^ 
pointed  to  each  child.  Doe,  Denu 
JVUmett,  V.  Alchitt,  M.  59G.3. 

Page  122 

2.  Where  a  marriage-settlement  con- 
veyed an  estate  to  trustees  for  use 
of  settlor  for  life,  then  to  the  use 
of  his  wife  for  life,  and  then  for 
the  use  of  his  first  son  and  the 
heirs  of  such  first  son,  and  from 
and  immediately  after  the  deter- 
mination of  that  estate  for  the  use 
of  his  second,  third,  and  all  and 
every  other  son  and  sons,  and 
their  several  and  respective  heirs ; 
and  for  default  of  such  issue,  then 
to  the  use  of  all  and  every  his 
daughter  and  daughters,  and  their 
heirs,  to  take  as  tenants  in  com- 
mon, and  not  as  joint-tenants ;  and 
for  want  of  such  issue,  then  for 
the  right  heirs  of  the  survivor  of 
himself  and  his  wife  for  ever: 
Held  that  under  these  limitations 
the  sons  took  successively  estates 
tail,  and  the  daughters  an  estate 
in  fee.  Doe^  Dem.  LMedak,  v. 
Smeddle,  M.  59  G.  3.  126 

3.  Where  husband  and  wife  granted 
to  trustees  an  estate,  of  which  the 
wife's  father  was  seised  in  fee-sim- 
ple, and  afterwards,  in thelifeof  the 
father,  they  levied  afineof  the  lands 
to  the  uses  of  the  settlement,  and 
the  father  afterwards  died,  leaving 

the 


DEED. 


DEVISE. 


the  wife  one  of  the  co-heiresftes : 
Held  that  her  moietv  of  the  estate 
became  subject  to  the  uses  of  that 
settlement,  by  reason  of  the  fine> 
as  an  estoppel  against  the  hus- 
band and  wife  and  all  persons 
claiiping  title  under  them.  Hdps 
V.  Hereford,  H,  59  G.  3.  Page  242 

4.  No  man  can  be  allowed  to  allege 
his  own  fraud  to  avoid  his  own 
deed;  and,  therefore,  where  a 
deed  of  conveyance  of  an  estate 
from  one  brother  to  another  was 
executed  to  give  the  latter  a  co- 
lourable qualmcation  to  kill  game 
Held  that,  as  against  the  parties 
to  the  deed,  it  was  valid,  and  was 
sufficient  to  support  an  ejectment 
for  the  premises.  Doe,  Dem.  Ro- 
berti,\.Raberts,H.59G.S,    867 

5.  Where  A*,  in  a  conveyance  to 
uses,  settled  an  estate  for  life  on 
himself,  remainder  in  taO  to  his 
issue,  with  an  ultimate  limitation 
to  the  heirs  of  5.  R.  in  fee ;  and 
at  the  time  of  the  settlement  A* 
was  himself  the  right  heir  of  S.  R. : 
Held  that  this  ultimate  limitation 
was  void,  and  tliat  the  estate  after 
the  death  A.  without  issue  de- 
scended on  his  heirs  general. 
Held,  also,  that  it  was  not  com- 

.  petent  to  go  into  the  intention  of 
the  settlor,  apparent  from  the  re- 
cital, in  order  to  explain  the  words 
of  this  limitation,  they  beine  words 
of  plain  and  well-known  miport. 
Dissentiente,jBay/eyJ.  TheAfur- 
guU  of  Choimonaetey  v.  Clinton, 
JS.59G.S.  625 

6.  A.  bv  marriage-settlement,  con- 
veyed certain  estates  to  trustees 
with  remainder  to  his  children  of 
the   marriage,    share  and  share 

.  alike,  as  tenants  in  common ;  and 
for  default  of  such  issue,  and  if 
any  of  such  children,  there  being 
more  than  one,  sh^U  happen  to 
die  without  issue  before  twenty- 
one,  that  in  every -such  case,  the 
v^      share  of  such  child  should  go  to 


the  survivors,  as  tenants  in  com- 
mon; and  in  case- all  such  chil- 
dren should  die  without  issue, 
then  to  the  use  of  the  settlor  in 
fee.  Held,  that  there  were  no 
cross-remainders  between  the 
children  of  the  marriage,  except 
in  the  case  of  a  child  having  died 
-  without  issue,  and  under  twentjr- 
one.  And  that  one  of  the  chil- 
dren having  died  without  issue, 
but  after  twenty- one,  that  his 
share  vested  in  the  settlor,  and 
not  in  the  survivor.  Merrick  v, 
fVhishaxo,  T.59G.5.    Page  810 

DEVISE, 
See  PowEB,  1. 

1.  Devise  to  trustees,  their  heirs, 
executors,  administrators,  and  as- 
signs, in  trust,  to  let  the  freehold 
estates  f6r  any  term  they  thought 
proper,  at  the  best  improved 
yearly  rent,  to  pay  one-third  of 
the  rents  of  the  freehold  estates  to 
his  wife  for  life,  and  one-third  of 
the  personalty  to  her  absolutely, 
and  then  to  lay  out  the  other  two- 
thil'ds  of  the  personalty  in  the 
funds ;  and  to  pay  the  dividends 
and  the  rents  or  two-thirds  of  the 

'  freehold  estates,  and,  after  the 
death  of  the  wife,  the  other  third 
of  the  rent  of  the  freehold  estate 
to  his  daughter  for  her  own  sepa- 
rate use,  and  after  her  death  the 
freehold  estates  and  two-thirds  of 
the  personal  estate  to  the  daugh-. 
ter's  children,  to  be  equally  di- 
vided amongst  them,  and  to  be 
paid  them  at  the  respective  ases 
of  twenty-one  years;  and  if  nis 
daughter  died  without  leaving 
issue,  then  his  freehold  estates  to 
his  wife  for  life,  and  after  her 
death  to  his  heir  at  law*  as  if  he 
had  died  intestate :  Held  that  the 
trustees  took  an  estate  in  fee,  and 
that  upon  the  death  of  the  widow, 
who  was  the  surviving  trustee,  the 

legal 


m 


COVENANT. 


earned  at  the  time  of  the  arrival  of 
the  ship  at  her  first  destined  oort 
abroad^  to  be  paid  within  ten  aays 
next  after  her  arrival  there,  and 
the  remainder  of  the  freight  at 
specific  periods:  Held  that  this 
constituted*  one  entire  covenant, 
and  that  the  arrival  of  the  ship  at 
her  first  destined  port  abroad  was 
a  condition  precedent  to  the  own« 
er^s  right  to  recover  any  freight ; 

'  and  tmit  the  ship  having  been  lost 
on  her  outward  voyage  the  owner 
was  not  entitled  to  recover  freight 
at  so  mach  per  month  to  the  duty 
of  the  loss.  Gibbon  v.  Mendex, 
AT.  59  G.  S.  Pa^e  17 

9.  Covenant  will  lie  by  the  assignee 
of  the  reverfflon  ot  fart  of  the 
demised  premises  agamst  the  les- 
see for  not  repairing.  Tto^nam 
V.  PidBard,  M.  59  G.  3.  105 

S.  Where  a  lessee  covenanted  that 
he  would  at  all  times  and  sea«- 
sons  of  burning  lime  supply  the 
lessor  and  his  tenants  with  lime 
at  a  stipulated  price  for  the  im- 
provement of  tneir  lands  and  re- 
pair of  their  houses :  Held  that 
this  was  an  implied  covenant  also 
that  he  woula  bum  lune  at  all 
such  seasons,  and  that  it  was  not 
a  good  defence  to  plead  that  there 
was  no  lime  burned  on  the  pre- 
mises out  of  which  the  lessor  could 
be  supplied.  Earl  of  Shrewsbury 
Y.  Gould,  E.  £9  0.3.  487 

CRIMINAL  PROCESS, 
&e  Trespass,  3. 

COUNTY  JUSTICES, 
&tf  Jurisdiction,  I. 

COURT  BARON,    STEWARD 
OF. 

See  Trespass,  2. 

CUSTOM, 
SeeCovYHOLj},  1. 


DEED. 

DEED. 

1.  Where  by  a  settlement  in  con* 
templation  of  marriage  the  estates 
were  given  to  trustees,  for  the  use 
of  such  of  the  children,  chil  d^iul 
issue  of  the  body  of  the  settlor  by- 
his  intended  wife,  and  in  sucm 
shares,  &c.  as  he  and  his  wife,  or 
the  survivor  of  them,  should  bjr 
deed  or  will  appoint :  Held  thi^ 
an  appointment  of  the  whole  estate 
to    one  of  the  children  by  the 
widow  was  valid;   and  that  the 
words  **  such  shares,  ftc."  did  not 
import  that  it  was  necessarily  to 
be  divided,   and  some  part  ap- 
pointed to  each  child.  Doe,  Dem* 
WUmett,  V,  Alchin,  M.  59G.S. 

Page  122 

2.  Where  a  marriage-settlement  con- 
veyed an  estate  to  trustees  for  use 
of  settlor  for  life,  then  to  the  use 
of  his  wife  for  life,  and  then  for 
the  use  of  his  first  son  and  the 
heirs  of  such  first  son,  and  from 
and  immediately  after  the  deter- 
mination of  that  estate  for  the  use 
of  his  second,  third,  and  all  and 
every  other  son  and  sons,  and 
their  several  and  respective  heirs ; 
and  for  default  of  such  issue,  then 
to  the  use  of  all  and  every  his 
daughter  and  daughters,  and  their 
heirs,  to  take  as  tenants  in  com- 
mon, and  not  as  joint-tenants ;  and 
for  want  of  such  issue,  then  for 
the  right  heirs  of  the  survivor  of 
himself  and  his  wife  for  ever: 
Held  that  under  these  limitations 
the  sons  took  successively  estates 
tail,  and  the  daughters  an  estate 
in  fee.  Doe,  Dem.  LMedale^  v. 
Smeddle,  M.  59  G.3.  126 

S.  Where  husband  and  wife  granted 
to  trustees  an  estate,  of  which  the 
wife's  father  was  seised  in  fee-sim- 
ple, and  afterwards,  inthelifeof  the 
father,  they  leviedafineof  thelands 
to  the  uses  of  the  setUement,  and 
the  father  afterwards  died,  leaving 

the 


DEED. 


DEVISE. 


the  wife  one  of  the  co-heiresftes : 
Held  that  her  moietv  of  the  estate 
became  subject  to  the  uses  of  that 
settlement,  by  reason  of  the  fine, 
as  an  estoppel  against  the  hus- 
band and  wife  and  all  persons 
claiiping  title  under  them.  Hdps 
V.  Herefordy  H.  59  G-  3.  Page  242 

4.  No  man  can  be  allowed  to  dlege 
his  own  fraud  to  avoid  his  own 
deed;  and,  therefore,  where  a 
deed  of  conveyance  of  an  estate 
from  one  brother  to  another  was 
executed  to  give  the  latter  a  co- 
lourable qual&cation  to  kill  game : 
Held  that,  as  against  the  parties 
to  the  deed,  it  was  valid,  and  was 
sufficient  to  support  an  ejectment 
for  the  premises.  Doe^  Dem.  Ro- 
bertiy  V.  Roberts^  H.  59  G.  S.    S67 

5.  Where  A^f  in  a  conveyance  to 
uses,  settled  an  estate  for  life  on 
himself,  remainder  in  tail  to  his 
issue,  with  an  ultimate  limitation 
to  the  heirs  of  S.  R.  in  fee ;  and 
at  the  time  of  the  settlement  A. 
was  himself  the  right  heir  of  S.  R. : 
Held  that  this  ultimate  limitation 
was  void,  and  that  the  estate  after 
the  death  A*  without  issue  de- 
scended on  his  heirs  general. 
Held,  also,  that  it  was  not  com- 

.  petent  to  go  into  the  intention  of 
the  settlor,  apparent  from  Uie  re- 
cital, in  order  to  explain  the  words 
of  this  limitation,  they  being  words 
of  plain  and  well-known  import. 
Dissentiente,jBayfeyJ.  TheMnr- 

nof  Chcimonddey  v.  Clinton^ 
9G.3.  625 

6.  A*  bv  marriage-settlement,  con 
veyed  certain  estates  to  trustees 
with  remainder  to  his  children  of 
the   marriage,    share  and  share 

.  alike,  as  tenants  in  common ;  and 
for  default  of  such  issue,  and  if 
any  of  such  children,  there  being 
more  than  one,  shall  happen  to 
die  without  issue  before  twenty- 
one,  that  in  every  isuch  case,  the 
^      share  of  such  cmld  should  go  to 


the  survivors,  as  tenants  in  com- 
mon; and  in  case' all  such  chil- 
dren should  die  without  issue, 
then  to  the  use  of  the  settlor  in 
fee.  Held,  that  there  were  no 
cross-remainders  between  the 
children  of  the  marriage,  except 
in  the  case  of  a  child  having  died 
'  without  issue,  and  under  twenty- 
one.  And  that  one  of  the  chil- 
dren having  died  without  issue, 
but  after  twenty-one,  that  his 
share  vested  in  the  settlor,  and 
not  in  the  survivor.  Meyrick  v. 
Whuhaxo,  r.59G.3.    Page  810 

DEVISE, 

8ee  PowEB,  1. 

1.  Devise  to  trustees,  their  heirs, 
executors,  administrators,  and  as- 
signs, in  trust,  to  let  the  freehold 
estates  f6r  any  term  they  thought 
proper,    at    the    best   improved 


yearly  rent,  to  pay  one-third  of 
the  rents  of  the  freehold  estates  to 
his  wife  for  life,  and  one-third  of 
the  personalty  to  her  absolutely, 
and  then  to  lay  out  the  other  two- 
thivds  of  the  personalty  in  the 
funds ;  and  to  pay  the  dividends 
and  the  rents  of  two-thirds  of  the 
ft^ehold  estates,  and,  after  the 
death  of  the  wife,  the  other  third 
of  the  rent  of  the  freehold  estate 
to  his  daughter  for  her  own  sepa- 
rate use,  and  after  her  deatli  the 
freehold  estates  and  two-thirds  of 
the  personal  estate  to  the  daugh-. 
ter's  children,  to  be  equally  di- 
vided amongst  them,  and  to  be 
paid  them  at  the  respective  ages 
of  twenty-one  years ;  and  if  nis 
daughter  died  without  leaving 
issue,  then  his  freehold  estates  to 
his  wife  for  life,  and  after  her 
death  to  his  heir  at  law*  as  if  he 
had  died  intestate :  Held  that  the 
trustees  took  an  estate  in  fee,  and 
that  upon  the  death  of  the  widow, 
who  was  the  surviving  trustee,  the 

legal 
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legpal  ftttftte  descendfld  to  the' 
daughter,  and  upon  her  death 
wiUuiut  ittue,  rested  in  the  heir 
at  law  ex  parte  materna.  Doey 
om  Bern.  TowikyiSf  r*  WUian^ 
M.S9Q.S.  Page  84 

fi.  One  devised  to  hii  daughter,  then 
underage,  an  estate  in  fee,  and  if 
she  died  under  the  age  of  21  years, 
unnuirried  and  without  leaving 
lawful  issue,  then  to  his  wife  in  fee. 
The  daughter  married  and  died 
tinder  the  age  of  21  yean,  without 
issue ;  but  left  her  husband  sur- 

.  Tiving  her :  Held  that  the  devise 
over  did  not  take  effect,  as  by  the 
words  of  the  will  it  was  made  to 
depend  on  the  happening  of  the 
three  events,  dying  under  21, 
dying  under  that  age  unmarried, 
and  dying  under  that  age  without 
issue.  Doe^  on  Dem*  Baldwin^  v. 
Bawding,  E.  59  O.  S.  441 

3«  A  testatrix  after  eharging  her 
estate  with  the  payment  of  an  an- 
nuity! devised  the  same  to  G.  S.^ 
his  heirs  and  assigns  for  ever; 
but  her  wish  and  desire  was,  that 
G.  iS.,  in  hislife*tiniei  should  con- 
vey the  estate  to  some  charitable 
uses,  the  choice  of  which  was  left 
entirely  to  his  discretion;  and 
subject  to  this,  G*  5«  wastb  enjoy 
the  estate  to  his  own  use  for  his 
life :  Held  that  this  was  a  devise 
void  by  9G.2.  c;S6.»  by  which 
act,  the  estate  given,  and  not 
merely  the  trust,  waa  made  void ; 
and  that  the  legal  estate,  upon  the 
death  of  the  ifevisee  for  life,  de- 
scended on  the  heir  at  law.  By 
the  codicils  to  the  will,  certain 
legacies  were  bequeathed  charged 
upoo  the  estate,  and  a  power  was 
given  to  G.  S.  (who  was  also 
named  executor)  to  cut  down 
timber  to-  pay  them  and  interest 
was  directed  to  be  paid  by  him  to 
the  legatees,  after  the  expiration 
of  two  years :  Held  that  the  per- 
sonal cbargea  could  not  raise  by 


EJSCflflENT- 

iisplieiillM  the  ej^^rea  eMtk  Bar 
life  given  to  CK  S.  by  the  will  in- 
to an  asiate  in  feOb  Doe^  <Mi'  Dem. 
B^&dHt,  V.  WHght^  T.  S9G.3. 
Page  710 

BJSOTMENT, 

See  £yiDENCE>  5. 

1.  Demise  of  certain  lands  togetfier 
with  the  mines  under  them,  with 
liberty  todiglbr  ore  in  other  mines 
under  the  surfiice  of  other  lands 
not  demised.  The  tenant  frau- 
dulently concealed  a  declaratioa 
in  ejectment  delivered  to  him,  and 
suflered  judgment  to  go  by 'de- 
fault* The  declaration  in  eject- 
ment did  not  mention  mines  at  all, 
but  diesherifi^  inexecutingthe  writ 
of  possesstoni  by  the  concurrence 
of  the  tenant,  delivered  possession 
of  thepremises  demised  to  the  ten- 
ant«andalsoofthoseminesinwhich 
he  had  only  liberty  to  dig :  Held 
that,  although  the  latter  could  not 
be  recovered  under  the  declaration 
in  ejectment,  still  that*tiie  tenant 
by  hifl  own  act  had  estopped  him- 
self from  taking  that  objection,  and 
that  in  an  action  for  die  value  of 
three  years'  improved  rent,  under 
the  statute  of  11  O.f*  e.  19.  the 
landlord  might  reoover  the  trd)le 
rent  in  respect  not  only  of  the 
demised  premises,  but  of  the 
mines  in  which  the  tenant  had 
only  a  liberty  to  dig. 

The  improved  or  rack  rent  men- 
tioned in  the  11  G.  3.  tf.l9.  tf.l2. 
is  not  the  rent  reserved,  but  such 
a  rent  as  the  landlord  and  tenant 
might  fiiirly  agree  on  at  the  time 
of  delivering  the  declaration  in 
ejectmenti  in  case  the  premises 
were  then  tu  be  let.  Crocker  v. 
FcihergSl,  T.  69G.S.  652 

2.  A  term  of  1000  years  was  created 
by  deed  in  1717f  and  in  17S5  was 
assigned  for  the  purpose  of  seeur- 
iof  an  aannity  to  A.f  and  alter 

that 
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it» 


Ibattotittdnd  file  inheritance.  A, 
having  died  in  1741  ,-and  the  estate 
having  remained  undisturbed  in 
the  hands  of  the  owner  of  the  in- 
heritance and  her  devisee  from 
1735  to  1813,  without  any  notice 
having  been  in  the  mean  time  ta- 
ken of  the  term  except  that  in 
1801  the  devisee  in  whose  ^osses- 
aien  the  deeds  creathig  and  as- 
signing it  were  found,  covenanted 
to  produce  those  deeds  when 
called  for  2  Held  that,  under  thes^ 
oiroumstances,  the  jury  were  war- 
ranted in  ,ait  ejectment  brought 
fo^  the  premises  by  the  heir  at 
law  10  presume  a  surrender  of 
the  term«  Doe^  on  Dem*  Butdetty 
y.  Wright,  T.  59  Q.  8.      R  710 

3*  The  owner  of  the  fee  granted  to 
A.y  his  partners,  fellows-adven- 
turers, &o«  free  liberty  to  dig  for 
tin  and  all  other  metals  through- 
out  certain   lands    therein    de- 

.  scribed^  and  to  raise,  make  mer- 
chantable, and  dispose  of  the  same 
to  their  own  use)  and  to  make 
adits,  &e.  necessary  for  the  exer- 
cise of  that  liberty,  together  with 
.  the  usfr  of  all  waters  and  water- 
courses, excejiting  to  the  grantor 
liberty  for  driving  any  new  adit 
within  the  lands  thereby  gratUedy 
and  to  convey  any  watercourse 
over  the  premises  granted^  haben- 
dum for  twenty«one  years ;  cove- 
nant by  the  grantee  to  pay  one- 
eighth  share  of  all  ore  to  the 
grantor,  and  all  rates,  taxes,  &c., 
.and  to  work  effectually  the  mines 
during  the  term;  and  then,  in 
failure  of  the  performance  of  any 
of  the  covenants,  a  right  of  re- 
entry was  reserved  to  the  grantor : 
Held  that  this  deed  did  net  amount 

'  to  a  lease,  but  contained  a  mere 
license  to  dig  and  search  for  mi- 
^  nerals,  and  that  the  grantee  could 
not  maintain  an  ejectment  for 
mines  lying  within  the  limits  of 
the  Mt|  but  not  connected  with 
the  workings  of  the  grantee. 


The  grantee  6omiAafiee4  wotlntig 
the  mines,  but  after  some  time 
discontinued,  not  being  prevented 
by  the  want  of  <  water,  or  any 
other  inevitable  accident*  The 
grantor,  after  some  lapse  of  time, 
verbally  authorized  other  persons 
to  dig  for  ore  throu^out  part  of 
the  land  described  .m  tlie  deed, 
and  met  those  persons  on  part  of 
the  land,  und  pointed  dut  Che 
boundaries  .within  which  they  were 
to  exercise  the  liberty ;  and  him- 
self subsequently  entered  into  a 
mining  adventure  with  other  per- 
sous,  which  was  carried  on  withia 
the  limits  described  in  the  inden- 
ture ;  and  afterwards  in  consider- 
ation of  the  surrender  of  the  first 
grant,  and  of  certain  payments, 
demised  the  premises  to  a  lessee 
for  21  years ;  and  upon  the  exe- 
cution of  this  leascj  the  oriffitial 
deed  was  delivered  upi  but  Uiere 
was  no  surrender  in  writing:  Held 
that  these  acts  amounted  to  a  re- 
entry by  the  grantor,  inasmuch^ 
as  unless  referred  to  the  exercise, 
of  that  right,  tliey  would  be  acts 
of  trespass  by  him.  Dt^,  on  Bern. 
Hatdey,  v.  Wood,  T.  59  G.  S. 
Page  784. 

4.  A  term  of  ^ears  was  created  in 
1762  and  assigned  over  to  a  trus- 
tee in  1779,  to  attend  the  inherit- 
ance. In  1814  the  owner  of  the 
inheritance  executed  a  marriage- 
settlement;  and  in  1816  he  con- 
veyed his  life-interest  in  the  estate 
to  a  purchaser,  as  a  security  for 
a  debt ;  but  no  assignment  of  the 
term  or  delivery  of  the  deeds  re- 
lating to  it  took  place  on  either 
occasion.  In  1819  an  actual  as- 
signment of  the  term  was  made 
by  the  administrator  of  the  trus- 
tee in  1779  to  a  new  trustee  for 
the  purchaser  in  1816:  Held  that 
under  these  circumstances  on  an 
ejectment  brought  by  a  prior  in- 
cumbrancer against  the  purchaser, 

the 
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EVIDENCE. 


the  jury  were  warranted  in  pre- 
suming that  the  term  had  been 
surrendered  previously  to  1819. 
Do€f  Dem.  PuUand  v.  HUder^ 
T.  59  G.3-  Page  782 

EMBLEMENTS, 

See  Trespass,  1. 

ENTRY, 

See  Ejectment,  S.    Forfeitube. 

ESCAPE. 

An  attachment  for  non-pllyment  of 
money  is  in  the  nature  of  mesne 
process ;  and  where  the  party  had 
been  taken  and  permitted  to  go  at 
large  and  returned  again  into  cus« 
tody,  and  continued  in  custody  at 
the  return  of  the  writ ;  it  was  held 
that  the  sheriff  was  not  liable  to 
an  action  for  an  esci^pe.  Leans 
V.  Morland,  M.  59  G.  3.  56 

EVIDENCE, 
See  Payment,    Settlement    &y 
Hiring  and  Servicej  1.    Vaui- 

ANCB. 

1,  On  an  appeal  the  respondents  in 
order  to  prove  the  fact  of  the  de- 
livery to  them  of  a  certificate 
given  by  the  appellants,  acknow- 
ledging the  pauper  to  be  their 
settled  inhabitant,  produced  an 
old  book  from 'their  own  parish 

*  chest,  in  which  was  an  entry  of 
that  fiict  in  the  hand-writing  of  a 
former  parish  officer*  Held  that 
such  evidence  was  inadmissible. 
The  King  v.  The  Inhabitants  of 
Debenham,  M.  59 G.3.  1 85 

2.  In  declaration  for  pirating  a  book, 
an  allegation  that  plaintiff  was  the 
author  of  a  book,  being  a  musical 
composition,  called  A.^  is  well 
supported  by  shewing  him  to  be 
the  author  of  a  musical  composi- 
tion of  that  name,  comprised  in 
and  occupying  only  one  page  of  a 
work  with  a  different  title,  which 
contained  several  other  musical 


'  compositions.     White  ▼•  GeroA, 
H.  59G.S.  Page 298 

3.  The  contract  laid  in  the  declara- 
tion was  to  deliver  stock  on  the 
27th  of  February^  The  contract 
proved  was  to  deliver  stock  on  the 
settling-^av,  which,  at  the  time, 
was  fixed  tor,  and  understood  by 
the  parties  to  mean,  the  27th  of 
February.  Held  that  the  proof 
supportedthedeclaration.  Wiekes 
V.  Gordon,  H.  59  G.  8.  335 

4.  In  an  action  for  disturbance  of 
plaintiff's  right  of  common,  the 
declaration  stated  that  he  was 
possessed  of  a  messuage  and  land, 
with  the  appurtenants,  and  by 
reason  thereof  ought  to  have  com- 
mon of  pasture,  &c.\  Held  that 
this  allegation  was  divisible,  and 
that  proof  that  plaintiff  was  pos- 
sessed of  land  only,  and  entitled 
to  the  right  of  common  in  respect 
of  it,  was  sufficienrto  entitle  him 
to  damages  pro  tanto.  Ridetts  v. 
Saltoetfy  H.  59G.S.  360 

5.  Where  a  defendant,  on  being 
served  with  a  declaration  in  eject- 
ment, assented  to  the  character  of 
tenant  in  possession,  and  after- 
wards appeared  and  pleaded: 
Held  that  it  was  quite  sufficient 
evidence  for  a  jury  to  find  that  he 
was  the  tenant  in  possession,  al- 
though it  also  appeared  that  he 
was  in  the  situation  only  of  a  ser- 
vant, and  managed  the  business 
for  the  real  owner  on  the  pre- 
mises. Doe^  on  Demm  Jamesy  v. 
Staunton,  H.  59  G.  3.  371 

6.  The  law  always  presumes  against- 
the  commission  of  crime;  and, 
therefore,  where  a  woman,  twelve 
months  after  her  first  husband 
was  last  heard  of,  married  a  second 
husband,  and  had  children  by  him ; 
it  ^as  held,  on  appeal,  that  the 
Sessions  did  right  in  presuming 
prima  facie  that  the  first  husband 
was  dead  at  the  time  of  the  second 
marriage ;  and  that  it  was  incum- 
bent 
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bent  on  the  party  objecting  to  the 
second  marriage  to. give  some 
proof  that  the  first  husband  was 
then  alive.  The  King  v.  The  In- 
habitants  of  Txjoyning^  Gloticesier'- 
shirej  H.  59  G.  3.  Page  386 

7.  Where  an  agreement  on  un- 
stamped paper  has  been  destroy* 
ed,  no  parol  evidence  can  be 
given  of  its  contents :  even  if  it 
has  been  destroyed  by  the  wrong< 
ful  act  of  the  party  who  takes  the 
objection.  Rippiner  v.  Wright, 
E.  59  G.  3.  478 

8.  Where,  on  trespass  for  pulling 
down  a  wall,  the  issue  was,  whe- 
ther certain  common  land  was  the 
soil  ^nd  freehold  of  the  lord  of 
the  manor,  on  which  the  plaintiff 
was  entitled  to  a  right  of  com- 
mon, or  the  soil  and  freehold  of 
the  plaintiff:  Held  that  leases  of 
minerals,  &c.  granted  by  the  lord 
to  other  persons  in  other  parts  of 
the  untnclosed  waste  lands  were 
not  receivable  in  evidence,  unless 
it  was  first  shewn  that  the  locus 
in  quo  formed  part  of  one  entire 
waste,  to  which  those  leases  w^e 
applicable. 

Held,  also,  that  the  effect  of  such 
leases,  if  received,  would  only  be 
to  prove  that  the  lord  was  enti- 
tled to  the  minerals  under  the 
locus  in  quo,  and  not  to  the 
surface.  Tynnhitt  v.  Wynn^  £.' 
59  G.  3.  S5^ 

9.  In  a  public  navigable  river  20 years* 
possession  of  the  water  at  a  given 
level,  &c  is  not  conclusive  as  to 
the  right. 

A  vercuct  obtained  by  the  de- 
^  fendant  in  a  former  action,  and 
which,  if  pleaded  in  bar,  would  be 
an  estoppel,  when  given  in  evi- 
dence under  the  general  issue,  is 
not  conclusive  against  the  plain- 
tiff^ but  is  only  evidence  to  so  to 
the  jury.  Vooght  v.  Winch,  T. 
59  G.  3.  662 

10.  A  term  of  lOOOyears  was  created 


by  deed  in  1717,  and  in  1735  was 
assigned  for  the  purpose  of  secur- 
ing an  annuity  to  A,,  and  after 
that  to  attend  the  inheritance.  A. 
having  died  in  1741,    and    the 
estate    having    remained    undis- 
turbed in  the  hands  of  the  owner 
of  the  inheritance  and  her  devisee 
from  1735  to  1813,  widiout  any 
notice  having  been  in  the  mean 
time  taken  of  the  term  except 
that  in  1801  the  devisee  in  whose 
.  possession  the  deeds  creating  and 
assigning    it  were   found,  cove- 
nanted to  produce  those  deeds 
when  called'for:  Held  that  under 
these  circumstances  the  jury  were 
warranted  in  an  ejectment  brought 
for  the  premises  by  the  heir  at 
law  to  presume  a  surrender  of  the 
term.    Doe,  on  Dem.  Burdeti  ▼• 
Wright,  T.  59  G.  3.      Page  710 
11.  Declaration  stated  that  defend- 
ant went  before  one  M,  C  Baron 
Waterpark  of  Waterforh,  in  the 
county,  &c.,  and  the  proof  was 
that  he  went  before  R,  C.  Baron 
Waterpark  of  Waterpark,  in  the 
county,  Ac:     Hela    that    the 
allegation  in  the  declaration  was 
a  description  of  a  name  of  dignity, 
and  therefore    that   this  was  a 
fatal  variance* 
In     a    count    for    slander:     the 
words  were,'  "  This  is  my  um- 
brella :  ^he  stole  it  from  my  back- 
door."   The  words  proved  were, 
"  It  is  my  umbrella,  &c."    And 
it  appeared  that  these  words  were 
not  spoken  in  the  house  where  the 
umbrella  then  was:  Held  that  the 
evidence  did  not  support  the  de- 
claration, inasmuch  as  the  words 
laid  imported  to  be  spoken  con- 
cerning a  thing  then  present,  and 
the  words  given  in  evidence  were 
actually  spoken    concerning    a 
thing  not  present  at    the  time. 
WaUenv.Mace,  T.59G.3*  756 
12.  Assumpsit  on  a  promissory  note. 
Plea,  Isty  General  issue.    2dly, 
Statute 


$H 


FACTOR. 


FRAUDS,  STATUTE  OF. 


Statute  of  limitationt.  There  was 
no  plea  nor  notice  of  set-off.  It 
was  proved,  that  on  the  plaintiff 
shewing  the  defendant  the  note 

.'  within  six  years,  the  latter  said, 

.  "  You  owe  me  more  money,  I 
hav^  a  se^-off  against  it,"     Held, 

.  by^oyieyand  Hdrqydf  Justip^s, 
neit^  J.  duiptUient^^  that  that 
was  not  a  sufficient  acknowleqg- 
meht  within  sii^  years,  to  take  the 

\  cas^  out  of  the  statute  of  limi^- 

tions.  &0Mn  v.  SaioeU^  T.  59  G.3. 

P«ge759 

18.  A  term  of  jrears  was  created  in 
1762  and  assi^ed  over  to  a  trus- 
tee in  1779,  to  attend  the  inherit- 
ance. In  1814  the  owner  of  the 
inheritance  executed  a  marriage- 
settlement;  and  in  1816  he  con- 
veyed bis  life-interest  in  the  estate 
to  a  purchaser!  as  a  security  for 
a  debt ;  but  no  assignment  of  the 
term  or  delivery  of  the  deeds  re- 
lating to  it  took  plape  on  either 
(occasion.  In  1819  an  actual  as- 
signment of  the  term  was  made 
by  the  administrator  of  the  tr^istee 
in  1779  to  a  new  trustee  for  the 

.  purchaser  in  1816;  Held  that 
under  these  circumstances  on  an 
cjectnaent  brought  by  a  prior  in- 
cumbrance against  the  purchaser, 
the  jury  were,  warranted  in  pre- 
suming that  ^e.  term  had  been 
surrendered  previously  to  18|9. 
Doe,  Dem.  jPudand  v.  Hilder, 
T.  5&  G.3.  782 

EXECUTION, 
iSetf  Praotick,  SI. 

FACTOR. 

The  character  of  broker  is  mate- 
rialiy  dtfierent  from  that  of  factor ; 
and  therefore,   where  a  broker 

,  'sells  goods  without  disclosing  the 
name  of  his  principal ;  held  that' 
he  acts  beyond  the  scape  of  his 
authority,  and  that  the  buyer 
cannot  set  off  a  debt  due  ftcm  the 


{iroker  to  him  against  the  demand 
or  the  goods  made  by  the  princi- 
pal* Bating  v.  Conies  3f.  69  G-3. 
PagelST 

FEES, 
i^ee  $H_£RijfF ;  Practics,  9$. 

FINE, 
.    .         ^e  Deed,  3. 

FISHERY, 

See  CoKViQTiQU^ 

FIXTURES. 

Certain  parts  of  a  machine  bad  be^i 
put  up  by  the  tenant  during  his 
term,  and  were  capable  €f  being 
removed  without  either  injuring 
the  other  parts  of  the  machine  or 
the  building,  and  had  been  usually 
valued  between  the  outgoing  and 
incoming  tenant :  Held  that  these 
were  the  goods  and  chattels  of 
the  outgoing  tenant^  for  which  he 
might  maintain  trover.  Ikads  v. 
Jone$,  M.  59G.S.  165 

FORFEITURE. 

A»  being  possessed  of  a  term  of 
years,  demised  his  whole  interest 
to  i?.,  subject  to  a  right  of  re- 
entry on  the  breach  of  a  condi- 
tion :  Held  that  ^4.  might  enter  for 
the  condition  broken,  aldioushhe 
had  no  reversion.  Doe  v.  Bate- 
man,  M.  59  G.  3.  168 

FRAUPS,  STATUTE  OF, 

See  ItAJiJiLORD  and  TknAHiT,  1. 

A.  had  wrongfully,  and  without  the 
licence  of  B.,  ridden  his  horse, 
and  tliereby  caused  its  death: 
Held  that  a  promise  by  a  third 
person  to  ])ay  the  damage  thereby 
sustained^  in  consideration  that^. 
would  not  bring  any  action  agaiost 
^.,>is  a  collateral  promise  within 
the  statute  of  frauds,  and  must  be 
in  writing.  Held^  also^  Ai^  amo^ 

tion 


.  aiPT4 

tion  £<fif  $,  jn^w  trial  ^her^  the 
cau8^  baa  been  tried  during  the 
term  may  be  made  at  any  time 
trithin  four  days  after  the  dis- 
*  tringas  is  returnable.  Kirkham  v. 
Matter^  E.  89  G.  S.      Page  613 

FREIGHT, 

]^j  charter-parOr  the  freighter  coye- 
nanted  to  pay  to  the  owi^er  freight 
at  an4  after  the  rat^  of  sp  9iuch 
per  tQU  per  monthj  for  the  tei^ 
of  aix  months  ^t  l^ast^  and  to  in 
proportion  for  less  than  ^  m^th, 
or  lor  aucb  further  time  than  six 

.  months  as  the  ship  might  be  de- 
tained in  the  service  of  the 
freighter  \^ltil  her  final  discharge, 
or  until  Ae  day  of  bar  beic^  mt, 
captur^,  ar  last  •o&ck  or  heard  of; 
such  freight  to  be  paid  to  the 
command  ckf  the  shipjn  manner 
following ;  viz.  so  much  as  might 
be  earned  at  the  time  o^  the  ar- 
rival of  the  ship  at  her  first 
destined  port  abroad,  to  be  paid 
within  ten  days  next  after  her  ar- 
rival there,  and  the  remainder  of 
the  freight  at  specific  periods: 

,  Held  that  this  constituted  one 
entire  covenant,  and  that  the  ar- 
rival of  the  ship  at  her  first 
destined  port  abroad  was  a  con- 
dition precedent  to  the  owner's 
right  to  recover  any  freight,  and 
that  the  ship  having  been  lost  on 
her  outward  voyage,  the  owner 
was  not  entitled  to  recover  freight 
at  90  much  per  calendar  month  to 
the  day  of  the  loss.  Gibbon  v. 
Mendez,  M.  59  G.  $.  17 

FREIGHTER, 
Sse  Charter-partITi  S. 

GIFT- 

A  verbal  gift  of  a  chattel,  without 
actual  ddiv^y,  does  not  pws  the 

.  property  to  the  4o9?e,  irons  v. 
SmaUjpme^  E,  69  G.  3.  551 


HIGHWAY, 

HIGHWAY. 


m 


1.  A  bridge  is  nqtahighway  within 
the  meaning  of  the  19  G.  S.  r.  84* 
s.  60.  by  which  carriages  employ- 
ed in  carrying  materials  fbr  the 
repair  of  any  turnpike  road  or  pub- 
lic highway,  are  exempted  from 
toll ;  and  tnerefbre  toll  is  payable 
for  a  carriage  employedin  carrying 
materials  for  the  repair  of  a  bridge 
along  a  turnpike  road.  Osmond  v. 
fTiddicombe,  M.  59  G.9.  Fage49 

2.  Where  a  local  turnpike-act,  Mer 
empowering  the  trustees  under  it 
to  take  toHs,  directed  thai  the 
roads  should  from  time  to  time  be 
repaired  by  the  trustees  out  of 
the  money  arising  by  virtue  of 
the  act:  Held  that  this  onlr  mtfde 
the  tolls  an  auxiliary  fund  in  the 
hands  of  the  trustees,  and  that  the 
inhabitants  of  the  township  wh#re 
the  road  was  situate,  who  by  pte- 
scription  were  bound  to  repair  all 
roaos  within  it,  were  nevenheless 
liable  to  be  indicted  for  non-re^ir 
of  the  road. 

Held,  also,  that  such  inhabitatits 
may,  after  conviction,  apply  by  mo- 
tion for  relief  against  the  trustees 
under  19  G.  3.  c,  84.  s.  9S. 

Held,  also,  that  13  G.  S.e.M.  s.63. 
only  refers  to  diversions  under 
writs  of  ad  quod  danmum,  and 
under  ISO.  3.  c-78.  ^.19*  The 
Kingr.  Thb  Inhabitanis  ofNgther--, 
thong.    M.59G.S.  179 

3.  Where  a  turnpike  act  exempted 
persons  from  io\\  **  in  going  to 
and  returning  fVom  their  proper 

i     parochial  church,  chapel,  or  other 
!    place  of  religious  worship  on  Sun-^ 
:     days:^^  Held  that  the  word  *«  pa- 
:    rochiar*  extended  over  the  wtn^le 
clause ;  and  therefore  that  a  Dis- 
senter was  not  within  the  exemp- 
tion in  going  to  and  returning 
from  his  proper  place  of  religious 
worship,  situate  out  of  the  parish 
hi  which  he  resided.     Lemi$  v. 
;   flammom;^,  M.  59  C.  3.  206 

'  INCtO* 
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INSURANCE. 


INCLOSURE  ACT. 

By  the  general  inclosure  act  the  le- 
gal title  to  an  allotment  is  not  ac- 
quired until  the  execution    and 
proclamation  of  the  commission- 
ers' award.    And  where  a  local 
act    directed  that  the   commis- 
sioners by  notice  might  cause  all 
rights  of  common  to  be  extin- 
guished, and  might  then  allot  the 
waste  land  amongst  the  proprie- 
tors, and  that  the  owners  might 
fence  their  allotments  after  they 
had  been  marked,  staked  out,  and 
confirmed,  and  before  the  signing 
of  the  atvardy    and  might  also, 
within  three  months  before  the 
execution  of  the  atvardy  sell  and 
convey  their  interests  in  the  allot- 
ments, the  commissioners  being 
thereby  authorized  to  allot  to  the 
purchasers*  and  the  latter,  after 
the  execution  of  the  atoard^  to  nold 
the  allotted  lands  in  such  manner 
as  [the  vendor  would  have  done  if 
there  had  been  no  sale ;  provided 
that  where  the  allotments  were 
copyhold,  that  the  deed  should 
be  enrolled  in  the  court-rolls  of 
the  manor,  and  that  the  purchaser 
should  be  admitted  tenant  thereto 
at  the  same  time  as  the  other  allot- 
tees of  copyhold  lands,  viz«  after 
the  execution  of  the  award:  Held 
that  this  authority  to  enclose  and 
80    to    enjoy  in  severalty,    and 
the  power  to  sell  and   convey, 
might  well  (considering  the  lan- 
guage in  which  that  power  was 
given)  be  enjoyed  and  exercised 
without  the  legal  seisin  of  the 
l^d ;  and  that,  therefore,  these 
provi^ions,  not  sufficiently  coun- 
tervailing those  of  the  general  in- 
closure act,  the  legal  freehold  did 
not  pass  to  the  allottee  till  after 
the  execution  and  proclamation  of 
the  award.      Farrer  v.  Billings 
M.59G.S.  Page  171 


INDICTMENT. 

1«  An  indictment  charged  that  de- 
fendants conspired,  by  divers 
false  pretences  and  subtle  meana 
and  devices,  to  obtain  from  A. 
divers  large  sums  of  money,  and 
to  cheat  and  defraud  him  thereof: 
Held  that  the  gist  of  the  joffence 
bein^  the  conspiracy,  it  was  quite 
sufficient  only  to  state  that  fact 
and  its  object,  and  not  necessary 
to  set  out  th^  specific  pretences. 
The  King  v.  GiU  and  Henry, 
M.  59  G.  3.  Page  20* 

2.  A  prosecutor  of  an  indictment 
has  no  right  to  address  die  jury, 
and  state  the  case  for  tibe  pro- 
secution. The  King  v.  Brice. 
K  S9G.S.  606 

The  King  v.  Milne  and  Others,    i*. 
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In  an  action,  on  a  policy  on  ship, 
by  which,  amongst  other  risks,  the 
underwriters  insured  against  fire, 
and  barratry  of  the  master  and 
mariners,  thej^  are  liable  for  a  loss 
by  fire  occasioned  by  the  negli- 
gence of  the  master  and  mariners. 
Held,  also,  that  where  the  assured 
had  once  provided  a  sufficient 
crew,  the  negligent  absence  of  all 
the  crew  at  the  time  of  the  loss 
was  no  breach  of  the  implied  war- 
ranty, that  the  ship  should  be  pro- 
perly manned.  Busk  v.  The 
Royal  Exdiange  Assurance  Com-- 
pany,  M.  59  G.  3.  73 

2.  A. transport  in  government  ser-' 
vice  was  insuredfortwelvemonths, 
during  which  she  was  ordered  iiito 
a  dry  harbour,  the  bed  of  which 
was  uneven,  and  on  the  tide  hav- 
ing left  her,  she  received  damage 
by  taking  the  ground :  Held  that 
this  was  a  loss  by  a  peril  of 
the  sea.  Fletcher  v.  Inglis,  H. 
59  6.3.  315 

S.  A  ship  insured  at  and  from  a  port, 
sails  on  hervoyage  in  an  unseawor- 

thy 
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lily  state,  in  consequence  of  hav- 
ing a  greater  cargo  than  she  could 
safely  carry.  The  defect  is  dis- 
covered before  any  loss  accrued, 
and  part  of  the  cargo  isdischarged, 
and  a  loss  subsequently  accrues,  in 
no  degree  attributable  to  her  having 
been  overladen  in  the  early  part  of 
her  voyage :  Held  that  the  under- 
writers were  liable  for  such  loss. 

The  vessel  havingsailedand  put  back 
to  theDowns,  and  then  sailed  again, 
and  laboured  and  strained  much 
Irom  being  overloaded,  and  then 
"put  back  a  second  time ;  and  upon 
an  implication  to  the  underwriters 
for  liberty  for  the  ship  to  go  into 
port  to  discharge  p^rt  of  the  cargo, 
it  was  only  communicated  to  them 
that  the  ship  wa^  too  deep  in  the 
water:  Held  that  as  the  subse- 
quent loss  had  not  in  any  de^ee 
arisen  from  her  having  so  strained 
and  laboure4»  Xhe  communication 
of  that  fact  was  immaterial,  and 
that  the  commumcation  made  was 
quite  sufficient. 

Held,  also,  that  the  memorandum 
giving  such  liberty  did  not  require 
a  new  stamp.  fVeir  v.  Aberaeen^ 
H.59G.3,  Page  320 

4.  Policy  on  ship  for  four  months, 
at  and  from  a  place  to  any  port  or 
ports  whatsoever:  Held  tnat  an 
open  roadstead  (being  the  usual 
place  of  loading  and  unloading) 
was  a  port  within  the  meaning  of 
this  policy.  Cockey  v.  AtkiitsoHj 
E.59G.S.  460 

5.  A  ship  received  considerable  da- 
ms^e  from  tempestuous  weather, 
and  the  crew,  completely  exhaust- 
.ed,  deserted  the  ship  on  the  high 
seas  for  the  mere  preservation  of 
their  lives;  and  the  ship  was  then 
taken  possession  of  by  a  fresh 
crew,  who  succeeded  in  conduct- 
ing her  safely  into  port :  Held  that 
such  desertion  of  the  crew  did 

^not  of  itself  amount  to  a  total  loss; 
and,  secondly, 
.   Vol.  11. 


That  the  ship  having  been  sold  un- 
der the  decree  of  the  Admiralty 
Court  to  pay  the  salvage,  and  <t 
not  i^ppeq^ring  that  the  assured  had 
taken  any  means  to  prevent  such 
sale,  that  they  had  no  rights  to 
abandon,  and  that  there  was  no 
more  than  a  partial  loss.  ThoYne- 
ly  V.  Hebion,  E.  59  G.  3.    P.  51 3 

INTEREST, 

See  Bankruptctt,  5.     Award,  1^ 
Bill  of  Exchange,  7. 

JUDGMENT. 
A  verdict  obtained  by  the  defend- 
ant in  a  former  action,  which,  if 
pleaded  in  bar,  would  be  an  estop- 
pel, when  given  in  evidence  under 
the  genenf  issue,  is  not  conclusive 
against  the  plainti£P,  but  is  only 
evidencetogo  to  the  jury.  Vooght 
V.  mmch,  r.  59  G.  3.  662 

JURY, 
See  Practice,  13. 

JURISDICTION. 

The  15  G.  2.  c.  24.  is  a  declaratory 
act,  and  should  have  a  liberal  con- 
struction. And  therefore  where 
justices  of  a  borough,  contribu- 
butory  to  the  county-rate,  have 
committed  prisoners  to  the  coun- 
ty house  of  correction  for  offences 
cognizable  within  the  county,  the 
justices  at  their  borough  sessions, 
have  a  right  to  order  such  pri- 
soners to  be  brought  before  them 
for  trial  ^ere.  Qtuerey  also,  where 
a  county  magistrate  having  con- 
current jurisdiction,  has  commil- 
ted  a  prisoner  for  an  offence  with- 
in the  borough,  whether  the  bo- 
rough ses^ons  have  not  the  same 
power  of  ordering  such  prisoner  to 
be  brought  before  them  Ibr  trial. 
The  King  v.  Amos,  B.390.9^5SB 

JUSTICE— ifiirfAoray  of 

A  justice  of  the  peace  is  autl^orized 
3  1  to 


•«38^ANDLORD  &  TENANT. 

to  require  surety  of  the  peace  for  a 
limitted  time,  according  to  his  di»> 
cretion,afidneednotbindth^  par^ 
overtothenextBessioDftoaly.  fVu- 
k8V.BridgeryH.59€.S.    P.  278 

LANDLORD  AND  TENANT, 
'4See  EviDBtfCS,  4.    Pakty  Wall, 

I.     COVINANT,  3. 

1.  A.  being  tenant  from  year  to 
year,  underlet  the  premises  to  B.f 
and  the  original  landlord,  with  the 
assent  of  ^.,  accepted  B,  as  his 
tenant,  but  there  was  no  surren- 
der in  writing  of  i4.*s  interest ; 
rent  being  subsequently  in  arrear, 

•the  landlord  distrained  on  B.*s 
goods :  Held  that  these  circum- 
stances constituted  a  valid  sur- 
render of  A.*B  inter^t  by  act 
^md  operation  of  law  within  the 
S9  Car.2.  c.S.  s.S.  Thomas  y. 
Xooi,M.  59  G.S.  119 

2.  Certain  parts  of  a  machine  had 
been  put  up  by  the  tenant  during 
his  term,  and  were>  capable  of  be- 
ing removed  without  either  injur- 
ing the  other  parts  of  the  machine 
Hir  the  buikluiff,  and  had  iieen 
usually  valued  l>etween  the  out- 
'going  and  incomiDg  tenant:  Held 

that  these  were  the  goods  and 
chattels  of  the  outgoing  tenant, 
ibr  which  he  might  mamtain 
trover.  Davit  v.  JmcSf  M.  59  0. 3. 

165 
•3.  By  the  custom  of  the  country  the 
outgobg  tenant  was  entitled  to 
lan  ^lowan<:e  for  foldage  from  the 
iocdming  tenant.  Wnere  a  lease, 
however,  specified  certain  pay- 
ments to  be  made  by  the  incoming 
to  the  outgoing  tenant,  at  the  time 
of  quitting  the  premises,  among 
which  there  was  not  included  amy 
payment  ibr  foldage :  Held  th^t 
the. terms  of  the  leaae  excluded 
the  custom^  and  that  the  outgoing 
tenant  was  not  entitled  to  any 
allovance  in  respect  of  foldage, 
Where  the  lease  provided  that  ue 


MASFDAMtlS.  • 

tenant  should  during  the  term  fblJ 
lus  flock  of'shee^  which  he  shoul^l 
'keep  on  the  demised  premises  mil- 
der a  penalty  if  he  omitted  to  do 
so.      Held    that  this  amounted 
to  a  covenant  to  keep  a  flock  o£ 
sheep  upon  the  premises.  We6d  ▼• 
Plummer,  T.  59  G.  S.    Page  74« 
4.  Where  a  tenant  came  into  poa8e»> 
sion  of  premises  in  ldl6,  and  the 
lessor  of  the  plaintiff  claimed  un- 
der a  writ  of  elegit  and  an  inqui- 
sition thereon  issued  in  1818,  bat 
founded  on  a  judgment  recovered 
prior  to  1816 ;  it  was  held  that  no 
notice    to   quit   was  necessary. 
Doe,  Dem.   PuUand^  v.  HUder^ 
T.SBO.S.  782 

LEASE, 

See  Covenant,  2,  S.  Conditiok, 
1.  Ejectment,  2.  LANDLokn 
AND  Tenant,  S. 

J-ETTER, 
.  See  Stamp,  3. 

LIMITATIONS,  STATUTE  OF. 

Assumpsit  on  a  promissory  note. 
Plea,  1st,  General  issue.  2dly, 
Statute  of  limitations.  There  was 
no  plea  nor  notice  of  set-off.  It 
was  proved,  that  on  the  plaintiff 
shewmg  the  defendant  the  note 
within  six  years,  the  latter  said, 
**  You  owe  me  more  money,  I 
have  a  set-off  against  it."  Held, 
by  Bayley  and  Holroyd,  Justices, 
iestf  J.  dUsentietftef  that  that  was 
not  a  sufficient  acknowledgment 
within  six  years,  to  take  the  case 
out  of  the  statute  of  limitations. 
Su3an  V.  SotoeU,  T.  59  G.  3.    759 

MANDAMUS. 

1.  The  court  will  not  grant  a  man- 
damus to  a  trading  corporaticmat 
the  instance  of  one  of  its  memben 
to  compel  them  to  produce  their 
accounts  for  the  purpose  of  declar- 
ing 
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in|ft  dividend  of  the  profits.  The 
King  V.  The  Governor  and  Com* 
fony  of  the  Bank  of  England^ 
£.  59  6.  S.  Page  620 

S.  Where  a  railway  was  made  under 
the  authority  of  an  act  of  parlia- 
ment, by  which  the  proprietors 
were  incorporated,  and  by  which 
it  was  provided  that  the  public 
should  have  the  beneficial  enjoy- 
taient  of  the  same  ;  the  con;ipany 
htfritig  afterwards  taken  up  the 
railway :  Held  that  a  mandamus 
might  issue  to  compel  the  com- 
pany to  reinstate  and  lay  down 
i^gain  the  railway.  The  King  v. 
The  Severn  and  Wye  RaiRoay 
Company^  T.  59  G.  Sl  646 

S.  The  mode  of  burying  the  dead  is 
a  matter  of  ecclesiastical  cogni- 
zance: and  therefore  where  the 
question  was,  Whether  a  parish- 
ioner had  a  right  to  be  buried  in 
the  parish  church-yard  in  an  iron 
coffin,  which  was  a  new  and  un- 
usual mode,  the  court  refused  a 
mandamus.  The  King  v.  CoU'^ 
ridge  andOthers^  T.  59  G.  3.  806 

MARRIAQE  SETTLEMENT, 
See  Dbei$,  1,2. 

MONEY  HAD  &  RECEIVED, 
See  Partnership,  S. 

OUTER  DOOR,   BREAKING 

OF, 

See  Trespass,  S. 

PARTNERSHIP. 

L  Where  one  of  three  partners, 
after  a  dissolution  of  partnership, 
updertook  by  deed  to  pay  a  par- 
ticular partnibrship  debt  on  two 
bills  of  exchange,  and  that  was 
communicated  to  the  holder,  who 
donsented  to  take  the  separate 
notes  of  the  one  partner  for  the 
amdunt,  strictly  resenring  his  right 
against  all  three,  andtetained  pos- 


session of  the  original  bills :  Held 
that  the  separate  notes  hdvmg 
proved  unproductive,  he  might 
sdil  resort  to  his  remedy  agaihst 
the  other  partners,  and  that  the 
taking  under  these  ctrcumstanceft 
the  separate  notes,  and  even  after- 
wards renewing  them  several  tinle» 
successively,  did  not  amount  to, 
satisfaction  of  the  joint  debt. 
Bedford  v.  Deakin  and  Others^ 
M.  59  G.  8.  Page  210 

2.  Where  one  of  two  partners  makes 
a  contract  as  to  the  terms .  oa 
which  any  business  is  to  be  trains* 
acted  by  the  iirm,  although  such 
business  is  not  in  their  usual  course 
of  dealing,  and  even  contrary  to 
their  arrangement  with  each  other, 
and  the  business  is  afterwards 
transacted  by  or  with  the  know- 
ledge of  the  other  partner :  Held 
that  he  is  bound  by  the  contract 
made  by  his  partner.  Sandilands 
V.  Marsh,  T.  59  G.  3.  07S 

3.  A>  employed  B,  and  C,  who 
were  partners  as  wine  and  spirit 
merchants,  to  purchase  wine  and 
sell  the  same  upon  commission. 
C  the  managing  partner,  repre- 
sented that  he  had  made  the  pur- 
chases, and  that  he  had  sold  a 
part  of  the  wines  so  purchased  at 
a  profit;  the  proceeds  of  such  sup- 
posed sales  he  paid  to  ^.,  and 
rendered  accounts,  in  which  he 
stated  the  purchases  to  have  been 
made  at  a  cettain  rate  per  pipe* 
In  fact,  C.  had  neither  bought 
nor  sold  any  wine.  The  transac- 
tions were  wholly  fictitious,  but 
B.  was  wholly  ignorant  of  that. 
Upon  the  whole  account  a  larger 

^  sum  had  been  repaid  to  A,,  as 
the  proceeds  of  that  part  of  the 
wine  alleged  to  be  resold,  than 
he  had  advanced;  but  the  other 
part  of  die  wine,  which  C.  repre- 
sented as  having  been  purchased, 
was  unaccounted  for.  Held  that 
B,  was  liable  for  the  false  repre- 
3  12         sentationa  , 
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sefitationsof  to  partner;  and  that 
A.  was  eotid'ed  to  retain  the  mo- 
ney that  had  been  paid  to  him  up- 
on these  fictitious  transactions,  as 

.    if  they  were  real. 

•Held,  also,  the  supposed  purchases 
having  been  represented  to  have 
been  made  at  a  certain  specified 
rate  per  pipe,  that  A*  might  main- 
tain an  action  for  money  had  and 
received  to  recover  the  specific 
sums  advanced  for  the  nuniber  of 
pipes  of  wine  unaccounted  for. 
Rapp  V.  Latham  and  Parryy 
T.  59G.S.  Page  795 

PARTY  WALL. 

The  assignee  of  the  lessee  of  pre- 
mises, at  a  fixed  rent,  which  he 
considerably  improved,  and  there- 
by rendered  of  greater  annual 
value,  is  not  the  owner  of  the  im- 
proved rent  within  the  14  G.  3. 
c*  78*  Lambe  v.  HemanSf .  E. 
59  G.  S.  467 

PATENT. 

I'atent  for  *'  a  new  or  improved  mc- 
^   thod  of  drving    and    [>reparing 
.   malt."    In  the  specification  it  was 
.   stated,  that  the  invention  consist- 
ed in  exposing  malt  previously 
made  to  a  very  high  degree  of 
.   heat ;  but  it  did  not  describe  any 
new  machme  invented  for  that 
purpose,  nor  the  state,  whether 
moist  or  dry,  in  which  the  malt 
was  originally  to  be  taken  for  the 
purpose  of  being  subjected  to  the 
process ;  nor  the  utmost  degree 
of  heat  which  might  be  siSely 
used ;  nor  the  length  of  time  to 
be  employed ;  nor  the  exact  cri- 
terion Dy  which  it  might  be  kpown 
when  the  process  was  accomplish- 
ed: Held  that  the  patent  was 
▼Old ;  inasmuch  as,  1st,  the  sped- 
.   fication  was  not  sufficiently  pre- 
cise;  and  as,   2dly,  the  patent 
appeared  to   be  for  a  diffierent 
thm^  from  that  mentioned  in  ihe 
apecification.    Heldy  also,  that  as 


the  word  nuzft  was  here  not  to/be 
taken  in  fts  usual  sense,  viz.  of  «b 
article  used  in  the  brewing  but 
only  in  the  colouring  of  beer,  that 
in  the  patent  here  it  was  necessaiy 
to  have  stated  the  purpose  to 
which  the  prepared  malt  waa  to 
be  applied,  and  to  have  said  that 
it  was  obtained  for  a  new  method 
of  drying  and  preparing  malt  ta 
be  used  m  the  colouring  of  beer. 
Quare,  Whether  a  patent  can  be 
good  if  obtained  for  a  mere  pra- 
cess  to  be  carried  on  by  kniown 
implements  or  elements  acting 
upon  known  substances ;  inasmnd 
as  the  word  *'  manufacture,**  in 
21  Jac,  c.  3.,  seems  rather  to  be 
confined  either  to  some  new  ar* 
tide  or  to  some  new  instrument, 
t>r  part  of  an  instrument,  to 
be  used  in  making  an  article 
previously  well  known:  And  hdd, 
that  at  fdl  events  no  merely  jgbi- 
losophical  or  abstract  piinaple 
can  answer  to  that  word,  or  be  the 
subject  of  a  patent.  The  King  v. 
WIteeler,  H.  59  G.  S.    Page  345 

PAYMENT, 

See  Bix.L  of  Exchange,  5. 

A  bond  was  given  to  the  several^per- 
sons  constituting  the  firm  of  a 
banking-house,  conditioned  for 
the  repayment  of  the  baknoe  of 
an  account,  and  of  such  further 
sums  as  the  bankers  might  ad- 
vance to  the  obligor ;  oae  of  the 
partners  dies,  and  a  new  partner 
IS  taken  into  the  firm;  at  tha^ 
time  a  considerable  balance  is  due 
from  the  obligor  to  the  firm ;  ad- 
vances are  afterwards  made  hy 
the  bankers,  and  payments^nade 
to  them  on  account  b^^  the-  obli- 
gor;  the  latter  is  cre<uted  by  Ae 
new  firm  with  the  several  pay- 
ments, and  chai^d  with  the  ori- 
ginal debt  and  subaequeat  ad- 
vances as  constituting  items  in 
one  anttra  account,  and  the  ba- 
lance 
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^kikot  due  at  tKe  time  of  die  part- 
ner's death  is  considerably  re- 
dueed,  and  that  reduced  balance, 
by  order  of  the  obligor,  is  trans- 
ftnred  by  the  bankers  to  the  ac- 
count or  another  customer,  who, 
with  his  assent,  is  charged  with 
the  then  debt  of  the  obligor. 
The  person  so  charged  having 
become  insolvent,  the  surviving 

Kners  of  the  original  firm 
ight  their  action  upon  the 
bond :  Held  that  as  they  had  not 
ekiginallj  treated  it  as  a  distinct 
account,  but  had  blended  it  in  the 
general  ac'count  with  other  trans^* 
actions,  that  they  were  not  at 
liberty  so  to  treat  it  at  a  subse- 
i^nt  period;  and  that  having 
received  in  different  payments  a 
warn  more  than  sufficient  to  dis- 
charge the  debt  due  upon  the 
bond  at  the  time  of  the  death  of 
Ae  deceased  partner,  that  the 
bond  was  to  be  considered  as 
paid. 
Qmre^  Whether  the  transfer  of  the 
bdance  due  from  the  obligor  to 
the  account  of  another,  with  his 
assent,  did  not,  in  point  of  law, 
operate  as  payment,  fiodenham 
yf.Purchas,  M.  59  G.  3.  Page  S9 

PAYMENT  OF  MONEY  INTO 
COURT, 

See  Practice,  1. 

PERIL  Of  THE  SEA, 
fiSee  Insurance,  2. 

PLEADING, 

S^  TaoyBR,  S.       Evidence,  10. 

Variance,  1,  2,  3. 

1.  In  OD  action  against  several  de- 

linidants,  as  shtpoowners,  for  da- 

^^inage  sustained  by  the  loss  of 

'  COMS  laden  on  board  their  ship, 

rm,  was  hdd  that  by  the  53  G.  3. 

c.  159*  «.  L,  they  were  not  liable 

Jxi  that  diaxacter  beyond  the  taloe 


of  the  ship  and  freight,  dhe  or  to 
grow  due,  although  the  lote  was 
occasioned  by  the  misconduct  of 
one  of  the  defendants,  who  was 
both  master  and  part-^wnei*;  and. 
Secondly,  That  the  value  of  the* 
ship  was  to  be  calculated  at  the^ 
time  of  the  loss,  and  not  at  the 
time  of  the  commencement  of  the 
voyage;  and. 
Thirdly,    That   in   calculating  the 
•   value  of  freight,  due  or  to  grow  due,  * 
money  actually  paid  in  advance 
was  to  be  included.      Wilson  V. 
Dickson,  M.  59  G.  3.        Page  2 

2.  By  charter-party  the  freighter  co- 
venanted to  pay  to  the  owner 
freight  at  and  after  tlie  rate  of  So 
much  per  ton,  per  month,  for  the 
term  of  six  months  at  least,  and 
so  in  proportion  for  less  than  a 
month,  or  for  such  further  time 
than  six  months  as  the  ship  might 
be  detained  in  the  service  of  the/ 
freighter,  until  her  final  discharge, 
or  until  the  day  of  her  being  lost, 
captured,  or  last  seen  or  heard  of; 
such  freight  to  be  paid  to  the 
commander  of  the  ship  in  manner 
following,  viz.  so  much  as  might 
be  earned  at  the  time  of  the  arrival 
of  the  ship  at  her  first  destined 
port  abroad,  to  be  paid  within  ten 
days  next  after  her  arrival  there, 
and  the  remainder  of  the  freight , 
at  specific  periods:  Held  that  tnis 
constituted  one  entire  covenant, 
and  that  the  arrival  of  the  ship  at 
her  first  destined  port  abroad 
was  a  condition  precedent  to  the 
owner's  right  to  recover  any 
freight ;  and  that  the  ship  having 
been  lost  on  her  outward  voyage, 
the  owner  was  nor  entitled  to  re- 
cover freight  at  so  much  per 
month  to  the  day  of  the  loss. 
Gibbon  v.  Mendez,  M.  59  G.  3,  17 

3.  An  attachment  for  non-ipaymeiit 
of  money  is  in  the  nature  of  mesne 
process ;  and  where  the  party  had 
been  taken  and  permitted  to  so  at 

313  large 


PLEADING. 


4  large  and  returned  a^ain  into  cus- 
tody and  continued  m  custody  at 
the  return  of  the  writ;  .it  was 
held  that  the  sheriff  was  not  liable 
to  an  action  for  an  escape.  Lewis 
V.  Morland,  M.  59  6.  3.  P.  56 
4*  Covenant  will  lie  by  the  assignee 
of  the  reversion  oipart  of  the 
demised  premises  agamst  the  les- 
see for  not  repairing,    ^vo^nam 

,  V.  Pickard,  M.  59  G.  S.  105 

5.  Declaration  stated  that  plaintiff 
had  sold  to  defendant  a  quantity 

,  of  oak  at  the  average  price  of  the 
season,  to  be  ascertained  before  a 

gven  day,  and  then  averred  that 
^ore  that. day  the  average  price 
.  was  ascertained  to  be  a  given  sum. 
,  Held  that  the  payment  of  money 
into  court  did  not  admit  that  the 
average  price  was  that  stated  in 
thed^laration.  Stomddv.Brenin 
and  Another,  M.  59  6.  S.        116 

6.  The  character  of  broker  is  ma« 
terially  different  from  that  of 
factor;  and*  therefore,  where  a 

.  broker  sells  goods,  without  dis* 
.  closing  the  name  of  his  prin- 
.  cipal :  Held,  that  he  acts  beyond 
the  scope  of  his  authority,  and 
that  the  buyer  cannot  set  off  a 
debt  due  from  the  broker  to  him 
against  the  demand  for  goods 
made  by  the  principal.  Baring 
V.  Come,  M.  59  G.  3.  137 

7.  Certain  parts  of  a  machine  had 
been  put  up  bv  the  tenant  during 
his  term,  and  were  capable  of 
being  removed  without  either  in- 
juring the  other  parts  of  the  ma- 
chine or  the  building,  and  had 
been  usually  valued  between  the 
out-going  and  in-comins  tenant*: 
Held  that  these  were  the  goods 
and  chattels  of  the  out-going 
tenant,  for  which  he  might  main- 
tain trover.  Davis  v.  Jones,  M. 
59  6*3.  165 

8.  Where  a  sham  plea  was  pleaded 
calculated  to  raise  issues  requiring 
different  modes  of  trial,  the  court 

.  suffered  the  plaintiff  to  sign  judg- 
3 


<  ment  as  for-  want  of  aplea, 
made  the  defendant  or  h»  at 

'  ney  pay  the  costs  occasioned  by 

.  the  plea,  and  the  costs  of  the  mfe 
for  connecting  the  prooeediags. 
Thomae  v.  Vaniennoelen^  M* 
59. Q.  3.  P^eI97 

9.  8o  also  wJiere  the  sKara  plea  was 
such  as  to  make  it  necessary  for 
the  plaintiff's  attorney  to  camilt 
counsel,  and  thereby  cause  delaj 
and  expence,  the  court  sufcr^ 
Uie  plaintiff  to  sign  judgment^ 
made  the  attorney  pay  the 
BarOeif  v.  Goddake,  M.  59  G.  S. 

199 

10«  An  indictment  charged  that  de- 
fendants conspired,  by  divers  iaiae 
pretences  and  subtle  means  and 
devices,  to  obtain  from  A.  diveia 
large  sums  of  money,  and  to  dieat 
sod  defraud  him  thereof:  Held* 
that  die  gist  of  the  offence  befaig 
the  conspiracy,  it  was  quite  suffi- 
cient only  to  state  that  fact  and 
its  object,  and  not  necessary  to 
set  out  the  specific  pretences* 
Kingy.GiU  and  Henry,  M.  59G.S. 

1 1  •  By  the  word  transportaiton  in  the 
8  6.  3.  c.  15.  is  meant  not  mer^ 
the  conveying  of  the  felon  to  the 
place  of  transportation,  but  his 
being  so  conveyed  and  remainmr 
there  during  the  term  for  whi^ 
he  is  ordered  to  be  so  transported ; 
and  therefore  a  felon  attainted  is 
not  b3r  that  statute  restored  to  his 
civil  rights  till  after  the  expiration 
of  the  term  for  which  he  k  cr* 
dered  to  be  transported. 

^^y%  By  attainder  all  the  per- 
sonal property  and  rights  of  action  - 
in  respect  of  j^roperty  accrual  to 
the  party  attainted,  either  \more 
or  atler  attainder,  are  vested  in 
the  crown  without  tMoe  found; 
and  therefore  attainder  may  be 
well-pleaded  in  bar  to  an  action 
on  a  bill  of  exchange  indorsed  to 
the  plaintiff  after  his  attainder. 
BuUociY.Dodds,H.59G.S.  258 
12.  In 
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K4  In  decbratibn  for  pirating  a' 
book,  an  allegation  that  plaintiff 
was  the  author  of  a  book,  oeing  a 
musical  composition,  called  A*^  is 
well  supported  by  shewing  him  to 
be  the  author  of  a  musiod  com- 
position of  that  name,  comprised 
m  and  occupying  only  one  paee 
of  a  work  with  a  different  title, 
which  contained  several  other 
musical-compositions.  The54G.S. 
does  not  impose  upon  authors 
as  a  condition  precedent  to  their 
deriving  any  benefit  under  that 
•act,  that  the  composition  should 
be  first  printed ;  and,  therefore, 
an  author  does  not  lose  his  copy- 
right by  selling  his  work  in  manu- 
script before  it  is  printed.  White 
v.  Geroch,  H.  59  G.  3.   Page  298 

13.  The  declaration  stated  that  a 
bill  of  exchange  was  drawn  and 
accepted  at  Dublin,  viz.  at  fVest^ 
mirnUry  for  a  eeruin  sum  therein 
mentioned,  without  alleging  it  t6 
be  at  Dublin  in  Irdam:  Held 
that  the  bill  upon  this  declaration 
must  be  taken  to  have  been  drawn 
in  England  for  English  mone;^; 
and  uerefore  proc^f  of  a  bill 
drawn  at  Dublin  in  Ireland  for 
the  same  sum  in  Irish  money, 
which  difers  in  value  from  English 
money,  did  not  support  the  decJa- 
ation,  and  that  this^was  a  fatal 
variance. 

Held,  also,  the  bill  having  been 
drawn  for  a  certain  sum  sterling, 
that  the  omission  of  the  word 
sterling  in  the  declaration  was 
immaterial.  Kearney  v.  Kingy 
H.  69  G.  3.  301 

14.  An  agent  cannot  dispute  the 
title  of  ms  principal ;  and,  there* 
fore,  where  a  ship  originally  be- 
longed to  one  ox  two  partners, 
and  had  been  conveyed  to  J3.  for 
securing  a  debt,  and  B.  became 
the  sole  resistered  owner  of  the 
shipi  and  afterwards,  as  agent  for 
both  partners  J  insured  the  snip  and 


freight,  and  charged  them  with 
the  premiums,  &c.;  and,  on  a 
loss  happening,  received  the 
money  from  the  underwriters: 
Held  that  he  was  accountable  ta 
the  assignees  of  the  surviving 
partner  for  the  surplus,  after  pay- 
ment  of  his  own  debt,  and  not  to 
the  executors  of  the  deceased 
partner,  to  whom  the  ship  origi- 
nally belonged.  ^  Dixonv,Hamond, 
H.  69  G.  3.  ,      Page  310 

15.  A  person  having  three  bills  of 
exchange,  applied  to  a  country 
banker,  with  whom  he  had  had 
no  previous  dealines,  to  give  for 
them  a  bill  on  London  of  the  same 
amount,  and  the  bill  given  by  the 
banker  was  afterwards,  dishonour--* 
ed :  Held  that  this  was  a  coni- 
plete  exchange  of  securities,  and 
that  trover  would  not  lie  for  the 
three  bills  of  exchange. 

Held,  also,  that  if  the  exchange  had 
not  been  complete,  Btill  that  Che 
banker  having  become  a  bankrupt, 
and  the  three  bills,  having  come  to 
the  possession  of  his  assignees, 
must  be  considered  as  goooiAnd 
chattels  in  the  prder  and  disposi- 
tion of  the  bankrupt  at  the  time 
of  his  bankruptcy,  within  the  star 
tute  of  James,  Hombl&wer  v. 
Proud,  H.  69  G.  3.  327  ' 

16*  The  contract  laid  in  the  declara? 
tion  was  to  deliver  stock  on  the 
27th  of  February^  The  contract : 
proved  was  to  deliver  stock  on  the' 
settling-day,  which,  at  the  time, 
was  fixed  Kir,  and  understood  by 
the  parties  to  mean,  the  27th  of 
February:  Held  thttt  the  proof 
supported  the  declaration.  WideeM 
V.  Gordon,  H.  69  G.  3.  335 

17*  In  an  action  for  disturbance  of 

SlaintiflTs  right  of  common*  the' 
eclaration  stated  thajt  he  was 
possessed  of  a  messuage  and  land* 
with  the  appurtenant«»  and  by; 
reason  thereof  ought  tQ,  ha^ 
common  of  pasture,  &c.:  Held 
314  thaft 
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that  this  allegation  was  divisible, 
and  that  proof  that  plaihtiflF  was 
possessed  of  land  only,  and  entitled 
to  tlie  right  of  common  in  respect 
'  of  it,  was  sufficient  to  entitle  him 
to  ila mages  .  pro  tanto.  Rickets 
V.  Salvsey,  Page  360 

]^8.  No  man  can  be  allowed  to  allege 
his  own  frand  to  avoid  his  own 
deed;  and,  therefore,  where  a 
deed  of  conveyance  of  an  estate 
from  one  brother  to  another  was 
executed  to  give  the  latter  a  co- 
lourable qualification  takill  game: 
Held  that,  as  against  the  parties 
to  the  deed,  it  was  valid,  and  was 
sufficient  to  support  an  ejectment 
for  the  premises.  Doe  v.  Roberts, 
H.  59  G.  8.  367 

19.  In  a  conviction  founded  upon 
5  6.  3.  c.  14.  s,  3.,  it  must  be 
distinctly  stated,  in  the  informa- 

'  tion  and  in  the  evidence,  that  the 
proceeding  was  at  the  instance  of 
the  owner  of  the  fishery;  and, 
therefore,  where  it  was  merely 
stated  in  the  memorandum  of  a 
conviction  that  the  proceeding 
was  at  the  instance  of  such  owner, 
and  where  the  infarmation,  with- 
out containing  any  such  allega- 
tion, concludea  with  a  mere  prayer 
of  judgment  on  behalf  of  such 
owner,  and  the  evidence  wa£ 
wholly  silent  on*  the  subject,  the 
tonvrction  was  held  to  be  bad. 
The  King  y.  Daman,  H^59  G.  3. 

378 

20.  A  note,  whereby  the  maker  pro- 
mised to  pay  to  yf.,  or  to  J5.  and 
C,  a  sum  therem  specified,  value 
received,  is  not  a  promissory  note 
within  the  meaning  of  the  statute 
6f  Anne,  An  action  cannot  be 
maintained  at  common  law  upon 
such  an  instrument,  even  by  the 
payee  against  the  maker,  al- 
though it  is  Stated  oh  the  face  of 
the  nottfjo  be  given  for  value  re- 
ceived, nlaiickenagen  v.  Blundell, 
E.39  6.3.  ^n 


lei.  A  bond,  with  one  surety  oolj^r 
taken  bv  commissioners  of  taxe» 
under  the  43  G.3.  c.99.  *.  13^ 
is  not,  therefore,  void. 

The  office  of  collector  under  that 
act  of  parliament  is  an  anniMJ 
office;   and,  therefore,  where  a 
bond,  after  reciting  the  appoint- 
ment of  H.  fV.  to  be  collector 
under  the  act,  was  conditioned 
for  the  due  collection  by  H.  W^ 
of  the   rates  and  duties  at   all 
times  thereafler,  it  was  held  that 
the  due  collection  of  the  rates  for 
one  year  was  a  compliance  with 
the  condition  of  the  bond.     And 
although  it  appeared  from   the 
condition  of  the  bond  that  H.  TV. 
and  G.  P.  were  both  appointed 
collectors,  it  was  held  that  such 
bond,  being  for  the  due  collection 
by  H.  W.  only,  might  be  put  in 
suit  against  the  surety  without 
first  selling  the  goods  of  G.  P.  * 
Peppin    V.   Cooper,  K,  59  G.  3. 
Page  431 

22.  The  steward  of  a  court  l»ron  ia 
a  judicial  officer;  and  trespass 
will  not  lie  agaix^t  him  where  hia 
bailiff  by  mistake  took  the  goods 
of  B.  under  a  precept  comnuuid- 
ing  him  to  take  in  execution  the 

foods  of  A*    Hdroyd  t*  Breart^ 
^.  59  G.  3.  473 

23.  Where  a  defendant  covenanted 
that  he  would  at  all  times  and 

.  seasons  of  burning  lime  jsupply 
the  plaintiff  and  his  tenants  witn 
lime  at  a  stipulated  price  for  the 
improvement  of  their  lands  and 
repair  of  their  houses :  Held  that 
this  was  an  implied  covenant  also 
that  he  would  bum  lime  at  all 
such  seasons,  and  that  it  was  not 
a  good  defence  to  plead  that  there 
was  no  lime  burned  on  the  pre- 
mises^ out  of  which  the  lessor 
could  be  supplied.  EarlqfSkrenos- 
bury  V.  Gould,  E.  59  G.  3.  487 
24.  A  verbal  eif^  of  a  chattel,  with- 
out actual  delivery^  does  not  pass 

the 
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'  fhe  property  to  the  donee.  Ironi 
V.  SmaUpiece,  E.  59  6.  3. 

Page  551 

23.  In  the  execution  of  criminal 
process  against  any  man  in  the 
oaiBe  of  a  misdemeanour,  it  is  ne- 
cessary to  demand  admittance, 
before  the  breaking  of  the  outer 
door  of  the  house  can  be  legally 
justified.  Quare,  if  so  in  the 
case  of  felony.  Launock  y •Brawn, 
E.  59  G.  3.  592 

26.  A,  had  wrongfully,  and  without 
the  licence  of  ^.,  ridden  his  horse, 
.and  thereby  caused  its  death: 
Held  ^hat  a  promise  by  a  third 
person  to  pay  the  damage  thereby 
sustained*  in  consideration  that  B* 
would  not  bring  any  action  against 
A^  lA  a  collateral  promise  within 
the  statute  of  frauds,  and  must  be 
in  writing.  Held,  also,  tha  a 
motion  for  a  new  trial  where  the 
cause  has  been  tried  during  the 
.temn  maybe  made  ac.any  time 
witliin  four  days  afler  the  dis- 
tringas is  returnable.  ^Kirkham 
V.  MaHer,  E.  59  G.  3.  613 

^,  In  a  public  navigable  river,  20 
'years'  possession  of  the  water  at 
a  given  level,  ftc.  is  not  conclu- 
*sive  OS  to  the  right. 

A  verdict  obtained  by  the  de- 
fendant in  a  former  acticm,  and 
which,  if  pleaded  in  bar,  would 
be  an  estoppel,  when  given  in 
evidence  under  the  general  issue^ 
is  not  conclusive  against  the 
plaintiff,  but  is  only  evidence  to 
go  to  the  jury.  Vooght  v.  Winch, 
T.  59  G.  3.  662 

'  '28.  Act  of  bankrupt^  by  lying  two 
months  in  prison.  During  the  im- 
prisonment A.  advanced  to  the 
bankrupt  money  for  the  purpose 
of  settlm^  with  his  creditors.  The 
purpose  failing,  apart  of  themoney 
was  repaid  to  A*  by  the  bankrupt : 
Held  that  this  j'epayment  was 
protected,  and  that  tm  assignees 
could  not  recover  the  moneys  ao 


repaid.      Toovey  v.  MUwf   T. 
59  G.  3.  ^       Page  683 

29>  Declaration  alleged  that  before 
the  publishing  of  the  Kbel,  a  car- 
riage, in  which  one  £•  S.  was 
riding,  was  passing  on  a  certain 
highway,  and  that  plaintiff  was 
there  driving  another  carriage, 
and  that  it  happened,  without  any 
negligence,  fault,  or  furious  driv- 
ing on  the  part  of  the  plttintifiv 
that  the  two  carriages  came  in  con  • 
tact  together,  whereby  tlie  carriage 
in  which  E.  <S.  was  riding  was  over- 
turned, and  the  said  E,  S,  was  in- 
jured. The  delaration  then  pro- 
ceeded toallege  that  the  defendant 
published  a  libel  of  and  concerning 
theplaintiff,  and  of  and  concerning 
the  said  accident,  and  that  allega* 
tion  was  made  in  every  count  of 
the  declaration.      The  defendant 

S leaded,  1st,  Not  guilty ;  2dly, 
ustification  to  the  whole  of  the 
libel  in  the  first  count  of  the  de- 
'  claration,  and  stated  that  the 
accident  mentioned  in  the  sup- 
posed libel  was  the  same  accident 
mentioned  in  the  introductory 
part  of  the  declaration,  and  that 
It  was  occasioned  by  the  carele^ 
and  furious  driving  of  the  plaintiff. 
The  defendant  wen  pleaded  a 
justification  only  at»  to  part  of  th^ 
libel  contained  in  the  second 
count,  that  the  said  E.  S.  had 
been  thrown  from  a  chaise,  owing 
to  the  hard  driving  of  the  plaintiff; 
but  there  was  no  justification  as 
to  the  other  part.  The  jury  found 
a  verdict  for  die  defendant  on  the 
justification ;  and  they  found  a 
verdict  for  the  plaintiff  as  to  that 
part  of  the  libel  to  which  no  justi- 
fication was  pleaded :  Held  that 
the  word  '<  accident"  in  this  d^ 
claration  meant  the  collision  of 
the  carriages  only,  and  that  th^ 
allegation  that  tliat  collision  was 
occasioned  by  the  furious  driving 
of  the  plaintiff^  was  a  separate  «3 

dis- 
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distinct  auction,  and  that  the 
verdict  therefore  was  right.  Lord 
ChurckiUy.  Hunt,  T.59  G.S. 

Pa^  685 
80.  Trover  will  lie  for  the  mis-deli- 
veryof  ffoods  by  a  warehouseman, 
although  such  mis-deliTerylias  oc- 
curred by  mistake  only.  Devereux 
'  r.  Barclay^  T.  59  G.  S.  702 

SI*  Declaration  stated  that  defend- 
'  ant  went  before  one  R.  C  Baron 
Waterpark  of-  fVaier/erk,  in  the 
county,  &c*,  and  the  proof  was 
that  he  went  before  JR.  C  Baron 
Waterpark  of  WaUrparky  in  the 
'  county,  &c. :  Held  that  the  alle 
ffation  in  the  declaration  was  a 
description  of  a  name  of  dignity, 
*  and  therefore  that    this    wats    a 
fatal  variance.     Waken  v.  Mace^ 
T.  59 G.S.  756 

98.  Assumpsit  on  a  promissory  note, 
Plea  1st,  General  issue.     2dly, 
Statute  of  limitations.  There  was 
no  plea  nor  notice  of  set-ofF.    It 
was  proved,  that  on  the  plaintiff 
shewing  the  defendant  the  note 
widiin  six  years,  the  latter  said^ 
**  You  owe  me  more  money, '  I 
have  a  set-off  against  it:"  Held 
hvBaijfleyBnd  HiAraydy  Justices, 
BtMty  J.  aUseniiente,  that  that  was 
not  a  sufficient  acknowledgment 
within  six  years,  to  take  the  case 
out  of  the  statute  of  limitations. 
Swan  V.  Sau>eilj  T.  59  G.  3.   759 
S3*  A.  employed  B.  and  C,  who 
were  partners  as  wine  and  spirit 
merchants,  to  purchase  wine  and 
sett  the  same  upon  commission. 
C.  the  managing  partner,  repre- 
sented that  he  had  made  the  pur- 
chases, and  that  he  had  sold  a 
part  of  the  wines  so  purchased  at 
,  a  profit ;  the  proceeds  of  such 
supposed  sales  ne  paid  to  >!.,  and 
rendered  accounts,  in  which  he 
stated  the  purchases  to  have  been 
maide  at  a  certain  rate  per  pipe. 
In  fact,   C  had  neither  bought 
nor  sold  any  wine.    The  transac-  i , 


,  tions  were  wholly  ficthioiiSy   b«fr 
B,  was  wholly  iguorant  of  Unft* 
Upon  the  whole  account  a  Jsu^gcr 
sum  had  been  repaid  to  j€^   as 
the  proceeds  of  that  part  of  the 
wme  alleffed  to  be  resold,    tiiafi 
he  had  advanced ;  but  the  other 
part  of  the  wine,  which  C  repre- 
sented as  having  been  purchac^d, 
was  unaccounted  for :   Held  that 
B.  was  liable  for  the  false  repre- 
sentations of  his  partner;  and  that 
A.  was  entitled   to    retain  iJbe 
money  that  had  been  paid  to  him 
upon  these  fictitious  transactions, 
as  if  they  were  reid. 
Held,  also,  the  supposed  purchases 
having  been  represented  to  have 
been  made  at  a  certain  specified 
rate  per  pipe,  that  A*  might  main- 
tain an  action  for  money  had  and 
received  to  recover  the  specific 
sums  advanced  for  the  number  of 
pipes  of  wine  unaccounted  fior. 
Rapp    V.   Latham    and   Parr^ 
T.  59  G.  8.  Page  79iS 

POOR. 

The  pauper  being  a  settled  inhabi- 
tant or  A.y  subsequently  acquired 
a  settlement  in  the  township  ofB^ 
The  latter  township  afterwards 
ceased  to  exist  as  a  place  capahle- 
of  maintaining  its  own  poor:  Held 
notwithstanding  that  the  previooa 
settlement  in  A.  havmg  been  ex» 
tinguished,  the  pauper  could  not 
be  removed  thither  from  a  third 
town  as  to  the  place  f^  his  la^ 
legal  settlement. 

Qtutrep  Whether  in  such  a  case  a. 
removal  to  the  parish  of  which 
the  township  of  ^.ibrmed  a  part 
would  not  be  good.'  The  King 
V.  Saighton  on  iht  Hill, 
59  G.  3. 
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'AT.  P.  devised  all  her  famds>  &e. 
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in  Wefiktf,  m  the  county  of  S.ta 
->f.andhUu8tte;  and  in  ddfiiult  of 
issne  to  such  uses  as  A.  might  bv 
ills  will  iwpoint :  ^.^  b^  a  will 
mtfde  in  die  life-time  of  M.  P., 
devises  all  his  lands  in  the  parish 
of  Wortken  and  elsewhere,  in  the 
county  of  S,i  after  several  estates 
-fm  life  and  in  tail,  to  his  cwt  right 
'Aeirs  in  fee;  and  afterwards,  by  a 
codicil  made  after  the  death  of 
M*  P.,  revokes  the  devise  of  the 
reversion  to  his  heir  (in  all  other 
respects  expressly  confirming  the 
will),  and  then  devises  the  rever- 
sion in  fee  of  all  his  said  lands  in 
the  parishes  of  fPbWA^n,  Wesibury^ 
and  Cherhuty^  in  the  countv  of  &\, 
to  B.  s  A.  had  no  other  land  in 
Westiuryy  .except  what  he  took 
under  the  will  of  M.  P.:  Held, 
however,  that  the  power  of  ap- 
pointment was  not  well  executed 

'  by  the  codicil.  P&weU  v.  Lax- 
dale,  H.  59  G.  3.  Pu;e  291 

2*  A.  by  his  will  bequeathed  to  R. 
S.  and  R.  L.  R.  a  sum  of  money 
upon  trust;  and  to  M.  5.,  R.  <$•, 
and  G.  A,  Z).,  certain  personal 
property  upon  trust;  and  then 
devised  his  real  property  to  R.  S. 
and  G.  A.  D.,  also  upon  trust ; 

.  and  then  directed  that  if  either  of 
his  said  trustees,  the  said  R.  S. 
and  R.  L.  R.y  so  far  as  applied  to 
the  trustsreposed  in  them  respect- 
ively, or  the  said  M.  S.,  R.  S.,  and 
G.  A.  D.,  so  far  as  applied  to  the 
trusts  reposed  in  them  respective- 
ly as  aforesaid,  should  decline  to 
act,  &c.,  it  should  be  lawful  for 
the  survivor  of  the  trustees  so 
acting  in  the  trusts  wherein  such 
vacancy  should  happen,  or  the 
executors  or  administrators  of  the 
last  surviving  trustee,  to  appoint 
ether  trustees :  Held,  firsts  >  that 
this  power  only  extended  to  the 
two  first  classes  of  trustees,  and 
not  to  the  trustees  of  the  real 
estate;  held,  secondlyi  that  it  was 


•  hot  well  executed  by  the  two 
trustees,  both  of  whom  had  wholly 
declined  to  act  in  the  trust.  Siarp 
V.  Sharp,  E.  59  G.  8.     Page  405 

PRACTICE, 
See  Pleading,  8,  9.     Costs,  L 

1.  Declaration  stated  that  ptoinlifF 
had  sold  to  defendant  a,  quantity 
of  oak  at  the  average  price  d  the 
season,  to  be  ascertained  before  a 
given  day,  and  then  averred  that 
before  tliat  day  the  avera^  price 
was  ascertained  to  be  a  given  ium. 
Held  that  the  payment  of  money 
into  court  did  not  admit  that  th6 
average  price  was  that  stated  in 
the  declaration.  SioveUv^Bremik 
and  Another,  M.  59  G*  S.         1 16 

2.  An  attorney,  who  had  not  prac- 
tised on  his  own  account  since  his 
last  certificate  expired,  may  be  re- 
admitted without  paying  any -fine 
or  arrears  of  duty.  Ex  parte 
Clarke,  H.  59  G.  3.  314 

3..  The  court  will  not  set  aside  an 
attachment  against  the  ^eriff  for 
not  bringing  in  the  body  on  pay- 
ment of  costs,  on  the  application 
of  the  defendant,  who  swore  to 
merits,  where  it  appeared  that  no 
bail-bond  had  been  taken  by  the 
sheriff.  The  King  v.  The  Sierifi 
of  London,  H.  59  G.  3.  '  354 

4.  Judgment  siencd  dier  a  sum- 
mons for  furUier  time, to  plead 
is  returnable,  is  irregular.  Jlfor- 
ra  V.  Hunt,  H.  59  G.  3.         355 

5.  Waiverof  irregularity.  H.59G.3. 

373 

6.  Defendant  is  not  entitled  to  an  im- 
parlance where  he  has  by  his  own 
act  prevented  plaintiff  from  de- 
claring within  the  term.  Page  v. 
Vogel,H.59G.3.  390 

7*  A  plea  of  comperuit  ad  diem  on 
debt  on  bail-bondmust  be  deliver- 
ed. Romelly.Cox,  H.  B9G.S.  392 

8.  AgeneralpleaOfbankruptcymust 

be  delivered,  and  not  filed.  Hen* 

derson 
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derson  *  v.    Sanum,   H.  &9  G.  3. 
PageSdS 

9.  In  an  action  on  the  29  Eliz.  e.  4. 
plaintiff  is  entitled  to  treble  costs 
a^  well  as  treble  damages.  Deacon 
V.  Morris,  H.  59  G.  S.  393 

10.  A  Judge's  order  directed  that  a 
cause  should  be  referred,  and  that 
either  par^  wilfully  fireventing 
the  arbitrator  from  making  an 
award  by  affected  delay  or  other- 
wise, should  pay  such  costs  as  the 
Court  thought  reasonable  and 
just :  Held  that  such  order  might 
be  made  a  rule  of  Court  after  one 
of  the  parties  had  revoked  the 
authority  of  the  arbitrator. 

But)  secondly,  where  the  authority 
was  revoked  because  the  party 
coald  not  procure  the  attendance 
of  material  witnesses  before  the 
arbitrator,  the  Couft  refused  to 
aiiow  any  costs.  Aston  v.  George^ 
H.59G.S.  395 

11«  A  rule  for  a  special  jury  must 
be  served  sufficiently  early  to  en- 
able the  opposite  party  to  strike 
the  jury  before  the  day  of  trial, 
auod  therefore,  where  the  rule 
was  served  at  six  o'clock  on 
the  evening  preceding  the  day 
fixed  for  the  trial,  it  was  held, 
tlwt  the  cause  was  properly  tried 
by  a  common  jury.  Gunn  v. 
lIonei^maH,  H.  59  G.  3.         400 

12.  The  plaintiff's  attorney  directed 
ibe  sheriff's  officer,  who  had  ar- 
rested the  defendant,  not  to  let 
him  at  large  without  an  express 
comment  from  him,  the  attorney,  as 
he  had  a  lien  for  his  costs.  The 
sheriff's  officer  did,  by  the  autho- 
ri^  of  the  plaintiff  in  the  acti(H), 
but  without  that  of  the*  attorney, 
let  the  defendant  go  at  large:  Held 
that  the  sheriff  was  not  liable-  to 
the  attorney  for  his  costs.  Mar- 
tin v.  Francis,  H.  59  G.  3.       402 

13.  Upon  the  trial  of  an  indictment 
for  a  misdemeanor,  which  conti- 
tinued  .mone  than  one  dayi  the 


jury,  without  the  knowledge  at 
oonsent  of  the  defendants,  sepa- 
rated at  night :  Held  that  the  ver- 
dict was  not,  therefore,  void ;  and 
thatit  formed  no  ground  for  grant- 
ing a  new  trial,  it  not  appearing 
that  there  was  any  suspicion  of  any 
improper  communications  having 
taken  place.  The  King  v^Kinnmr 
Sf  Others.  E.  59  G.  3.  Page  46£ 
14»  The  Court  refused  to  set  aside 
the  verdict  in  ejectment,  on  the 
ground  that  there  was  a  variance 
between  the  description  of  the 
premises  in  the  nisi  prius  record 
(upon  which  the  plaintiff  reco- 
vered) and  the  issue ;  it  not  being 
stilted  how  the  premises  were  de* 
Scribed  in  the  declaration  deliver^ 
ed.  Doe,  Dem.  CotteriU^  v.  W^y 
E.59G.S.  472 

15.  Where  the  appeal  is  against 
the  overseer's  accounts  by  indi- 
viduals paying  rates  withm  ^ 
parish,  the  certiorari  is  not  taken 
away  by  50  G.  3.  c.  49. ;  that  act 
only  applying  to  appeals  by  the 
overseers  against  the  disallowance 
of  any  items  in  their  accounts  by 
the  magistrates*  The  King  v. 
Birdy£.'59G.S.  522 

16.  Where  an  avowry  stated  that 
the  defendant  held  the  premises 
at  certain  yearly  rent,  to  wit,  the 
yearly  rent  of  72/.  and  the  plain- 
tiff pleaded.  Ist,  non  tenuit;  and* 
2dly,  riens  in  arrear ;  and  the  first 
plea  was  found  for  the  plaintiff: 
Held  that  the  second  plea  became 
thereby  immaterial,  and  that  the 
proper  course  was  to  discharge  the 
jury  from  finding  any  verdict  upon 
it,  but  that  if  any  verdict  was  en* 
tereduponit,  it  must  be  entered  for 
the  plaintiff.  Cossey  v.  Diggons^ 
E.59G.S  546 

17.  <A  warrant  of  attorney  to  confess 
judgment  is  not  void  knt  omitting 
to  state  in  the  defeasance  a  col- 
lateral security,  for  the  same.debt. 
Sansomy.GoodefJS.69G.S.    569 

18.  Bail- 
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18.  Bail-bond  stands  as  a  security 
where  a  trial  has  been  lost,  not- 
withstanding the  bail  have  ren- 
dered tlie  principal.  Whitehead 
\.  Philips,  E.&G.^.    Page 585 

19.  It  is  not  necessary  ki  case  of  a 
trial  by  proviso,  after  a  lapse  of 
four  terms  without  any  proceeding, 
to  give  a  term's  notice.  Theobald 
V.  Crickmore,  E.  59  G.  8.         594 

^O.An  affidavit  to  hold  to  bail,  stating 
that  defendant  was  indebted  to 
plaintiff,  for  goods  sold  and  deli 
vered  by  the  plaintiff  for  the  de- 
fendant, is  insufficient ;  because  it 
did  not  appear  that  the  goods  were 
sold  and  delivered  to  the  defend- 
ant.   BM  v.  Thrupp,  £.  59  G.  3 

1^1.  By  rule  of  Court  a  cause  and 
all  matters  in  difference  were  re- 
ferred to  an  arbitrator,  and  the 
costs  of  the  cause  were  to  abide 
the  event.  The  arbitrator  directed 
the  verdict  to  be  entered  for  the 
plaintiffs;  but  that  they  should 
not  take  out  executionybr  the  debt 
until  they  had  paid  a  larger  sum 
due  to  tbe  defendant :  Held  that 
the  plaintiff's  attorney  might  still 
take  out  esiecution  for  the  costs* 
The  Highgate  Arckvoay  Company 
t.  Nash,  E.  59  0.3.  597 

^.  The  assignee  of  a  bail-bond 
without  any  sufficient  reason  for 
ao  doing,  brought  separate  actions 
against  each  of  the  bail.  The 
Court  upon  payment  of  the  costs 
^  one  action  only,  stayed  the 
proceedings  in  all.  Dissentiente 
Abbott  C.  J.  Key  v.  HiU, 
E.59G.S.  598 

^3.  Notice  of  bail  was  given  by  the 
defendant's  attorney,  and  bail 
above  put  in  by  an  attorney  em- 
ployed by  the  bail  to  tlie  sheriff, 
irithout  any  order  having  been 
made  to  cnange  the  attorney 
H^ld  that  this  wfw  sufficient.  The 
King  V.  The  Shefifi  of  London, 


U.  A  prosecutor  ofanindicUrient  has 

no  right  to  address  the  jury,  and 

state  the  case  for  the  prosecution. 

The  King  v,  Brice,   E.  59  G.  8. 

Page  606 

The  King  v.  Milne  and  Others,  Ibid. 

25.  Entry  of  commititur  in  n^arshaPs 
book  is  not  necessary  to  makeaper- 
feet  render.  The  King  y.  The  Sh^ 
riffs  of  Middlesex,  E.  59  G.  8.  60? 

26.  Where  a  defendant,  in  an  indict- 
ment for  a  misdemeanor,  has  re- 
ceived judgment  of  fiaeandimprii- 
sonment :  a  levari  facias  may  issue 
immediately  to  take  his  gooda  in  _ 
execution  for  the  fine.  The  King 
\.fVoolfE.  59G.3.  609 

27.  A  motion  for  a  new  trial  where 
the  cause  has .  beep  tried  during 
the  term  maybe  made  at  any  Una 
within  four  days  after  the  dis- 
tringas is  returnable.  Kirkkam 
V.  Marter,  E.  59  G.8.  613 

28.  The  venue  having  been  changed 
by  the  defendant,  hom.Londim  to 
St(^rdshire,  on  the  usual  affida- 
vit, the  Court  refused  to  bring 
back  the  venue  to  London^  on  .an 
affidavit  that  the  cause  of  action 
arose  partly  in  Staffordshire  and 
partly  m  fVorcesttrshir€f  and  that 
a  material  witneiss  resided  in  Zor- 
don,  and  on  the  plaintiff's,  under- 
taking to  give  material  evidenc^^ 
in  one  or  other  of  those  counties. 
Wood   v.   Perks,    £.  59  G.  3. 
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29.  After  the  sheriff  had  returned 
cepi  corpus,  the  plaintiff  brought 
an  action  for  an  escape]^  and  re- 
covered the  debt :  Held,  that  he 
coiild  not  after  this  rule  the  sheriff 
to  bring  in  the  body,  Bormiek  y^ 
WaUon,  E.  59  G.  3.  623 

30.  It  is  BO  objection  to  the  notiA 
at  the  foot  of  a  bill  of  Middlesex 
that  it  wholly  omit  to  state  the 
year  or  the  word  next,  Hunuh" 
ries  y.  CMingmod,  E.  59G.S. 

6i2 


£.59G.d. 


(NH  31.  Where  » 


causa  was  set  down 
for 


KO 


PRACTICE. 


PRIKCIPAL  AND  AGENT. 


fot  the  Btttingiln  term  and  made 
a  reinanet  to  the  sittings  after 
term  by  consent,  the  defendant 
may  ino¥e  for  judgment  as  in 
case  of  a  nonsuit  if  the  plaintiff 
afterwards  withdraws  the  recorii. 
Gadd  V.  Bennetiy  T.  59G.S. 
Page  709 

58.  A  ieTendemtf  not  privUeg^JroitL 
arred  at  the  time,  was  arrested  on 
an  insufficient  affidavit  to  hold  to 
bai],  and  afterwards,  on  that 
ground)  discharged,  out  of  cus* 
tody*  During  his  imprisonment, 
another  creditor,  without  collusion 
with  iVe  former,  lodged  a  detainer 
against  him  t  Held  that  such  de- 
tainer was  properly  lodged.  Bar-- 
day  V.  Fabert  7.  59  G.S.      74S 

38.  More  than  one-sixth  part  of  an 
attorney's  bill  having  been  taken 
off  on  taxation,  the  defendant 
presented  a  petition  to  the  Vice- 
Chancellor  to  allow  the  costs  of 
taxation.  Pending  this  proceed- 
ing, the  attorney  bronjriit  his 
action  for  the  residue  of  the  bill : 
Held  that  the  action  was  well 
brought;  stat. 20.2.  c.  23.  s.  23. 
hamg  only  prohibited  an  action 
being  brought  pending  the  refer- 
ence and  taxation.  Hewitt^  One^ 
tfc.  V.  Bellott,  T.  59  G.  8.        745 

34.  Bilil  above  having  beenputin  and 
justified^  the  defoidant  pending  a 
rule  nisi  for  setting  aside  the  allow- 
ance of  such  bail  was  rendered.  The 
rule  nisi  bein^  afterwards  made 
absdute^anassignment  of  the  bail- 
bond  was  taken.  Held  that  such 
asmgnment  wasregular,  the  render 
under  such  circumstances  being 
insufficient.  Brtnon  v.  Jennings^ 
T.S9G.9.  768 

$S.  The  chief  clerk  is  not  entitled 
to  poundage  on  money  paid  into 
Court  by  the  Sheriff,  under 
4f  6.  8.  c.  46.  i.  2.  Stemart  v. 
Bracebridge,  T.  59  6.8.        770 

86.  Where  a  long  period  had  elapsed 
after  judgment  signed,  and  no4e- 


lays  had  been  interposed  by  the 
defendant  in  the  mean  time,  tlie 
Court  will  not  permit  the  term  in 
the  declaration  of  ejectment  to  be 
enlarged  for  the  purpose  of  tlie 
l^aintiff's  sutng  o\A  ^  tcire  facias^ 
m  order  to  revive  the  judlgmenft 
and  take  out  a  writ  of  poBseaaiOii. 
Doe,  Dem.  Reynell,  v.  Remdaffp 
T.  59 G.S.  Page77S 

37.  An  action  was  brought  for  two 
separate  sums  of  money,  one  of 
which   the   defendant  offered  to 
pay  with  all  costs  to  that  time» 
the  plaintiff's  attorney  refused  to 
stay  proceedings  on  Uiose  tema, 
and  the  defencumt  paid  that  sum 
into  Court,  but  the  plaintiff  after* 
wards  finding  that  he  couM  not 
support  the  action  for  the  other 
part  of  his  demand,  took  the  mo- 
ney out  of  court  and  discontinued 
the  action;  the  Court,  under  these 
circumstances,  allowed  the  de- 
fendant his  costs  from  the  date  of 
his  offisr  to  pay  the  sum  paid  into 
court,  and  oirected  that  the  same 
should  be  set  off  against  the  plain- 
tiff's costs.     James  v.  Raggett^ 
T.  59 G.S.  776 

88.  Defendant  pleaded  two  pleas 
requiring  different  modes  of  trial : 
Held,  that  on  producimr  an  affi- 
davit of  the  falsehood  of  the  pleas 
the  plaintiff  was  entitled  to  sign 
judgment.  Bones  v.  Punier, 
T.  59  G.S.  777 

PRINCIPAL  AND  AGENT. 
1.  The  character  of  broker  is  mate- 
rially difoent  from  thatof  fiictor; 
and,  therefore,  where  a  broker 
sells  goods  without  disclosing  the 
name  of  his  prindpid ;  held  that 
he  acts  beyond  the  scope  of  his 
authority,  and  that  tne  buyer 
cannot  set  off  a  debt  due  fnna 
the  broker  to  him  against  the  de- 
mand for  the  coeds  made  by  the 
S'ncipal.  Baring  v.  doniff 
.59  G.S.  187 

2.  Aq 


PROMrSSORY  NOTE. 


RATE. 


851 


*2«  An  agent  cannot  dispute  the  title 
of  his  principal ;  and  therefore 
where  a  ship  originally  belonged 
to  one  of  two  partners,  and  had 
been  conveyed  to  B.  for  securing 
a  debt,  and  B.  became  the  sole 
registered  owner  of  the  ship,  and 
afterwards,  a$  agent Jbr  both  jmH^ 
ner4f  insured  the  ship  and  freight, 
and  charged  them  with  the  pre- 
mtuffis,  ftc*;  andy  on  a  loss  hap- 
pening, received  the  money  from 
the  luiderwriters:  Held  that  he 
was  accounctable  to  the  assignees 
*of  the  surviving  partner  for  the 
surplus,  after  pajrment  of  his  own 
debt,  and  not  to  die  executors  of 

•  the  deceased  partner  to  whom  the 
ahip  originally  belonged.  Dixon 
^.  Hamond,  H.  59  G.  S.  Page  SIO 

POUNDAGE. 
See  Practicb,  35. 

PRIVILEGE. 

Vrkere  the  question  of  privilege 
from  arrest  is  doubtful  the  Court 
will  not,  upon  motion,  discharge 
the  party  out  of  custody,  but 
leave  him  to  his  writ  of  privilege. 
Qkare,  Whether  a  gentleman  of 
the  kjng's  privy  chamber  be  pri- 
vileged from  arrest.  Lnntley  v. 
BiUtine,M.B9G.3.  284 

PROMISSORY  NOTE, 
See  Partneksrip,  1. 

A  note,  whereby  the  maker  pro- 
mised to  pay  to  A.y  or  to  B*  and 
C,  a  ilum  therein  specified,  value 
received,  is  not  a  promissory  note 
within  the  meaning  of  the  statute 
•f  Anne,  An  action  cannot  be 
maintained  at  common  law  upon 
such  an  instrument,  even  by  the 
pajee  against  the  maker,  although 
It  18  stated  on  the  face  of  the  note 
to  be  given  for  value  received. 
Bkakckenagen  v.  BlundeU't  E. 
59  G.  3.  417 


PROMOTIONS,  1,  2.  241.  404. 
645. 

QUO  WARRANTO. 

1.  It  is  a  valid  pbjection  to  a  relator, 
applying  for  a  quo  warranto  in- 
formation, that  he  was  present 
and  concurred  at  the  time  of  the 
objectionable  election,  even  al- 
though he  was  then  ignorant  of 
the  objection :  for  a  corporator 
must  be  taken  to  be  cognizant  of 
the  contents  of  his  own  charter, 
and  of  the  law  arising  therefrom. 
The  Court  will  not  make  such'  a 
rule  absolute  where  a  relator  ajp- 
peared  to  be  a  man  in  low  and  in* 
digent  circumstances,  and  there 
were  strong  grounds  of  suspicion 
that  he  was  applying,  not  on  his 
own  account,  or  at  his  own  expense, 
but  in  collusion  with  a  stranger. 
The  Kingy,  Trevenen^  H.59G.S. 

Page  389 

2.  It  is  in  the  discretion  of  the  Court 
to  grant  a  quo  warranto  informa- 
tion or  not;  and  under  circum- 
stances tending  to  throw  suspicion 
on  the  motives  of  the  re)ator,  the 
Court  will  not  grant  such  app1i(5a- 
tion  where  the  consequence  will  be 
to  dissolve  a  corporation.  Ibid. 
E.  59  G.  3.  479 

RATE. 

1.  The  two  districts  of  which  a  pa-' 
rish  consisted  had  from  the  4tSEliz. 
down  to  the  IS  and  14  Car.  2., 
maintained  their  poor  jointly, 
and  at  the  time  of  tne  passing  of 
the  latter  act  agreed  to  separi^e 
in  the  maintenance  of  their  poor, 
and  that  separate  overseers  should 
be  appointed,  upon  condition  that 
the  rateable  property  in  the  pa- 
rish, whether  situated  in  the  one 
or  the  other  district,  should  be 
rated  where  the  occupiers  resided. 
In  conseouence  of  that  agreement 
the^  haa  ever  since  uniformly 
maintained  their  own  poor  sepa- 
ratdjr, 
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REMOVAL. 


rateljy  and  had  had  separate  over- 
seers, constables,  &c. :  Held  that 
this  clearly  shewed  that  the  pa- 
rish, at  the  time  of  the  agreement, 
.  could  not  reap  the  full  benefit  of 
the  statute  of  £/«;.,  and  that, 
therefore,  the  separation  of  the 
two  districts  was  valid,  and  that 
an  appointment  of  overseers  for 

■  the  whole  parish  was  now  bad : 
|leld»  also,  that  the  agreement 
consisted  of  two  distinct  parts, 
and  that  the  invaHdity  of  the  lat- 
vter  part,  as  to  rating  property  not 
situate  witliin  the  district  rated, 
did  not  affect  the  question  on  the 
former  part.  The  King  v.  IVaUaily 
M.59G.3.  Page  157 

%  The  expenses  of  a  constable,  in 
prosecuting  an  assault  committed 
•on  him  in  the  execution  of  his 
duty,  cannot  be  paid  by  the  over- 
seer out  of  the  poor's  rate,  and 
are  npt  within  the  18  G.  S.  c.  19. 
«.4.:  Held,  also,  diat  where  the 
appeal  is  against  the  overseers' 
accounts  by  individuals  paying 
rates  within  the  parish,  the  certio- 
rari is  Aot  taken  away  by  50  G.  S. 
c,  49* ;  that  act  only  applying  to 
appeals  by  the  overseers  against 
the  disallowance  of  any  items  in 
their  accounts  by  the  magistrates. 
The  King  V,  Bird  md  Others, 
E.  59  0.3.  52^ 

:3.  Where  a  canal  was  made  under 
the  8th  G.  S.,  which  contained  no 
clause  as  to  the  mode  of  charging 
it  to  tlie  parochial  rates,  and  an^ 

'  other  canal  was  made  under  the 
9S  G.  S.  C.92.,  and  was  therein 
directed  to  be  rated  in  a  special 
manner;  and  these  two  canals 
were  incorporated  by  the  24  G.  3., 
by  which  it  was  provided  that  all 
the  clauses,  powers,  provisions, 
restrictions,  enLemptions,  &c.  con- 
tained in  each  of  the  two  former- 
acts  should  still  remain  distinct 
from  each  other ;  and  afterwards, 
by  58  G.S.  c.  19.,  recitbg  that  it 


wasexpedient  to  ^xteadonesyU^m' 
of  management  to  the  whole  can^d, 
it  was  enacted,  '*  Tliat  all  the  cansJs 
so  made  as  aforesaid   under  the 
former  acts,  or  any  of  them,  ahouki 
be  deemed  part,  parcel,  and  meoi* 
ber  of  the  Birmingham  Canal  Na- 
vigations, and  be  considered  and 
included  and  governed  by  all  the 
clauses^  &c.  in  the  23  &  24t  G.  S. 
(save  and  except  so  much  tlierec»f 
as  related    to  exemptions   from 
stamp  duties,  or  the  qiianfum  af 
tolls  to  be  collected,)  as  if  the 
same  had  been  descried  in   the 
2S  G.  S,y4upart  oftkenxnrks  to  he 
made  anddone  under ^nd  by  virtme 
of  that  acty  It  was  held  that  this 
provision  only  incorporated  these 
canals,  &c.  for  the  purpose  of  ma- 
nagement, and  that  it  did  not  aa- 
thorise  the  canal  originally  made 
under  the  8  G.  3.  to  be  rated  to  the 
parochial  taxes  in  the  special  man- 
«  ner  pointed  out  by  the  23  G.  S. 
The  King    v.    The  BimuTigham 
CanalCompanyy  E.  59G.S.  F- 570 

KECEIPT  STAMP, 

A  receipt  stamp  is  necessary  where  a 
paper  contained  acknowledgments 
at  successive  times  of  the  pay- 
ment of  money.  Wright  v.  Shaiw- 
cross,  E.  59  G.3.  501 

REMOVAL. 

The  pauper,  being  a  settled  inhabi- 
tant of  A,f  sube<juently  acquired 
a  settlement  in  the  township  of 
B.  The  latter  township  after- 
wards ceased  to  exist  as  a  place 
capable  of  maintaining  its  own 
poor:  Heldy  notwithstanding,  that 
the  previous  settlement  m  ,A. 
having,  been  extinguished,  the 
pauper  could  not  be  removed 
thither  from  a  third  town  as  to  the 
pl^ce  of  his  la^  legsl  settlement. 

Qturr^,  Whether  in  such  a  cases 
removal  to  die  pari^  of  which 

the 
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*  the  township  of  B.  formed  a  part 

-  would  not  be  ffood.     The  King  \. 

Saighton-on-iKe-HUl,  M.  59  G.  3. 

Page  162 

BENT  IMPROVED,  WHAT, 
Sf^EjicTMEMT,  1.  Party  Wall- 

ROADSTEAD, 
See  Insurance,  4. 

RULES  OF  COURT,  2*0.  403. 
818. 

SESSIONS, 

See  iL'B'BJLKlsi    1. 

SETTLEMENT. 

The  35  G.  3.  c.  101.  did  not  re- 
peal S3  G.  3.  r.  54.  And,  there- 
fore, where  an  unemancipated 
daughter  was  delivered  of  a  bas- 
tard child  in  the  township  of  /. 
during  her  father*^  residence 
there,  under  a  certificate  acknow- 
ledging him  to  be  a  member  of  a 
FriendUy  Society,  established  un- 
del  33  G.3.  c.S^.i  Held  that 
such  certificate  extended  not  only 
to  him,  but  to  all  the  members  of 
his  family  also ;  that  the  daughter, 
therefore,  was  at  the  time  of  her 
ddivery  residing  iii  the  township 
under  the  authority  of  33  G.  3. 
C.54.,  and  that  by  sect.  25.  of  that 
act  the  settlement  of  the  child  fol- 
lowed that  of  the  mother.  The 
Kings. IdUy  M.  59  G.  3.  149 

SETTLEMENT  — 5y  Apprentice- 
ship, 

1.  The  statute  51  G.  3.  c.  80.  ex- 
tends to  parishes  where  there  are 
three  officers  only,  one  of  whom 
acts  as  churchwarden  as  well  as 
overseer;  and,  therefore,  an  in- 
denture in  such  a  case,  signed  by 
two  parish-officers,  one  of  whom 
actea  in  a  double  capacity,  was 
held  to  be  valid.  The  King  v.  The 
Vol.  n. 


Inhabitants    of  St,   Margarefs, 
Leicester,  Af.  59G.3.  Page  200 

2.  Where  a  master  mariner,  having 
no  immediate  occasion  for  his  ap* 
prentice's  service,  the  vessel  being 
then  in  dock,  offered  either  to 
turn  him  over  to  another  master 
for  a  time,  or  to  let  him  go  back 
to  school,  and  the  apprentice  sdd 
he  would  go  back  to  school  and 
learn  navigation ;  and  accordingly 
did  so,  and  resided  above  forty 
days  there :  Held  that  such  resi- 
dence was  not  a  residence  under 
the  indentures,  and  that  he  did 
not  thereby  gain  a  settlement. 
The  King  v.  The  Inhabitants  of 
St.  Mary  Bredinj  Canterbury^ 
/f.59G.  3.  382 

3.  Where  a  pauper  was  bound  ap- 
prentice to  a  certificated  man» 
and  during  his  apprenticeship,  he 
being  of  the  age  of  18,  his  father 
gained  a  new  settlement ;  and  the 
pauper  did  not  return  to  his  fa- 
ther's house  till  after  he  was  21 : 
Held  that  he  was  not  emancipated, 
and  that  his  settlement  foHowed 
the  'new  settlement  of  his  father. 
The  King  v.  The  Inhabitants  of 
Huggate,  E.  59  G.  3.  582 

SETTLEMENT  — 5y  EstaU. 

1.  Where  there  is  no  custom  for 
that  purpose,  the  lord  of  a  manor 
cannot  make  a  new  grant  of  copy- 
hold ;  and  if  he  does,  the  grantee 
acquires  thereby  no  settlement  by 
estate.    And, 

Secondly,  a  grant  by  the  lord  of 
copyhold  land,  paying  a  yearly 
rent  of  2s.  Sd.  (which  rent  in  a 
subsequent  part  was  called  a  quit 
rent)  is  a  purchase  within  9  G.  1* 
c.7.>  and  being  under  30/.  confers 
no  settlement.  The  King  v.  The 
Inhabitants  of  Homchurch,  3f. 
59  G.  3.  189 

2.  •/.  F.  being  seised  in  fee  of  a  cot- 
tage, demised  the  same  to  the  over- 

3  K  seers 
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SHIP. 


seers  of  the  poor  foriOQO  years, 
reserving  a  pepper-corn  rent, 
and  continued  to  reside  there. 
Being  sick,  his  daughter  and  her 
husband  came,  by  permission  of 
the  parish-officers,  to  reside  with 
^  and  take  care  of  him:  after  his 
death,  the  daughter  being  his 
heir,  they  continued  to  reside 
there  above  40  days,  clainung  a 
right  to  the  possession:  Held 
that  they  thereby  gained  a  settle- 
ment, being  entitled  to  the  rever- 
sion, and  the  residence  not  being 
fraudulent.  TheKingY.Thelnha- 
biianii  of  Staplegrove,  £.  59  G.  S, 
Page  527 

SETTLEMENT— By  Hiring  and 
Service. 

1  •  To  make  a  valid  contract  of  hiring 
and  service,  it  is  not  absolutely 
necessary  that  the  contract,  when 
by  deed,  should  be  executed  by 
the  master ;  it  is  sufficient  that  he 
accepted  the  services  on  the  terms 
of  the  deed ;  and,  therefore,  where 
a  pauper  executed  a  deed,  by 
which  he  became  bound  to  serve 
the  master  for  a  year,  and  after- 
wards entered  into  and  continued 
in  his  service  for  that  period,  it 
was  held  that  such  deed,  although 
not  executed  by  the  master,  ou^t 
to  have  been  received  in  evidence 
to  shew  the  terms  of  the  hiring, 
The  King  v,  Houghton  le  Spring, 
H.59G.S.  375 

2.  Where  a  pauper,  being  hired  for 
a  year,  and  having  served  till 
within  a  few  days  of  Uie  end  of  the 
I  year,  went,  without  his  master's 
leave,  to  the  statutes  to  hire  him- 
self for  the  next  year ;  and  on  the 
master  dismissing  him  for  that, 
went  before  a  magistrate  with  his 
master,  and  there  offered  to  serve 
his  year  out ;  hut»  upon  receiving 
his  full  3rear's  wages,  was  satbfied, 
and  did  not  return  to  his  service ; 
but  neither  hired  nor  pffered  to 


hire  himself  into  any  firesh  serrice 
till  the  year  had  expired :  Hdd 
that  this  amounted  only  to  a  db- 
pensation  with  his  service  for  the 
remainder  of  the  year,  and  that 
he  thereby  gainea  a  settleeoeiit. 
The  King  v.  The  Inhabitants  oj 
Polestoorth,  E.  59G.S.  Page48S 
3.  A  pauper  was  hired  for  a  year 
from  Old  Michadtnas^  to  go  away 
a  mouth  at  harvest,  and  to  ooake 
up  the  time  after  Miciaeimas: 
Held  that  this  was  not  a  hiring  for 
a  year,'  and  no  settlement  wm 
thereby  gained.  The  King  ▼•  The 
Inhabitants  ofTurveu,  E.  59  G.  3- 
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SHERIFF. 
The  sheriff  is  not  entitled  to  more 
than  a  fee  of  4^  upon  every  war- 
rimt  issued  by  him.    Dew  v.  Par- 
sons, E.  59  G.  3.  SeZ 

SHIP- 

1«  In  an  action  against  several  de- 
fendants, as  ship-owners,  for  da- 
mage sustained  by  the  loss  of 
poods  laden  on  board  their  ahip. 
It  was  held  that  by  the  53  G.  3. 
c.  159.  s.  1.,  they  were  not 
liable  in  that  character  be]^oDd 
the  value  of  the  ship  and  freight, 
due  or  to  grow  due,  althoifgh  the 
loss  was  occasioned  by  the  .mis- 
conduct of  one  of  the  defendants, 
who  was  both  master  and  part- 
owner;  and. 

Secondly,  That  the  value  of  the  shfp 
was  to  be  calculated  at  the  time 
of  the  loss,. and  not  at  the  time  of 
the  commencement  of  the  voyage; 
and, 

Thirdly*  that  in  calculating  the  value 
of  freight  due  or  to  grow  due 
money  actually  pafd  in  advance 
was  to  be  included.  Wilson  v. 
Dickson,  M.59G.S.  2 

2.  A.  andB.,  owners  of  a  ship,  exe* 
cuted  an  absolute  bill  of  sale  to  €• 
and  D,  for  a  nominal  conside^- 

tidn. 


SHIP. 


STAMP- 
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lion.  There  was  a  parol  agree- 
ment between  them  that  C.  and 
1>.  should  accept  bills  for  the  ac- 
commodation ot  A*  and  B. ;  that 
the  ship  should  be  a  security  to 
C.  and  D,  for  any  advances  they 
should  make  on  such  acceptances, 
and  that  until  default  made  by 
A,  and  B.  in  providing  for  the 
acceptances,  the  ship  should  re- 
main in  their  possession  and  ma- 
nagement. Tne  ship  was  regis- 
tered in  the  names  of  C,  and  I>, ; 
but  A.  and  B,  remained  in  the 

Possession  and  management  of 
er,  appeared  to  the  world  as 
owners,  and  obtained  credit  from 
appearing  so.  Before  default 
made  by  A.  and  J?.,  in  providing 
for  the  acceptances,  C  and  D. 
became  bankrupts,  and  their  assig- 
nees immediately  seized  and  sold 
the  ship.  A.  and  B,  afterwards 
became  bankrupts.  Held  that 
trover  for  the  snip  could  not  be 
maintained  by  their  assignees 
against  the  assignees  of  C.  and  Z)., 
for  the  parol  agreement  could  not 
be  set  up  against  the  bill  of  sale, 
and  the  case  did  not  come  within 
the  statute  of  James^  the  ship 
having  been  seized  by  the  de- 
fendants before  the  bankruptcy  of 

A.  and  B*;  and  though  the  bill 
of  sale  unaccompanied  by  posses- 
sion might  be  void  as  against  cre- 
ditors, it  was  binding  upon  A.  and 

B.  and  their  assignees.  Robin- 
son,  v.  M'DonneS,  M.  59  G.  3. 

Page  134 
3-  The  21  Jac.  1.  c.  19.  s.  11.  is  not 
repealed  as  to  shipping  by  the 
ship-register  acts ;  and,  therefore, 
when  A.,  the  owner  of  a  ship, 
duly  assigned  his  interest  in  it  to 
B.,  and  B*  became  the  registered 
owner,  but,  by  his  permission,  A. 
continued  to  have  the  same  in  his 
possession,  order,  and  disposition, 
until  he  became  bankrupt :  Held 
that    the   property  in  the  ship 


passed  to  ^.'s  assignees  under  the 
statute  of  James.  Hay  v.  Fflir- 
haim,  M.  59  G.  3.         Page  193 

4.  Where  A.^  having  contracted  for 
a  ship  to  be  built  for  him  in  the 
East  Indiesy  agreed,  during  the 
time  of  the  building,  to  sell  a 
share  to  i9.,  and  B.  paid  part  of 
the  price  in  pursuance  of  the 
agreement,  and  afterwards,  on 
the  ship's  arrival  in  England,  A. 
caused  her  to  be  registered,  and 
accounted  with  B.  as  part-owner ; 
but  B.*s  name  was  never  on  the 
register  as  part-owner :  Held  that 
B.  had  no  legal  interest  in  the  ship. 
Stringer  v.  Murray y  //•  59  G.  3. 

5.  Where  a  ship  registered  at  the 
port  of  N.  was  transferred  by  a 
deed  of  assignment  to  owners  re- 
sident  in  Z.,  the  ship  being  then 
in  the  port  of  L, :  Held  that  this 
transfer  was  not  within  34  G.  3. 
c.  68.  s.  15.,  but  within  s*  16.  of 
that  act;  and  that  the  transfer 
was  valid,  although  no  indorse- 
ment was  made  on  the  certificate 
of  registry.  Held,  also,  that  the 
non-compliance  with  7  and  8  W.i* 
c.  22.  s.  21.,  does  not  avoid  the 
transfer.  Hodgson  v.  Brotvny  E, 
59  G.  3.  427 

SLANDER, 
See  Variance. 

STAMP, 

See  Evidence,  6.    Insurance,  3- 

1.  By  55  G.  3.  c.  184.  s.  49.,  the 
commissioners  of  stamps  are  autho- 
rized to  stamp  letters  of  adminis- 
tration, de  bonis  non,  on  security 
given,  and  without  pa3rment  of  the 
duty,  as  well  in  cases  where  the 
duty  has  been  paid  on  the  ori- 
ginal letters  of  administration,  as 
when  such  letters  of  administra- 
tion have  been  originally  stamp- 
3  K  2     .  ed 
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ed  on    credit.       Doe  v.  Wood^ 
T.  69G.S.  '    Page  724 

2.  Where  an  agreement    on    un- 
.  stamped  pi^er  has  been  destroy* 

edy    no  parol  evidence  can  be 

£Ven  of  its  contents :  even  if  it 
IS  been  destroyed  by  the  wrong- 
ful act  of  the  party  who  takes  the 
.objection.  Ripptner  v.  Wright y 
E.59G.S.  478 

3.  A  letter  from  a  principal  to  his 
factor,  containing  bills  of  ex- 
change drawn  upon  the  latter,  and 
in  which  the  principal  promises  to 
provide  for  the  bills,  if  certain 
goods,  then  either  in  the  factor's 
possession,  or  about  to  be  placed 
m  his  hands,  remain  unsold,  at  the 
time  of  the  bills  falling  due,  re- 
quires to  be  stamped,  and  does 
not  come  within  the  excepdon  of 
the  stamp-act  as  a  letter  relating 

,     to  the  sale  of  soods ;  the  primary 

object  of  such  letter  not  being 

the  sale  of  goods,  but  the  obtain- 

.  ing  of  an  advance  of  money  on 

•  the  goods.  Smith  and  Others  v. 
Cator,  T.59G.S.  778 

SURETIES   OF  THE  PEACE, 
See  Justices,  AuTHonrry  of,  1. 

TAX-COLLECTOR, 
See  Bono,  2. 

TERM,  SURRENDER  OF, 
See  EviDBNCE,  9.  11. 

TOLL, 
See  Canal,  1.    HiCHWAy,  3. 

TRANSPORTATION,    MEAN- 
ING OF. 

1 .  By  the  word  transportation  in  the 
8  G,  3.  c.  15.  is  meant  not  merely 
the  conveying  of  the  felon  to  the 
place  of  transportation,  but  his 
being  so  conveyed  and  remaining 
^ere  during  the  term  for  which 
he  is  ordered  to  be  transported ; 


and,  therefore,  a  felon  attainted  » 
not  by  that  statute  restored  to  fab 
civil  rights  till  afler  the  expiiatioii 
of  the  term  for  which  he  is  ordered 
to  be  so  transported.  BuOock  t* 
Dodds,  H.  59  G.  3.  Page  258 
2.  By  attainder,  all  the  peraooai 
property  and  rights  of  actioo  in 
respect  of  property  accruing  to 
the  party  attainted,  eitherbefbre 
or  after  attainder,  are  vested  in 
the  crown  without  office  found; 
and,  therefore,  attainder  may  be 
well  pleaded  in  bar  to  an  action 
on  a  bill  of  exchange  indorsed  to 
the  plaintiff  after  his  attainder. 
Ibid.  258 

TRESPASS. 

1  By  his  induction  Uie  parson  is  pat 
in  possession  of  a  part  for  tbe 
whole,  and  may  maintain  an  action 
for  a  trespass  on  the  glebe  land, 
although  he  has  not  ttULen  actual 
possession  of  it. 

A  parson  who  resigns  his  liring,  h 
not  entitled  to  embIenients.^arA 
xoer  v.  Bultoer,  T.  59  G.3.      470 

2.  Tlie  steward  of  a  court  baron  is 
a  judicial  officer;  and  trespMs 
will  not  lie  against  him  where  his 
bailiff  by  mistake  took  the  goods 
of  B,  under  a  precept  command- 
ing him  to  take  in  execution  the 
goods  of  A.  Holroyd  v.  Brtare^ 
E.  59  G.  3.  473 

3.  In  the  execution  of  criminal  pro- 
cess, a^inst  any  man  in  the  case 
of  a  misdei^eanor,  it  is  necessary 
to  demand  admittance,  before  the 
breaking  of  the  outer  door  of  the 
house  can  be  legally  justified. 
Quare,  if  so  in  the  case  of  felony. 
Launock  v.  Brown,  £•  59  &  3. 

-     592 

TROVER, 

See  Bankruptcy,  2.    Gift,  1. 

1.  Certain  parts  of  a  machine  had 
been  put  up  bv  the  tenant  daring 
his  term,  and  were  capable  of 

being 
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being  removed  without  either,  in- 
juriog  the  other  parts  of  the  ma- 

.  diine  or  the  buildbg,  and  had 

.  been  uauaUy  valued  between  the 
out-going  and  in-coming  tenant : 

>  Held  th^t  these  were  the  goods 
and  chattels   of   the    out-going 

. .  tenant,  for  which  he  might  main- 
tain trover.  Davis  v.  Jonesy 
M.  59  G.  3.  Page  165 

2«  A  person  having  three  bills  of 
exchange,  applied  to  a  country 
banker,  with  whom  he  had  had  no 
previous  dealings,  to  givefor  them  a 
bill  on  London  of  the  same  amount, 

•  and  the  bill  given  by  the  banker 
was  afterwards  dishonoured:  Held 
that  this  Was  a  complete  exchange 

.  of  securities,  and  that  trover  would 

.  not  lie  for  the  three  bills  of  ex- 

«change. .    Homblotver  v.  Proud 

and  Others,  H.  59  G.  3.        327 

S.  Trover  will  lie  for  the  mis-delivery 
of  goods  by  a  warehouseman,  al- 
though such  mis-delivery  has  oc- 
ourr^  by  mistake  only.  Devereux 
v.Barclatf,r.59G.S.  702 

VARIANCE, 
See  Bill  of  Exchange,  S.  ' 
Evidence,  3. 

!•  The  declaration  stated  that  a 
bill  of  exchange  was  drawn  and 
accepted  at  Dublin^  viz.  at  West- 
minstery  for  a  certain  sum  therein 
mentioned,  without  alleging  it  to 
be  at  Dublin  in  Irdarul:  Held 
that  the  bill  upon  this  declaration 
must  be  taken  to  have  been  drawn 

'  in  England  for  English  money; 
and  therefore  proof  of  a  bill 
drawn  at  Dublin  in  Irdand  for 
the  same  sum  in  Irish  money, 
which  differs  in  value  from  English 
money,  did  not  support  the  decla- 
ration, and  that  this  was  a  fatal 
vwiance. 

Held,  also,  the  bill  having  been 
drawn  for  a  certain  sum  sterling, 
that  the  omission  of  the  wora 


sterling. in  the  dedaration  was 
immaterial.  Kearney  v.  King^ 
H.  59  G.  3.  Page  301 

2.  The  contrbct  laid  in  the  declara- 
tion was  to  deliver  stock  on  the 
27th.  of  February^  The  contract 
proved  was  to  deliver  stock  on  the 
settling-davy  which,  at  the  time, 
was  fixed  for,  and  understood  by 
the  parties  to  mean,  the  27th  of 
Februarjf.  Held  that  the  proof 
supportedthedeclaration.  Widces 
V.  Gordon,  H.  59  G.  3.  335 

3.  In  an  action  for  distubance  of 
plaintiff's  right  of  common,  the 
declaration  stated  that  he  was 
possessed  of  a  messuage  and  land, 
with  the  appurtenants,  and  by 
reason  thereof  ought  to  have 
common  of  pasture,  &c.:  Held 
that  this  allegation  was  divisible, 
and  that  proof  that  plaintiff  was 
possessed  of  land  only,  and  entitled 
to  the  right  of  common  in  respect 
of  it,  was  sufficient  to  entitle  liim 
to  damages  pro  ianto^  Rickefts  v. 
Salwejf,  360 

4.  Declaration  stated  that  defendant 
went  before  one  jR.  C.  Baron 
Waterpark  of  Waterfork,  in  the 
county,  &c.,  and  the  proof  was 
that  he  went  before  R.  C.  Baron 
Waterpark  of  Watervark,  in  the 
county,  &c.:  Held  that  the 
allegation  in  the  declaration  was 
a  description  of  a  name  of  dignity, 
and  therefore  that  this  was  a 
fatal  variance. 

In  a  count  for  slander,  the  words 
were,  "  This  is  my  umbrel% :  he 
stole  it  from  my  back  door."  The 
words  proved  were,  "  It  is  my 
umbrella,  &c."  And  it  appeared 
that  these  words  were  not  spoken 
in  the  house  where  the  umoreUa 
was :  Held  that  the  evidence  did 
not  support  the  declaration,  inas- 
much as  the  words  laid  imported 
to  be  spoken  concerning  a  thing 
then  present,  and  the  words  given 
in  evidquce  were  actually  spoken 

con- 
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eoncerning  a  thing  n^t  present 
at  the  time.  Walters  v.  Mau^ 
T.69G.S.  Page  756 

6.  Declaration  alleged  that  before 
the  publishing  of  the  libel,  a  car- 
riage, in  which  one  E.  S.  was 
riding,  was  passing  on  a  certain 
liighway,  and  that  plaintiff  was 
there  driving  another  carriage, 
ind  that  it  happened,  without  any 
negligence,  fault,  or  furious  driv- 
ihg  on  the  part  of  the  plaintiff, 
that  the  two  carriages  came  in  eon- 
tact  together,whereby  the  carriage 
in  which  E.  S.  was  riding  was  over- 
turned, and  the  said  E.  S.  was 
injured.  The  declaration  then  pro- 
ceeded to  allege  that  the  defendant 
published  alifc^l  of  and  eoncerning 
the  plaintiff,  and  of  and  concerning 
the  said  accident,  and  that  allega- 
tion was  made  in  every  count  of 
the  declaration.    The  defendant 

5 leaded,  Ist,  Not  guilty;  2dly, 
ustification  to  the  whole  of  the 
libel  in  the  first  count  of  the  de 
elaration,  and  stated  that  the 
accident  mentioned  in  the  sup- 
posed libel  was  the  same  accident 
mentioned  in-  the  introductory 
part  of  the  declaration,  and  that 
It  was  occasioned  by  the  careless 
and  furious  drivine  of  the  plaintiff. 
The  defendant  Uien  pleaded  a 
justification  only  as  to  part  of  the 
libel  contained  in  the  second 
count,  that  the  said  E.  S.  had 
been  thrown  from  a  chaise,  owing 
to  the  hard  driving  of  the  plaintiff; 
but  diere  was  no  justification  as 
to  the  other  part.  The  jury  found 
a  verdict  for  the  defendant  on  the 
jfBdfication ;  and  the^  found  a 
verdict  for  tfie  plaintiff  as  to  that 
part  of  the  Hbel  to  which  no  justi- 
fication was  pleaded:  Held  that 
the  word  "  accident*'  in  this  de- 
claration meant  the  collison  of 
tiie  carriages  only,  and  that  the 
allegation  that  that  collison  was 
occasioiied  by  the  furious  driv- 


ing of  thepiaintffl^  was  ai 
and  distinct  allegation,  and  tliair 
the  verdict  therefore  was  ri^lit. 
Lord ChiiTchiUr. Hunt,  T.59G.S^ 
PaseGSS 
6.  In  an  action  of  covenant,  Sie  dfe- 
claration  staled,  that  by  a  cerCam 
indenture  it  was  witn^sed  that, 
aa  well  in  consideration  of  certrnka. 
furnaces  to  be  erected  by   tlie 
plaintiff,  7.  A.  £.  £d  demiae,  &c:. 
The  defendffiQt  nleaded  non  es# 
factum.    On  producing  the  deed 
in  evidence,  it  appeared  to  be» 
that  as  well  in  consideratioii  of 
the  erection  of  the  furnaces,  or 
also  Jbr  butkUng  ceriaiu  ktnaep^ 
and  payment  qfreni,  T.  R.  B.  di^ 
demise,  Sfc.    Held  that  ttk  Ma 
a    fatal    variance.      Sic§Bom  v.. 
Beaumont,  T.  59  (r.  3.  7» 

VENDOR  AND  VENDEE. 

1.  By  the  usage  of  Lhferpool,  the 
vendor  of  goods  was  to  pay  ware' 
house  rent  for  two  months  after 
the  sale,  if  the  good!s  remained 
there  so  long:  Held,  however, 
that  where  the  vendor  of  such 
goods  had,  within  the  two  months, 
given  the  usual  order  lor  delivery 
to  the  purchaser,  the  property  in 
the  goods  from  that  time  vested 
in  the  latter,  and  that  he  became 
responsible  for  all  accidents  which 
might  happen  to  them,  and  that 
the  circumstance  of  the  goods 
having  within  that  time  been  dis- 
trained for  warehouse-rent,  W9» 
an  accident  which  must  fall  on  the 
vendee,  and  such  rent  having 
been  paid  by  the  vendor's  agent, 
in  order  to  redeem  the  goods* 
Held  that  the  latter  could  not  re- 
cover the  same  from  the  vendor 
as  money  paid  to  his  use.  Greaves 
v.  Nepke,  M.  59  G.S.  131 

2.  A  tenant  was  bound  either  to 

consume  the  hay  on  the  demised 

premises,  or  for  every  load  of  hay 

removed,  to -bring  two  load^  of 

manurer 
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manure.  On  quitting  possession 
of  the  premises,  he  sold  part  of  a 
rick  of  hay  then  lefl  standing  to 
a  purchaser,  without  mentioning 
his  liability  to  bring  manure.  The 
in-coming  tenant  refused  to  allow 
the  purchaser  to  take  away  the 
hay  until  the  manure  was  brought. 
Aner  an  interval  of  a  month,  dur- 
ing which  time  the  hay  had  been 
considerably  damaged,  the  latter 
consented  that  it  should  be  re- 
moved; the  purchaser,  however, 
then  refused  to  accept  or  pav  for 
the  same.  Held,  that  although  the 
bringing  on  the  manure  was  not  a 
conmtion  precedent  to  the  carry- 
ing off  the  hay,  as  between  the 
landlord  and  teq^t,  still,  that 
after  the  tenant  had  quitted  pos 
session  of  the  premises,  the  sue 
ceeding  tenant  had  a  right  to 
refuse  to  permit  the  hay  to  be 
removed  till  after  the  manure  was 
brought  on ;  and  that  as  the  ven- 
4dor  had  not  enabled  the  purchaser 


to  remove  the  hay  in  the  first  in- 
stance, he  was  not  entitled  to  re- 
cover the  price.  Smith  y.  Chance, 
T.69G.S.  Page75S 

VENUE, 
SeePtLACTWBf  27* 

WAY. 

The  13  6.  S.  c.  78.  s.  62.  is  appli- 
cable to  proceedings  by  order  of 
two  justices  under  55  G.  3.  c.  68. 
8.  2. :  Held,  therefore,  that  it  is 
necessary  to  give  reasonable  notice 
of  the  special  sessions  at  which 
any  such  order  is  to  be  made  to 
the  several  justices  acting  ahd  re- 
siding within  the  division;  aild 
that  unless  such  notices  be  given, 
the  sessions  ought  not  to  confirm 
and  enrol  such  order,  even  though 
there  be  no  ^peal  against  U. 
The  King  v.  The  Justices  of  JFor- 
cestershire,  M.  59  G.  S.         228 


BND  OF  TH£  SECfOKD  T()LUME. 


JMated  b^  A.  fltnhaiv  Law-Printer  to  His  Majestx, 
X^ten-Street«  Loadoiu 
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